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^VINTER    SESSIONS, 
1905. 


The  Wilmington  City  Railway  Company,  defendant  below 
plaintiff  in  error,  vs.  Eva  M.  Cox,  widow  of  Elmer  E.  Cox^ 
deceased,  plaintiff  below,  defendant  in  error. 

Writ  of  Error — Affirmance  of  Judgment  below. 

Upon  writ  of  error,  judgment  of  court  below   in  the  above   stated 
case   affirmed. 

(January  18.  1905.) 

Nicholson,  Chancellor,  and  Pennewill  and  Boycb,  J.  J., 
sitting. 

Walter  H.  Hayes  for  plaintiff  in  error. 

William  T.  Lynam  and  /.  Harvey  Whiteman  for  defendant 
in  error. 

Supreme  Court,  January  Term,  1905. 

Writ  op  Error  (No.  4,  June  Term,  1903)  to  the  Superior 
Court  for  New  Castle  County. 

The  decree  of  the  Supreme  Court,  affirming  the  judgment  of 
the  Cotirt  below  (4  Pennewill,  162)  in  the  above  stated  case  was 
as  follows: 

"And  now  to  wit,  this  eighteenth  day  of  January  A.D.  1905, 
this  cause  coming    on  to  be  heard  and  counsel  for  plaintiff  in 
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error  and  counsel  for  defendant  in  error  being  present  and  having 
been  heard,  it  is  thereupon  considered  by  the  Court  that  there  is  no 
error  in  the  record  and  proceedings  in  this  cause,  and  it  is  there- 
fore ordered,  adjudged  and  decreed  by  the  Court  that  the  judg- 
ment below  be  and  the  cause  is  hereby  in  all  things  affirmed,  and 
that  the  plaintiff  in  error  pay  the  costs  in  this  cause  within  three 
months  or  that  an  attachment  issue.  Said  costs  are  now  taxed 
at  the  sum  of  fifteen  dollars  and  eighty-four  cents. 

J.  R.  Nicholson,  Chancellor. 
Jambs   Pennewill,  Judge, 
Wu.H.BoYCE,  Judge,'* 


State  vs.  Alfred  M.  Powell. 

Criminal  Law — Using  Female  Child  for  Purpose  of  Sexual  Inter- 

course — What  Necessary  for  State  to  Prove — Statute — 

Reasonable  Doubt, 

1.  In  a  trial  for  using  a  female  child  for  the  purpose  of  sexual  inter- 
course, two  essential  elements  necessary  to  constitute  the  offense  charged 
are, — (1)  that  the  i)rosecuting  witness  was,  at  the  time  it  is  alleged  the 
accused  had  sexual  intercourse  with  her,  under  eighteen  years  of  age;  (2) 
that  the  accused  did,  in  fact,  have  sexual  intercourse  with  the  prosecuting 
witness  at  some  date  or  some  time  within  two  years  before  the  finding  ol 
the  indictment. 

(April   2,    1905.) 
Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 

Robert  H.  Richards,  Attorney-General,  and  Daniel  O, 
Hastings,  Deputy  Attorney-General,  for  the  State. 

Richard  R.  Kenney  and  A.  B.  Magee  for  defendant. 

Court  of  General  Sessions,  Kent  County,  April  Term,  1905. 
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STATE  vs.    POWELL. 


CHARGE. 


Indictment  for  Using  a  Female  Child  for  the  Pur- 
pose OF  Sexual  Intercourse.  This  was  a  second  trial;  the 
jury  disagreeing  at  the  first  trial  held  at  the  October  Term,  1904. 

BoYCE,  J,,  charging  the  jury: 

Gentlemen  of  the  jury: — Alfred  M.  Powell,  the  accused,  is 
charged  in  the  indictment  with  both  taking  and  using  Willie  G. 
Ford,  on  the  fourth  day  of  February,  1904,  for  the  purpose  of 
sexual  intercourse,  she  being  then,  it  is  alleged,  under  the  age  of 
eighteen  years. 

The  indictment  was  found  under  Chapter  686,  Volume  18, 
Laws  of  Delaware  f  Revised  Code  958,  which  provides  that  "Who- 
ever takes,  receives,  employs,  harbors  or  uses  or  causes  or  pro- 
cures to  be  taken,  received,  employed,  harbored  or  used  a  male 
or  female  under  the  age  of  eighteen  years,  for  the  purpose  of 
sexual  intercourse,  shall  be  deemed  guilty  of  a  misdemeanor,"  etc. 

An  accused,  under  our  law,  is  clothed  with  the  presumption 
of  innocence,  and  in  order  to  find  a  verdict  of  guilty  in  this  case, 
it  is  necessary  that  the  State  should  prove  to  your  satisfaction, 
beyond  a  reasonable  doubt,  two  essential  elements  necessary  to 
constitute  the  offense  charged  ;^r5/,  that  the  said  Willie  G.  Ford, 
was,  at  the  time  it  is  alleged  the  accused  had  sexual  intercourse 
with  her,  under  eighteen  years  of  age ;  second,  that  the  accused 
did,  in  fact,  have  sexual  intercourse  with  her  in  Kent  County  at 
some  date  or  time  within  two  years  before  the  finding  of  the  in- 
dictment which  for  your  information,  we  will  say,  was  found  at 
the  October  Term  last  of  this  Court. 

It  is  your  duty  to  consider  and  determine  this  case  solely 
from  the  evidence  which  has  been  detailed  to  you  by  the  witnesses 
under  oath.  You  are  the  exclusive  judges  of  the  credit 
of  the  witnesses  and  of  the  weight  and  value  of  their  testi- 
mony, and  you  should  consider  the  evidence  carefully  and 
conscientiously  and  render  your  verdict  in  accordance  therewith. 
If  you  shall  entertain  a  reasonable  doubt  as  to  the  sufficiency 
of  the  evidence  to  establish  all  of  the  essential  elements  of  the 
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offense  charged,  such  a  doubt  should  inure  to  the  acquittal  of  the 
accused. 

By  a  reasonable  doubt  is  not  meant  a  vague,  speculative, 
whimsical  or  merely  possible  doubt,  but  such  a  doubt  as  intelli- 
gent, reasonable  and  impartial  men  under  the  sanction  of  their 
oaths  may  honestly  entertain  after  a  careful  examination  and 
conscientious  consideration  of  all  the  evidence  in  the  case. 

Where  there  is  conflict  of  testimony  you  must  reconcile  it, 
if  you  can.  If  you  cannot,  then  you  may  reject  so  much  thereof 
as  you  deem  less  trustworthy,  and  accept  that  portion  which  you 
consider  the  more  worthy  of  belief. 

If  after  a  careful  examination  and  consideration  of  all  the 
evidence  submitted  on  both  sides  in  this  case,  you  shall  be  satis- 
fied beyond  a  reasonable  doubt  that  the  accused  is  guilty,  your 
verdict  should  be  that  he  is  guilty,  otherwise  it  should  be  not 
guilty.  And  we  may  :  dd,  gentlemen,  that  you  should  endeavor 
to  reach  a  verdict  in  this  case. 

The  jury  disagreed,  and  the  State  entered  sl  nolle  prosequi. 
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JOHNSON  vs.  WIL.  CITY  RY. 


SYLLABUS. 


George  W.  Johnson  vs.  The  Wilmington  City  Railway 
Company,  a  corporation  existing  under  the  laws  of  the  State 
of  Delaware. 

Personal  Injuries — Street  Railway — Pleading — Evidence — Expert 
Testimony — Negligence — Contributory  Negligence — Non- 
suit. 

1.  Upon  a  certain  state  of  facts,  held  that  the  effect  of  a  rapidly  mov- 
ing trolley  car  upon  a  rope,  commonly  called  a  hand-line,  attached  to 
plaintiff's  person  while  he  was  up  a  telephone  pole  near  the  track  of  the 
defendant  company,  was  a  proper  matter  for  expert  testimony. 

2.  When  the  Court  are  clearly  of  the  opinion  that  the  evidence  ad- 
duced on  the  part  of  the  plaintiff  is  insufficient  to  support  a  verdict  in 
favor  of  the  plaintiff,  a  nonsuit  should  be  granted. 

(May  26,    1905.) 
Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.,  sitting. 

Edwin  R.  Cochran,  Jr.,  and  /.  Harvey  Whiteman  for  plaintiff. 

Walter  H.  Hayes  and  Andrew  C.  Gray  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1905. 

Summons  Case  (No.  227,  May  Term,  1904),  to  recover 
damages  for  personal  injuries  alleged  to  have  been  occasioned 
by  the  negligence  of  the  defendant  company,  in  so  operating  one 
of  its  cars  on  the  Newport  Pike  near  Wilmington,  that  it  became 
entangled  in  a  coil  of  rope  attached  to  plaintiff's  person  while  he 
was  up  a  telephone  f)ole  about  thirty  feet  from  the  ground  and 
near  the  track  of  said  company,  whereby  the  plaintiff  was  thrown 
to  the  ground  and  injured. 

The  narr  contained  originally  three  counts.  The  first  count 
was  as  follows : 

**1.  For  that  whereas,  the  said  defendant  before  and  at  the 
time  of  committing  the  grievances  hereinafter  mentioned,  was  a 
corporation  of  the  State  of  Delaware,  in  possession  of  and  operat- 
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ing  a  certain  street  and  suburban  railway,  for  the  carriage  of 
passengers  from  the  village  of  Stanton  in  the  County  aforesaid  to 
the  City  of  Wilmington  in  said  County.  That  the  said  George 
W.  Johnson,  the  plaintiff,  heretofore,  to  wit,  on  the  first  day  of 
February  A.  D.  Nineteen  Hundred  and  Four,  at  the  County  afore- 
said, while  lawfully  engaged  in  fixing  wires  of  the  Delaware  and 
Atlantic  Telegraph  and  Telephone  Company,  up  a  pole  of  said 
last  mentioned  company,  said  pole  being  then  and  there  at  the 
side  of  the  road  commonly  called  the  Newport  Pike,  and  being  at 
a  great  distance  from  the  tracks  of  the  said  defendant,  to  wit,  a 
distance  of  about  seven  feet,  and  while  the  said  plaintiff  was 
then  and  there  up  the  said  pole  at  a  great  distance  from  the 
ground,  to  wit,  about  thirty  feet,  having  then  and  there  a  rope 
commonly  called  a  hand-line,  attached  to  him  around  his  right 
wrist,  the  lower  end  of  which  said  line  being  then  and  there  coiled 
at  the  foot  of  said  pole  at  a  great  distance,  to  wit,  about  seven 
feet,  from  the  track  of  the  said  defendant,  and  while  in  the  exer- 
cise of  all  due  and  proper  care  and  caution  on  his  part  to  be  ob- 
served, a  certain  car  then  and  there  under  the  care  and  manage- 
ment of  certain  persons  then  and  there  in  charge  of  the  said  car 
and  then  and  there  in  authority  under  said  defendant,  and  which 
said  car  was  then  and  there  being  negligently  and  carelessly 
moved  by  means  of  electricity  by  the  said  defendant,  down  a 
declivity  on  said  Newport  road,  at  a  rapid,  reckless,  unlawful, 
violent  and  dangerous  rate  of  speed  on  the  said  tracks  of  the  said 
railway  of  the  said  defendant,  on  said  road  commonly  called  New- 
port Pike,  and  by  and  through  the  said  negligence,  carelessness 
and  recklessness  of  the  said  defendant,  the  said  hand-line  attached 
as  aforesaid  was  caught  by  said  car  and  the  said  plaintiff  was  then 
and  there  and  thereby  dragged,  torn  and  pulled  from  said  pole  and 
was  bruised,  crushed,  mashed,  wounded  and  greatly  injured  in 
his  body  and  limbs,  and  he  was  badly  strained  and  injured  in  his 
back  and  limbs,  and  his  leg  was  fractured,  and  he  was  otherwise 
injured,  disabled,  lamed  and  disordered  for  a  long  space  of  time, 
to  wit,  thence  hitherto,  during  all  which  time  the  said  plaintiff 
suffered  great  pain  and  was  hindered  and  prevented  from  transac- 
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ting  and  attending  to  his  necessary  work  and  btisiness,  and  the 
said  plaintiff  by  means  thereof  became  and  was,  and  still  is  greatly 
injured,  and  also  thereby  the  said  plaintiff  was  obliged  to  incur 
and  did  incur  great  expense,  to  wit,  to  the  amount  of  One  Thou- 
sand Dollars,  in  and  about  endeavoring  to  be  cured  of  the  in- 
juries so  sustained  by  him  as  aforesaid,  and  is  otherwise  injured 
and  damaged,  to  wit,  at  New  Castle  County  aforesaid,  to  the 
damage  of  the  said  plaintiff  of  Twenty  Thousand  Dollars,  and 
therefore  he  brings  his  suit." 

The  second  count  was  similar  to  the  first,  alleging  in  addition 
that  the  plaintiff  was  employed  as  a  lineman  by  the  Delaware 
and  Atlantic  Telegraph  and  Telephone  Company,  that  the  said 
rope  reached  **from  the  said  plaintiff,  to  the  ground,  hanging 
then  and  there  in  a  straight  line  parallel  with  the  said  pole;** 
that  the  car  in  question  was  "under  the  care  and  management 
of  certain  persons  then  and  there  in  charge  of  the  said  car  and 
then  and  there  in  authority  under  said  defendant,  which  said  car 
was  being  negligently  and  carelessly  moved  down  grade,  by 
means  of  electricity,  by  the  said  defendant,  at  a  rapid,  reckless, 
unlawful  and  dangerous  rate  of  speed  on  said  railway  of  the  said 
defendant  on  said  road  ♦  *  *  without  soimding  the  gong 
or  giving  any  other  proper  warning  of  the  approach  of  the  said 
car  as  aforesaid  to  the  place  where  the  said  plaintiff  was  lawfully 
working  as  aforesaid,"  etc. 

The  third  count  alleged  in  addition  to  the  averments  in  the 
first  two  counts,  as  follows:  **it  being  at  and  about  the  day  of  the 
committing  of  the  grievances  herein  complained  of,  a  common  and 
usual  occurrence  for  linemen  employed  by  said  Delaware  and 
Atlantic  Telegraph  and  Telephone  Company  to  be  engaged  in 
running  and  repairing  wires  of  said  last  mentioned  company  on 
the  poles  of  said  company  along  the  line  of  the  railway  of  the 
said  defendant,  and  it  being  usual  and  customary  for  the  motor- 
man,  one  of  the  persons  having  charge  of  the  car  of  the  defendant 
and  imder  the  defendant's  authority,  to  sound  the  gong  upon  the 
approach  of  a  car  to  a  pole  upon  which  a  man  was  working,'*  etc. 

Plaintiff  filed  an  amendment  to  the  above  declaration  (being 
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No.  4  count)  similar  to  the  preceding  counts,  alleging  in  addition, 
that  at  the  time  and  place  alleged,  the  said  car  **was  then  and 
there  so  carelessly  and  negligently  run  upon  the  tracks  of  the 
said  defendant  in  Christiana  Hundred,  County  and  State  afore- 
said, down  a  declivity  of  the  said  road,  and  past  the  pole  where 
the  said  plaintiff  was  then  and  there  at  work  as  aforesaid,  at  such 
a  reckless,  violent,  unlawful  and  dangerous  rate  of  speed,  that  the 
hand-line  attached  to  the  plaintiff  as  aforesaid,  was  forced,  by 
the  suction  created  by  the  rapidity  with  which  said  car  was 
moving,  in  the  direction  of  the  said  car  and  became  entangled  in 
said  car,  so  that  the  said  plaintiff  was  then  and  there  and  thereby 
dragged,"  etc. 

Defendant  demurred  generally  to  said  amended  declaration, 
on  the  ground  that  it  did  not  allege  that  the  defendant  or  its 
servants  knew  that  the  plaintiff  was  up  the  pole  or  ought  to  have 
known  it  by  the  exercise  of  ordinary  diligence.  The  demurrer 
was   overruled. 

At  the  trial,  the  plaintiff  testified  in  substance  as  follows: 
On  the  first  day  of  February,  1904,  I  was  employed  by  the 
Delaware  and  Atlantic  Telephone  Company  out  on  the  Newport 
Turnpike,  in  Christiana  Hundred,  Delaware,  stringing  wires  and 
putting  on  cross-arms  on  telephone  poles.  On  that  day  I  had 
just  climbed  up  a  telephone  pole,  about  thirty  feet  from  the 
ground,  and  was  in  the  act  of  putting  a  cross-arm  on  the  pole. 
I  had  a  hand-line  or  rope  which  all  linemen  have  to  use.  I  had 
not  got  the  cross-arm  up  the  pole.  A  young  man  was  there  who 
was  going  to  put  the  cross-arm  on  the  line.  That  is  what  the 
line  is  for.  I  had  the  loop  of  the  line  hanging  over  my  right 
wrist.  That  is  the  way  I  took  it  up  the  pole.  I  judge  the  line 
was  sixty  feet  long  and  about  a  half  inch  in  diameter.  The  line 
was  lying  coiled  up  right  by  the  side  of  the  pole.  I  had  done  the 
line  up  myself  so  that  it  would  not  be  dangling  under  my  feet. 
I  had  the  loop  in  my  hand,  and  let  the  line  feed  off  the  coil  as  I 
climbed  up  the  pole.  The  tracks  of  the  Wilmington  City  Rail- 
way Company,  going  from  Wilmington  to  Stanton,  run  along  the 
left  or  east  side  of  the  Pike  out  there.     The  pole  up  which  I 
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climbed  was  about  six  and  a  half  feet  east  of  the  track  and  on  the 
same  side  of  the  Pike,  that  the  track  was  on,  and  on  the  Pike 
side  of  the  fence.  I  saw  a  car  of  the  Wilmington  City  Railway 
Company  coming  over  the  hill  as  I  was  climbing  up  the  pole.  I 
did  not  hear  it  sound  any  gong  or  give  any  notice  at  all  of  its 
approach.  If  it  did  ring  it  was  not  near  enough  for  me  to  hear 
it.  At  that  time  Mr.  Farra  was  across  the  track  about  fifteen  feet 
from  the  rope.  I  did  not  see  it  any  more,  as  my  back  was  turned 
towards  the  track  and  I  was  facing  towards  the  field.  I  suppose 
the  car  was  coming  at  the  rate  of  thirty  or  thirty-five  miles  an 
hour.  As  I  climbed  the  pole  the  rope  was  against  the  pole,  or 
only  about  six  or  eight  inches  away,  it  being  on  my  wrist  as  I 
climbed.  The  wind  was  blowing  in  a  direction  that  would  blow 
the  rope  away  from  the  railway  track.  There  was  a  wire  of  the 
railway  company  below  me  and  between  the  pole  and  the  trolley 
track.  The  rope  I  had  in  my  hand  towards  the  field  side  or  away 
from  the  track.  As  the  car  came  along  it  caught  the  line  and 
jerked  me  off  the  pole,  and  I  struck  the  fence  and  that  made  me 
unconscious.  I  did  not  see  it  touch  the  rope;  it  was  done  too 
quick.  But  I  don't  see  how  I  could  have  been  jerked  off  the  pole 
in  any  other  way.  I  did  not  know  when  I  struck  the  fence.  I 
landed  right  across  the  rail.  It  broke  my  leg  at  the  thigh  so 
that  the  bone  stuck  out.  (Counsel  for  defendant  objected  to  the 
testimony  last  above  given  as  irrelevant  under  the  allegations  in 
the  declaration  which  averred  that  plaintiff's  leg  was  fractured  by 
being  pulled  from  the  pole,  and  not  by  striking  the  fence.  The 
objection  was  overruled,  and  the  witness  continued,  as  fol- 
lows): 

I  suppose  after  that  I  rolled  off  on  the  ground.  It  knocked 
me  unconscious,  and  I  did  not  know  SLnything  until  some  of  the 
fellows  who  were  working  out  there  with  me  took  hold  of  me. 
(The  witness  then  described  the  nature  and  character  of  his 
injuries.) 

WiUard  Farra,  a  witness  for  the  plaintiff,  testified  that  he 
was  a  fellow  employee  of  the  plaintiff  on  the  day  of  the  accident 
and  was  standing  right  across  the  road  from  Johnson  at  the  time 
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of  the  accident.  That  as  the  car  came  down  the  hill,  he  happened 
to  look  up  and  saw  Johnson  up  the  pole  about  thirty  feet  from  the 
ground,  and  then  looked  at  the  car,  and  saw  the  hand-line  at- 
tached to  the  car  somewhere ;  did  not  know  whether  it  was  in  the 
wheel  or  gearing.  It  snatched  Johnson  down  from  the  pole  to  the 
ground.  It  was  done  in  a  second;  almost  instantly.  Before  the 
hand-line  became  attached  to  the  car,  witness  saw  it  lying  there  in 
a  coil  at  the  bottom  of  the  pole,  which  was  about  seven  feet  east  of 
the  car  track.  After  stating  that  he  did  not  know  what  caused 
the  rope  to  become  entangled  in  the  car,  unless  it  was  the  suc- 
tion; witness  was  asked  by  plaintiff's  counsel  to  state  what  in  his 
opinion  caused  the  rope  to  become  connected  with  and  entangled 
in  the  car.  Upon  objection  of  counsel  for  defendant  on  the 
ground  that  the  question  was  speculative,  the  question  was  ruled 
out. 

The  same  witness  testified  that  the  motorman  said  that  he 
took  a  piece  of  rope  out  from  the  car  wheel  when  he  stopped  it. 
The  car  was  running  about  thirty  miles  an  hour  at  the  time  of  the 
accident.  Witness  further  corroborated  the  plaintiff  on  other 
points  of  the  latter's  testimony  and  testified  as  to  the  plaintiff's 
injuries.  The  question  asked  the  witness  by  plaintiff's  counsel 
"Was  there  any  other  force  of  any  kind,  other  than  the  suction 
created  by  the  rapidly  moving  car  that  would  cause  the  rope  to 
become  entangled  in  the  gearing  of  that  car,?"  upon  objection  by 
defendant's  counsel  was  ruled  out  as  argumentative. 

Thomas  F.  Strong,  another  employee  of  the  Delaware  and 
Atlantic  Telephone  Company,  testified  that  he  was  working  near 
the  next  telephone  pole  to  Johnson  and  about  a  hundred  and 
fifty  feet  from  him,  being  between  Johnson  and  the  approaching 
trolley  car  in  question.  That  he  did  not  see  the  car  coming  down 
the  hill  in  the  direction  of  Johnson  until  it  was  nearly  opposite 
him  (the  witness).  That  he  was  standing  in  the  middle  of  the 
railway  track;  that  he  turned  to  go  towards  the  pole  with  his 
face  towards  the  east — "and  I  heard  a  noise  over  my  head  and  I 
turned  around  and  saw  the  car  and  I  jumped  out  in  the  road.  I 
had  my  hand-line  in  my  hand.     As  I  jumped  out  in  the  road  the 
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car  went  by  at  a  speed  of  about  thirty-five  miles  an  hour.  It  did 
not  slacken  its  speed  from  the  time  it  passed  me  until  it  passed  the 
pole  where  Mr.  Johnson  was  working.  Then  I  heard  somebody 
'holler,'  and  I  looked  around  and  saw  Johnson  right  at  the  bottom 
of  the  fence.  I  did  not  see  him  falling.  The  car  was  below 
Johnson.  I  do  not  know  whether  any  part  of  the  hand-line  that 
Johnson  was  working  with  was  caught  in  the  gearing  of  the  car." 

George  Anderson,  dispatcher  for  the  defendant  company, 
was  produced  as  a  witness  for  the  plaintiff  and  asked  the  follow- 
ing question,  which  was  objected  to  and  ruled  out  as  irrelevant, 
viz :  **  Do  you  know  the  schedule  time  on  the  first  day  of  February 
1904,  of  the  defendant  company's  cars  running  from  Wilmington 
to  Stanton?" 

Chauncey  P,  Holconib,  was  also  produced  as  a  witness  for 
plaintiff,  and  after  testif)ring  that  he  was  superintendent  of  the 
Wilmington,  New  Castle  and  Southern  Railway  Company,  that 
the  cars  of  the  said  company  were  operated  by  electric  power, 
that  his  duties  required  him  to  be  frequently  on  trolley  cars  going 
from  point  to  point  and  to  superintend  their  operation,  was 
asked  the  following  questions :  **  I  will  ask  you  what  in  your  opin- 
ion is  the  effect  of  a  rapidly  moving  trolley  car,  so  far  as  the  dis- 
placement of  atmosphere  is  concerned?"  Objected  to  by  counsel 
for  defendant. 

Pbnnewill,  J.: — ^We  think  this  question,  not  being  based 
upon  any  facts  involved  in  this  case,  is  inadmissible. 

" Q.  What,  in  your  opinion,  is  the  effect  of  a  rapidly  moving 
trolley  car,  down  a  steep  declivity,  upon  a  light  object  like  a  rope 
one-half  inch  in  diameter,  within  six  and  one-half  feet  of  the  track 
dangling  through  the  air  and  a  part  of  it  coiled  on  the  ground?" 
Objected  to  by  counsel  for  defendant  because  the  question  did 
not  embody  all  the  facts.     Objection  sustained. 

•*  Q.  What,  in  your  opinion,  is  the  effect  of  a  rapidly  moving 
trolley  car,  down  a  steep  declivity,  upon  a  rope,  dangling  through 
the  air  for  a  distance  of  thirty  feet  and  thirty  feet  more  coiled  on 
the  groimd  and  it  being  suspended  through  the  atmosphere  at  a 
distance  of  six  and  one-half  feet  from  the  trolley  car?"     Objected 
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to  by  counsel  for  defendant  on  the  same  ground.     Objection  sus- 
tained. 

**Q.  It  has  been  testified  this  morning  that  the  plaintiff 
in  this  case  was  a  lineman  in  the  employ  of  the  Delaware  and 
Atlantic  Telegraph  and  Telephone  Company;  that  he  was  up  a 
pole  a  distance  of  thirty  feet ;  that  he  had  tied  to  his  right  wrist  a 
hand-line  one-half  inch  in  diameter;  that  that  rope  was  sixty  feet 
long  and  it  had  been  coiled  on  the  ground  on  the  Wilmington  side 
of  the  pole  at  the  foot  of  the  pole,  close  up  against  it,  six  and- 
one-half  feet  from  the  track;  that  as  the  man  climbed  up  the  pole 
with  the  rope  it  became  uncoiled  and  thirty  feet  of  it  went  up 
with  him,  making  thirty  feet  of  it  suspended  through  the  air,  the 
remaining  thirty  feet  still  being  coiled  on  the  ground;  that  there 
was  a  wind  blowing  in  the  opposite  direction  from  the  trolley 
across  the  tracks,  away  from  the  tracks ;  that  there  was  a  feed  wire 
running  about  half  way  between  the  top  of  the  pole  and  the 
groimd,  the  hand-line  being  still  on  the  opposite  side  of  the  feed 
wire;  that  this  car  was  running  at  a  very  rapid  rate  of  speed;  that 
as  it  came  over  the  top  of  the  hill  a  witness  was  standing  in  the 
middle  of  the  tracks  of  the  railway  company  and  saw  the  car 
coming  at  a  distance  of  across  this  court  house,  at  a  very  rapid 
rate  of  speed,  and  as  soon  as  he  saw  it  that  distance  off  he  jumped 
out  of  the  way  and  that  he  just  cleared  the  track  as  the  car 
rushed  by;  that  the  opposite  end  of  this  rope  from  where  the  man 
was,  was  seen  in  the  brake-shoes  or  some  part  of  the  car;  that  this 
man,  the  plaintiff,  was  dragged  quickly  from  the  top  of  the  pole 
down  to  the  ground;  that  there  were  pieces  of  rope  afterward 
found  in  the  gearing  of  this  car;  that  this  all  happened — one  wit- 
ness said  in  two  or  three  seconds  and  others  said  almost  at  once : 
Now  I  will  ask  you,  upon  that  state  of  facts,  what,  in  your  opin- 
ion, is  the  effect  of  that  rapidly  moving  trolley  car  upon  such  a 
rope?**  Objected  to  by  counsel  for  defendant  as  being  a  matter 
for  the  jury  and  not  for  an  expert  to  determine,  and  as  not  stating 
all  the  facts  accurately. 

Pennewill,   J.: — ^We  think  the  witness  may  answer  that 
question. 
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"A.  In  my  opinion  there  might  be  suction  enough  to  draw 
the  rope  to  the  car." 

Nathan  Baker,  having  qualified  as  a  motorman  of  electric 
cars  of  four  years'  experience,  gave  similar  testimony  to  the 
above.     The  plaintiff  then  rested. 

Counsel  for  defendant  thereupon  moved  for  a  nonsuit  upon 
the  following  two  grounds: 

First,  that  the  plaintiff's  evidence  failed  to  show  that  there 
was  any  negligence  on  the  part  of  the  defendant. 

Second,  that  said  evidence  showed  that  there  was  contribu- 
tory negligence  on  the  part  of  the  plaintiff. 

After  hearing  an  extended  argument  and  the  citation  of 
many  authorities  by  the  respective  counsel,  the  court  rendered 
the  following  opinion,  granting  the  nonsuit: 

Pennewill,  J : — ^The  Court  are  clearly  and  unanimously  of 
the  opinion  that  the  evidence  in  this  case  would  be  insufficient  to 
support  a  verdict  in  favor  of  the  plaintiff;  and  reluctant  as  we  are 
to  do  so,  we  feel  it  our  duty  to  grant  this  motion,  and  we  direct  a 
nonsuit  to  be  entered. 

(The  plaintiff  declined  to  take  a  nonsuit,  and  the  defendant 
requesting  that  the  jury  be  instructed  to  render  a  verdict  for  the 
defendant,  the  Court  charged  the  jury  as  follows) : 

Pennewill,  J.,  charging  the  jtiry: 

Gentlemen  of  the  jury : — For  the  reasons  we  have  given  in 
granting  the  motion  for  a  nonsuit,  we  direct  you  to  return  a 
verdict  in  favor  of  the  defendant. 

Verdict  for  defendant. 
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Michael  Lynch  vs.  The  Wilmington  City  Railway  Company, 
a  corporation  existing  under  the  laws  of  the  State  of  Dela- 
ware. 

Street  Railway  Company — Personal  Injuries — Pleading — Evi- 
dence— Contributory   Negligence — Nonsuit;  Motion  for 

New  Trial. 

1.  When  in  an  action  for  personal  injuries  it  appears  from  the  testi- 
mony of  the  plaintiff  that  there  was  contributory  negligence  on  his  part,  a 
nonsuit  should  be  entered. 

2.  Held  that  under  the  circumstances  of  the  case  and  the  well 
settled  rules  governing  the  granting  of  new  trials,  a  new  trial  ought  not 
to  be  granted. 

(June   6,    1905.) 

Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.,  sitting. 

Horace  Greely  Knowles  for  plaintiff. 

Walter  H,  Hayes,  George  N.  Davis  and  Andrew  C.  Gray  for 
defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1905. 

Action  on  the  Case  (No.  177,  September  Term,  1904), 
to  recover  damages  for  personal  injuries  to  the  plaint ifiE  and  for 
injuries  to  his  horse  and  buggy,  alleged  to  have  been  occasioned 
by  the  negligence  of  the  defendant  in  the  operation  of  one  of  its 
trolley  cars,  on  Wednesday,  November  4,  1903,  at  Eighth  and 
Tatnall  Streets,  in  the  city  of  Wilmington,  by  reason  of  which  the 
said  car  collided  while  going  west  on  Eighth  Street,  with  the  team 
of  the  plaintiff  which  was  traveling  north  on  Tatnall  Street. 
The  specific  acts  of  negligence  relied  upon  were : 
First,  That  the  said  defendant  "so  negligently, carelessly, 
recklessly  and  unlawfully  ran  one  of  its  cars  along  one  of  the 
public  streets  in  the  city  of  Wilmington  aforesaid,  that  the  said 
car  ran  into  a  certain  carriage  belonging  to  the  said   plaintiff,  in 
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which  said  carriage  the  said  plaintiff  was  then  and  there  riding, 
then  and  there  being  lawfully  in  said  street,  the  said  plaintiff 
being  in  the  exercise  of  due  care  and  caution  on  his  part,  to  wit, 
on  the  fourth  day  of  November,  A.  D.  1903,  at  New  Castle  County 
aforesaid,  and  thereby  the  said  carriage,  property  of  the  said 
plaintiff,  was  then  and  there  greatly  broken  and  damaged,  *  * 
*  and  by  means  of  the  premises  the  said  car  violently  struck 
against  the  said  plaintiff  and  with  great  force  knocked  certain 
parts  of  said  carriage  against  him,  *  *  *  and  thereby  the 
said  plaintiff  was  then  and  there  badly  hurt"  etc. 

Second,  The  negligent  running  of  the  car  at  a  high  dan- 
gerous and  unnecessary  rate  of  speed. 

Third.  That  the  car  was  run  without  a  head  light,  although 
it  was  in  the  night  time. 

Fourth,  That  there  were  no  proper  signals  given  as  the  car 
approached  the  crossing. 

The  testimony  in  behalf  of  the  plaintiff  as  to  the  accident 
was  in  substance  as  follows: 

The  plaintiff  testified  that  in  November  1903,  he  was 
engaged  in  the  grocery  business  in  the  city  of  Wilmington.  That 
in  the  early  evening  of  November  fourth,  1903,  about  seven 
o'clock,  he  was  driving  his  horse  which  was  attached  to  a  falling- 
top  buggy,  the  top  being  about  half  way  down,  north  on  Tatnall 
Street  and  approaching  Eighth  Street  in  said  city  ;^  that  he  was 
alone  in  the  buggy,  sitting  on  the  right-hand  side  thereof,  and 
the  horse  was  proceeding  in  a  slow  trot, — almost  in  a  walk.  The 
plaintiff  then  further  testified  as  follows: 

"When  I  came  to  the  first  foot  crossing  of  Eighth  Street  over 
Tatnall  Street,  I  looked  to  my  right  toward  Market  Street,  and 
I  looked  to  my  left,  and  did  not  see  any  car,  or  hear  anything,  and 
then  I  started  across  the  track,  and  when  the  front  wheel  of  my 
buggy  was  across  the  last  track  that  the  car  was  coming  west  on, 
the  car  just  came  right  up  and  picked  me  up,  and  I  did  not  see  or 
hear  an)rthing  before-hand.  When  I  first  looked  I  was  coming 
by  the  first  foot  crossing  at  Eighth  and  Tatnall.  I  was  driving  on 
the  right-hand  side  of  Tatnall  Street.     After  I  was  hit  I  did  not 


Digitized  by  VjOOQIC 


16  SUPERIOR  COURT. 


PACTS. 


know  anything  until  I  was  in  the  street;  and  the  horse  broke 
away  from  the  buggy  and  went  up  Tat  nail  Street.  And  some 
man  caught  the  horse  and  held  him  and  the  man  took  hold  of  me 
and  took  me  in  Boyle's  Laundry,  and  someone  wrapped  my  hand 
up  where  it  was  hurt,  and  I  was  about  fainting  and  a  man  brought 
me  some  whiskey  which  I  drank,  and  then  I  felt  better.  Then  the 
ambulance  came  and  they  were  going  to  take  me  to  a  hospital,  but 
I  told  them  to  take  me  home  and  they  did  so." 

The  plaintiff  was  asked  on  cross  examination  the  following 
questions: 

**X.  When  you  looked  down  towards  Market  Street  was 
there  anything  to  obstruct  your  view?  A.  Not  a  bit.  X. 
Clear  down  to  Market  Street  ?  A.  I  don't  say  I  could  see  Market 
Street  or  anywhere  near  it.  X.  You  could  see  to  Orange  Street  ? 
A.  Probably,  but  it  was  turning  dark.  I  don't  say  I  could. 
X.  Had  you  looked  before-hand?  A.  No,  sir;  that  was  the 
first  time  I  looked.  X.  Did  you  look  after  that  ?  A.  No,  sir; 
I  then  looked  up  the  other  way,  up  Eighth  Street  and  when  I  did 
not  see  anjrthing  coming  in  that  direction,  then  I  looked  ahead  of 
me  because  passers-by  were  going  past  the  crossing.  X.  Were 
there  any  other  teams  there?  A.  Not  that  I  saw.  X.  How 
were  your  reins,  tight  or  loose?  A.  They  were  not  very  loose 
but  a  little  bit;  of  course,  you  are  not  supposed  to  hold  the  horse 
in  too  tight.  X.  In  what  distance  could  you  have  stopped  your 
horse  there  if  you  had  tried?  A.  In  one  foot.  X.  At  the 
time  you  looked  for  the  car,  when  you  were  at  the  crossing,  where 
was  your  horse's  head?  A.  It  was  straight  up  Tat  nail  Street. 
X.  How  much  ahead  of  the  first  crossing,  or  how  near  to  the 
tracks?  A.  It  was  I  suppose  about  a  couple  of  yards  from  the 
tracks,  or  near  there.  X.  It  was  a  clear  night?  A.  Yes,  sir; 
it  looked  to  be  clear  I  believe.  X.  Was  it  moonlight?  A.  I 
don't  think  there  was  any  moon  out.  X.  Was  there  an  arc 
light  there  that  night  at  Eighth  and  Tatnall?  I  don't  believe 
there  was;  not  to  my  knowledge.  X.  Was  not  there  one  at 
Eighth  and  Orange?     I  don't  know.     I  was  not  at  Eighth  and 
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Orange."  On  recall,  the  plaintiff  described  his  injuries  alleged 
to  have  resulted  from  the  accident. 

Frank  Boyle,  a  witness  for  plaintiff,  testified  that  he  was 
proprietor  of  a  laundry  at  Eighth  and  Tatnall  Streets  at  the  time 
of  the  accident.  That  he  was  familiar  with  the  West  Eighth 
Street  and  Tatnall  Street  and  with  the  locality  of  the  accident. 
That  there  was  an  ascending  grade  from  Orange  to  Tatnall  on 
West  Eighth,  and  from  Tatnall  to  West  on  the  same  street,  a 
greater  ascending  grade.  The  witness  was  permitted,  against 
the  objection  and  exception  of  the  defendant,  to  testify  that 
Tatnall  Street  was  used  to  a  great  extent  as  a  thoroughfare  by  all 
businesses  in  the  lower  section  of  the  city,  and  that  it  was  a  much 
used  street  in  the  early  evening  hours,  more  so  than  at  any  other 
time  in  the  day.  Witness  further  testified  in  coroboration  of  the 
plaintiff's  testimony,  as  to  the  manner,  character  and  extent  of 
the  latter's  injuries. 

A  witness  who  observed  the  speed  of  the  car,  just  before  the 
coUision,  testified  that  it  was  running  at  about  fifteen  miles  an 
hour,  or  between  ten  and  fifteen  miles  an  hour.  Witness  was  not 
permitted  to  state,  upon  objection  by  defendant,  whether  or  not 
the  rate  of  speed  mentioned  was  faster  than  usually  made  by  cars 
on  West  Eighth  Street.  Witness  further  testified  that  it  was 
"pretty  well  dusk"  and  the  arc  lights  were  lighted,  but  that  the 
head  light  on  the  car  was  not  lighted.  That  the  bell  on  the  car 
did  not  ring  until  the  car  hit  the  plaintiff's  team.  That  the 
plaintiff  was  driving  at  a  pretty  moderate  rate  of  speed,  just  a 
slow  trot,  at  the  time  of  the  accident.     Witness  then  continued: 

"As  Mr.  Lynch  approached  Eighth  Street  he  drew  his  horse 
up,  as  much  as  though  he  was  looking  up  and  down  Eighth  Street, 
and  then  he  did  not  see  any  car  coming,  I  suppose,  and  he  came 
on;  and  his  horse  just  got  across  the  track  when  the  car  hit  him. 
It  hit  right  between  the  front  wheel  and  the  hind  wheel.  It 
threw  Mr.  Lynch  out  and  he  lighted  on  the  ground,  and  I  could 
not  see  for  the  wagon  then,  but  as  the  car  went  on  it  took  the 
wagon  with  it,  and  it  demolished  the  wagon.  I  saw  Mr.  Lynch 
going  on  up  Tatnall  Street."  The  witness  further  testified  that 
the  car  was  not  under  control  as  it  reached  Tatnall  Street.     Wit- 
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ness  then  testified  to  the  condition  in  which  he  found  the  plaintiflE 
after  the  accident  On  cross  examination  the  same  witness  said 
that  he  first  observed  Lynch  driving  up  Tatnall  Street  towards 
Eighth  about  a  hundred  and  fifty  feet  down  Tatnall,  that  his 
attention  was  drawn  to  the  team  (the  horse  being  a  spotted  one) 
before  it  was  drawn  to  the  car.  That  when  he  saw  the  team 
Lynch  was  sitting  in  the  carriage  driving  at  the  rate  of  about  six 
miles  an  hour.  Then  I  looked  and  saw  the  car  coming  off  the 
switch  there  on  Eighth  Street  between  Orange  and  Shipley. 
There  was  no  head  light  on  the  car.  I  cannot  say  whether  there 
were  any  lights  inside  the  car  or  not.  I  could  see  the  car  all  the 
way  down.  When  the  car  was  down  about  New  Street — ^which 
is  between  Orange  and  Tatnall,  and  a  little  nearer  to  Orange  than 
it  is  to  Tatnall — Mr.  Lynch  was  about  sixty  feet  from  the  comer 
driving  along  about  the  same  rate.  I  saw  no  other  team  there 
but  his.  I  next  saw  the  car  just  before  it  struck  the  wagon;  the 
horse  had  just  got  across  the  track  when  the  car  struck  between 
the  front  wheel  and  the  hind  wheel.  After  the  car  struck  the 
wagon  it  ran  on  up  the  street  right  in  front  of  the  stable  there 
before  it  was  stopped.  Just  before  Lynch  drove  on  the  track  he 
kind  of  slackened  his  horse  as  much  as  though  to  look  up  and 
down  the  street.  I  did  not  see  him  looking  up  and  down  the 
street.  When  I  first  took  notice  of  him  he  was  lookng  down, 
towards  Orange  Street.  That  was  just  before  the  car  struck  him 
I  don't  know  how  close  he  was  to  the  car;  the  car  was  down  about 
New  Street  when  he  was  trying  to  look,  but  I  don't  suppose  he 
could  see  it.  He  was  then  about  fifty  feet  from  the  comer.  He 
could  not  then  see  down  as  far  as  New  Street,  but  could  see  over 
to  Smith's  Plumbing  Shop,  which  is  the  fourth  house  on  the  north 
side  of  Eighth  east  of  Tatnall,  which  was  about  fifty  feet  from 
the  building  line  of  Tatnall,  and  about  half  way  between  Tatnall 
and  New  Street.  I  did  not  see  him  look  any  more  after  that.  I 
took  my  eye  off  him  when  he  was  coming  on  up.  Then  I  looked 
down  at  the  car  and  the  car  was  coming.  When  the  car  was 
down  about  New  Street  sixty  feet  from  Tatnall,  and  he  was  down 
about  the  colored  house  on  Tatnall  Street,  about  fifty  feet  from 
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Eighth,  I  thought  to  myself  there  is  going  to  be  a  collision  if 
somebody  did  not  stop,  or  lookout.  The  team  was  then  going 
about  five  or  six  miles  an  hour  and  the  car  about  fifteen  miles 
an  hour. 

When  the  plaintiff  rested,  counsel  for  defendant  moved  for  a 
nonsuit  upon  the  ground  that  the  evidence  showed  contributory 
negligence  upon  the  part  of  the  plaintiff;  contending  that  accord- 
ing to  the  plaintiff's  own  testimony  there  was  nothing  to  obstruct 
his  view  of  the  approaching  car;  that  if  he  had  looked  he  must 
have  seen  the  car  and  that  being  the  case  he  will  not  be  heard  to 
say  that  he  looked  and  could  not  see;  whether  he  looked  and, 
having  seen  the  car,  chose  to  cross  in  front  of  it,  or,  being  in  a 
position  where  he  could  have  seen  the  car,  if  he  failed  to  look;  in 
either  case  he  would  be  guilty  of  contributory  negligence. 

The  Court  considered  the  motion  over  night,  and  upon  the 
reconvening  of  Court  the  following  morning,  announced  the  fol- 
lowing opinion,  granting  the  nonsuit : 

LoRB,  C.  J.: — The  Court  are  of  opinion  that  from  the  testi- 
mony of  the  plaintiff  it  appears  that  there  was  contributory  negli- 
gence upon  the  part  of  the  plaintiff,  and  therefore  we  direct  a  non- 
suit to  be  entered. 

(The  plaintiff  refusing  to  accept  the  nonsuit,  the  Court 
instructed  the  jury  to  return  a  verdict  for  the  defendant.) 

Verdict,  for  defendant. 

Thereupon  a  motion  was  made  for  a  new  trial  and  the  fol- 
lowing reasons  in  support  thereof  were  filed: 

1 . — ^That  the  verdict  was  against  the  evidence. 

2. — ^That  the  verdict  was  against  the  law. 

3. — ^That  the  verdict  was  against  the  weight  of  the  evi- 
dence. 

4. — ^That  the  evidence  for  the  plaintiff  was  sufficient  to 
warrant  a  verdict  in  his  favor. 

5. — ^That  the  Court  erred  in  directing  the  jury  to  render  a 
verdict  for  the  defendant  on  the  ground  that  the  plaintiff  was 
guilty  of  contributory  negligence. 

6. — ^That  counsel  for  the  plaintiff  did  not  have  an  opportun- 
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ity  to  submit  authorities  to  the  Court  to  support  his  objection 
to  the  Court  rendering  the  decision  against  the  plaintiff  and  in 
favor  of  the  defendant. 

7. — ^That  if  a  new  trial  were  granted  the  result  would  pro- 
bably be  different  and  in  favor  of  the  plaintiff. 

After  argument  the  Court  refused  said  motion  in  the  follow-* 
ing  opinion: 

Lore,  C.  J.: — ^The  motion  for  a  new  trial  in  the  case  of 
Michael  Lynch  vs.  The  Wilmington  City  Railway  Company  was 
fully  argued.  The  Court  have  given  it  all  the  consideration  pos- 
sible, and  we  entirely  concur  in  the  judgment  we  are  now  about  to 
announce.  We  think,  under  the  circumstances  of  this  case  and 
the  well  settled  rules  governing  the  granting  of  new  trials,  that 
a  new  trial  ought  not  to  be  granted  in  this  case,  and  we  there- 
fore discharge  the  rule. 
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John  O.  Solomon  vs,  Philadelphia,  Baltimore  and  Washing- 
ton Railroad  Company,  a  corporation  existing  under  the 
laws  of  the  State  of  Delaware. 

Personal  Injuries — Railroad  Company — Street  Railway — Duty  of 
Passenger — Obstruction  in  Street  made  by  Railroad  Comp- 
any— Negligence — Independent  Contractor — Mo- 
tion for   a   Nonsuit, 

1.  The  right  given  to  a  railroad  company  to  construct  an  elevated 
road  and  to  bridge  over  a  public  street  of  the  city,  carries  with  it  the  right 
to  place  in  said  street  such  temporary  posts  or  pillars  as  are  necessary 
and  proper  for  the  construction  of  such  elevated  road  and  bridge,  not 
needlessly  interfering  with  the  use  of  said  street  as  a  public  highway  and 
not  dangerous  to  the  public  travel  thereon  by  street  railway  or  otherwise. 

2.  If  the  post  or  pillar  which  caused  the  injurv  to  the  plaintiff  was 
dangerously  and  unnecessarily  near  to  the  track  of  the  street  railway,  the 
defendant  would  be  responsible  for  injuries  occasioned  thereby,  without 
the  faidt  of  the  injured  person,  whether  the  same  was  erected  by  the  defen- 
dant or  its  servants  or  agents,  or  bv  some  other  person  or  persons,  provided 
in  the  latter  case  that  the  defendant  suffered  the  same  to  remain  an  un- 
reasonable tivct^  after  it  had  due  notice  or  knowledge  of  the  dangerous 
character  of  the  erection. 

3.  Where  a  corporation  is  duly  authorized  to  build  a  bridge  over  a 
city  street,  and,  as  incident  thereto,  has  the  right  to  place  temporary 
structures  in  said  street,  such  right  must  be  exercised  with  such  care  and 
diligence  as  not  to  endanger  unnecessarily  the  lives  and  property  of 
the  public  while  using  such  street  as  a  public  highway,  and  the  failure  to 
exercise  such  care  and  diligence  is  negligence. 

4.  Where  there  is  an  obstruction  in  a  public  street, whether  lawfully 
or  unlawfully,  the  traveler  is  bound  to  use  reasonable  care  and  diligence 
to  avoid  injury  from  such  obstruction  and  his  faiulre  to  do  so  is  negligence. 
What  constitute  such  reasonable  care  and  diligence  will  depend  upon  the 
facts  of  each  particular  case. 

5.  If  the  danger  is  open  and  apparent,  such  as  the  plaintiff  knows, 
or  might  know  by  the  reasonable  use  of  his  senses,  and  he  fails  to  act  as  a 
reasonably  prudent  man  would  or  should  act  under  such  circumstances,  he 
is  guilty  of  negligence.  On  the  other  hand,  if  the  danger  was  not  known  to 
the  plaintiff,  and  he  could  not  have  discovered  it  by  tne  exercise  of  reason- 
able care,  a  less  degree  of  care  and  diligence  is  required  of  him. 

6.  The  presumption  that  a  public  street  is  safe  for  ordinary  travel, 
applies  only  to  those  who  have  no  Imowledge  or  reasonable  means  of 
Imowledge  that  it  is  unsafe. 

7.  It  is  negligence  for  a  passenger  upon  a  moving  street  car  tmnces- 
sarily  to  expose  his  person,  or  any  part  thereof,  beyond  the  exterior  line 
of  such  car,  or  beyond  the  outer  edge  of  the  running-board. 

8.  The  running-board  of  a  street  car,  in  so  far  as  it  concerns  passen- 
gers, is  intended  for  the  purpose  of  furnishing  a  means  of  ingress  and  egress 
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to  and  from  the  car;  and  if  a  passenger  tinnecessarily  walks  upon  such 
runnine-board  while  the  car  is  in  motion,  and  while  so  doing  is  struck  and 
injured  by  a  post  or  pillar  standing  far  enough  from  the  track  to  allow 
the  car  to  freely  pass  it,  such  passenger  is  guilty  of  negligence. 

(January    24,    1906.) 
LoRB,  C.  J.,  and  Spruance  and  Grubb,  J.  J.,  sitting. 
Horace  G.  Knowles  for  plaintiff. 
Herbert  H.  Ward  and  Andrew  C,  Gray  for  defendant. 

Superior  Cotirt,  New  Castle  County,  November  Tenn,  1905. 

Action  on  the  Case  (No.  212,  September  Term,  1905), 
to  recover  damages  for  personal  injuries,  alleged  to  have  been 
occasioned  by  the  negligence  of  the  defendant  company  in  plac- 
ing and  erecting  a  certain  obstruction,  to  wit,  a  piece  of  timber  or 
a  pillar,  in  the  bed  of  East  Third  Street,  in  the  City  of  Wilmington, 
dangerously  and  tmnecessarily  near  to  the  tracks  of  the  Wil- 
mington City  Railway  Company,  whereby  the  said  plaintiff,  who 
in  the  exercise  of  due  care  and  caution  on  his  part  was  riding  as  a 
passenger  on  a  certain  car  of  the  said  Railway  Company,  through 
and  along  said  street,  was  then  and  there  hit  and  struck  with 
great  force  and  violence,  by  said  obstruction,  and  thereby  by 
means  of  the  negligence  and  carelessness  of  the  said  defendant  the 
said  plaintiff  was  greatly  injured. 

At  the  trial  the  plaintiff  testified  that  on  the  afternoon  of 
August  twenty-third,  1905,  in  the  course  of  his  employment  as 
policeman  in  the  City  of  Wilmington,  on  East  Third  Street,  near 
the  tracks  of  the  defendant  company,  he  had  to  go  over  to  South 
Wilmington  across  the  Christiana,  over  Third  Street  Bridge; 
that  he  boarded  a  street  car  near  the  defendant  company's 
railroad  tracks,  that  the  street  car  tracks  passed  tmder  a  trestle 
work  of  the  defendant  company,  supported  by  timbers  or  pillars, 
which  were  very  close  to  the  side  of  the  car — ^being  only  twenty- 
nine  inches  from  the  rail  of  the  street  car  track  and  about  eight 
inches  from  the  handle  bars  of  the  car — that  as  the  car  stopped, 
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he  got  on  the  running-board  and  grabbing  the  handle  bars,  took 
not  over  two  steps  forward  in  order  to  bring  himself  opposite  the 
space  between  two  seats  so  that  he  could  enter  the  car,  and  while 
in  a  stooping  position  attempting  to  enter  the  car  he  was  caught 
by  said  timbers  or  pillars,  crushed  and  jammed  up  against  the 
car  and  rolled  over  and  over  as  the  car  passed  through  the 
trestle  work  and  was  thereby  severely  injured. 

The  plaintiff  further  testified  that  he  was  not  on  the  running- 
board  over  a  second  before  he  was  struck;  that  his  regular  duties 
did  not  require  him  to  be  in  the  neighborhood  of  the  scene  of  the 
accident,  and  that  with  the  exception  of  being  there  on  the  morn- 
ing of  the  day  of  the  accident  and  twice  on  the  day  before,  he  had 
not  theretofore  been  in  that  section  of  the  city  for  about  eight 
months;  that  when  last  there  he  had  merely  glanced  at  the  trestle 
work. 

The  plaintiff  was  permitted  to  show,  against  objection  of 
defendant  as  irrelevant,  the  condition  of  the  pillars  referred  to 
the  morning  after  the  accident ;  the  Court  holding  that  if  the  pil- 
lars were  changed  between  the  time  of  the  accident  and  the  time 
of  the  examination  the  next  morning,  the  defendant  pould  show 
it. 

At  the  close  of  plaintiff's  testimony,  defendant  moved  for  a 
nonsuit  upon  two  grounds,  viz: 

First.  That  no  negligence  had  been  shown  on  the  part  of 
the  defendant  company.  That  as  Ryan  and  Kelly  were  the  con- 
tractors who  were  in  charge  of  the  elevation  of  the  defendant 
company's  tracks,  said  contractors,  and  not  the  defendant,  were 
responsible  for  any  accident  or  injtiry  to  the  plaintiff. 

Second.  That  there  was  contributory  negligence  (or  assump- 
tion of  risk)  on  the  part  of  the  plaintiff. 

The  Court,  after  hearing  argtmient,  refused  the  nonsuit. 

Plaintiff's  Prayers. 

1.  That  roads  are  made  for  public  convenience,  and  when 
one  is  established  as  a  public  road,  if  there  be  any  unlawful 
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obstruction  of  it  whatever,  it  is  a  nuisance,  indictable  as  such; 
and  if  such  obstruction  causes  special  damage  to  a  particular 
person,  he  may  have  his  private  action  for  the  injury. 
Johnson  vs.  Stayton,  5  Hart,,  449. 

2.  That  if  the  jury  believe  from  the  evidence  in  this  case 
that  Third  Street,  at  the  time  this  accident  happened,  was  a 
public  street  of  the  City  of  Wilmington,  and  that  the  defendant 
erected  or  caused  to  be  erected  in  the  bed  of  that  street,  pillars, 
without  having  legal  authority  to  so  use  the  bed  of  that  street, 
then  such  use  of  that  street  would  amount  to  an  unlawful  obstruc- 
tion of  the  same  and  would  be  a  nuisance,  and  for  any  special 
damages  resulting  therefrom  to  the  plaintiff,  he  would  be  entitled 
to  recover. 

Elliott  on  Roads  and  Streets,  Sees.  645,  651 ;  l^  A.&  E.  Ency. 
Law,  937. 

3.  Even  where  corporations  are  authorized  to  use  public 
streets,  the  law  requires  that  they  use  due  care  and  diligence  to 
protect  and  save  the  public  from  loss  or  injury. 

Cook,  vs.  W.  C.  Elec.  Co.,  9  Houst.  309;  Neal  vs.  W.  C, 
Ry.,  3  Pennewill.  470. 

4.  That  if  the  jury  shall  find  that  the  plaintiff  is  entitled 
to  recover,  then  damages  should  be  awarded  to  compensate  him 
for  his  pain  and  suffering  in  the  past  and  such  as  he  may  hereafter 
endure,  as  a  result  of  the  accident,  and  also  for  his  expenses  for 
doctor's  bills,  and  medicines;  also  for  the  impairment  of  his 
ability  to  perform  his  usual  occupation. 

Dependant's  Prayers. 

1.  To  return  a  verdict  for  the  defendant. 

2.  The  burden  is  on  the  plaintiff  to  prove  negligence  by 
positive  evidence. 

3.  Negligence  is  not  presumed  but  must  be  proven  and  the 
burden  of  showing  negligence  is  on  the  plaintiff. 

4.  The  ground  of  this  action  is  negligence,  and  not  nuisance. 
Where  the  construction  of  a  public  highway  is  not  in  itself  unlaw- 
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ful,  not  a  public  nuisance,  then  the  ground  of  liability  is  not  the 
commission  of  a  public  nuisance,  but  the  failure  to  use  reasonable 
care  and  skill  in  the  exercise  of  the  lawful  right  of  occupjdng  the 
street. 

Thompson  on  Neg,,  Vol,  1,  Sec.  1188. 

5.  The  presumption  that  streets  are  safe  for  ordinary 
travel  only  applies  to  those  who  have  no  knowledge  of  the  ob- 
struction. 

103  Pa.  St.  32;  Peachey  vs.  Rolan,  13  C.  B.  182;  80  Wis.  187. 

6.  If  there  be  danger  open  and  apparent  in  the  street,  of 
which  the  plaintiff  knows,  and  the  plaintiff,  with  his  eyes  open, 
using  not  ordinary  care,  is  injured  thereby,  he  has  no  right  to 
recover,  for  he  contributed  to  his  own  injury. 

When  a  man  is  guilty  of  an  act  which  causes  his  injury, 
though  another  be  first  liable  of  causing  the  danger,  and  by  reason 
of  want  of  ordinary  care  on  his  part  takes  the  risk,  being  fully 
warned, — he  is  guilty  of  contributory  negligence. 

Cook  vs.  Wil.  City  Electric  Co.,  9  Houst.  306;  Butter  field 
vs.  Trustee,  11  East.  60;  Allen  vs.  Tele.  Co.,  21  Hun.  22;  Betts  vs. 
Wil.  City  Ry.  Co,,  3  Penn.  448;  and  Boudwin  vs.  Wil.  City  Ry.  Co., 
4  Penn.  381. 

7.  It  is  per  se  negligence  for  a  passenger  imnecessarily  to 
expose  his  person  or  any  part  thereof  beyond  the  exterior  line  of  a 
moving  car,  and  the  question  whether  he  was  negligent  in  so 
doing  is  not  for  the  determination  of  the  jury  unless  there  be  some 
qualifying  circtimstances  present. 

Thomas  Neg.  Rules,  etc.,  289. 

8.  Where  a  passenger  left  his  seat  in  an  open  car  without 
reasonable  cause,  and  started  to  get  on  the  outside  step  to  another 
seat  and  was  hit  by  an  iron  column  in  thje  street  and  hurt,  the 
defendant  would  not  be  liable. 

36  N.  Y.  135;  67  A^.  Y.  596;  100  A^.  Y.  171;  7  A^.  Y.  207;  14 
A^.  Y.  429;  147  Mass.  112;  56  Pa.  St.  294;  29.  Ind.  82;  39  Mary^ 
land  329;  78  Va.  645;  114  A^.  Y.  609. 

9.  Walking  on  the  running  board  of  an  electric  car  in 
motion  when  there  is  room  inside  is  negligence  per  se. 
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Kiichner  vs.  Oil  City  Ry,  Co,,  210  Pa.  St.  45;  Bumbaer  vs. 
United  Trac.  Co.,  198  Pa.  St.  198;  Woodroffe  vs.  Ry.  Co.,  201  Pa. 
St.  521;  Thayne  vs.  Scranton  Trac.  Co.,  191  Pa.  St.  249. 

10.  If  a  passenger  projects  his  body  outward  from  the  outer 
edge  of  the  footboard,  so  as  to  bring  it  in  contact  with  a  post, 
where  he  is  familiar  with  the  surroundings,  he  is  held  to  have 
contributed  to  his  own  injury. 

Sibley  vs.  New  Orleans  City  R.  Co.,  21  So.  851. 

11.  The  authority  given  to  a  railroad  company  to  place  its 
tracks  on  the  street  carries  with  it  authority  to  obstruct  its  use 
temporarily,  so  far  as  the  building  of  the  tracks  require  it  to  be 
done. 

Ry.  Co.  vs.  Gardner,  45  O.  5^  309,  at  322;  Sheppard  vs.  R.  R. 
Co.,  130  U.  S.,  at  433. 

Spruance,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  action  is  brought  by  the 
plaintiff  to  recover  damages  for  personal  injuries  alleged  to  have 
been  occasioned  by  the  negligence  of  the  defendant  company. 

It  is  not  disputed  that  on  the  afternoon  of  August  twenty- 
third  last,  while  the  plaintiff  was  upon  the  running-board  of  an 
open  electric  car  of  the  Wilmington  City  Railway  Company, 
passing  along  Third  Street,  under  the  elevated  road  of  the  defen- 
dant company,  he  was  thrown  from  the  car  and  injured  by  coming 
in  contact  with  a  post  or  pillar  in  said  street  which  with  others 
had  been  placed  there  for  the  temporary  purpose  of  erecting  the 
railroad  bridge  over  said  street. 

Certain  resolutions  are  in  evidence  passed  in  December,  1901, 
by  the  Street  and  Sewer  Department  of  the  city  of  Wilming- 
ton, the  department  of  the  city  government  having  charge  of 
the  streets  of  the  city ,  giving  to  the  Philadelphia,  Wilmington 
and  Baltimore  Railroad  Company  the  right  to  construct  an 
elevated  railroad  along  and  over  certain  streets  of  the  city, 
among  the  latter  of  which  was  Third  Street,  at  the  point 
where  the  plaintiff  was  injured. 
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It  is  conceded  that  after  this  action  of  the  Street  and  Sewer 
Department  and  before  the  accident  to  the  plaintiff,  by  proper 
proceedings,  there  was  a  merger  of  the  Philadelphia,  Wilmington 
and  Baltimore  Railroad  Company  with  a  certain  other  railroad 
company  under  the  name  of  the  Philadelphia,  Baltimore  and 
Washington  Railroad  Company,  and  that  the  latter  company 
against  which  this  suit  is  brought  became  thereby  vested  with  all 
the  rights  and  charged  with  all  the  liabilities  of  the  said  Phila- 
delphia, Wilmington  and  Baltimore  Railroad  Company  so  far  as 
the  same  affect  this  action. 

The  right  thus  given  to  the  defendant  company  to  construct 
an  elevated  road  and  a  bridge  over  Third  Street  carried  with  it  the 
right  to  place  in  said  street  such  temporary  posts  or  pillars  as  were 
necessary  and  proper  for  the  construction  of  such  elevated  road 
and  bridge,  not  needlessly  interfering  with  the  use  of  said  street 
as  a  public  highway,  and  not  dangerous  to  the  public  travel 
thereon  by  street  railway  or  otherwise. 

The  plainiff  charges  that  he  was  injured  by  the  negligence 
and  carelessness  of  the  defendant ;  (1)  in  placing  said  post  or  pillar 
in  the  bed  of  said  street  dangerously  and  unnecessarily  near  to 
the  tracks  of  the  Wilmington  City  Railway  Company,  and  (2) 
in  suffering  and  permitting  an  obstruction  (meaning  said  post  or 
pillar)  to  be  and  remain  in  said  street  dangerously  and  unnecessa- 
rily near  the  track  of  the  said  street  railway  company. 

Upon  this  branch  of  the  case  it  will  be  necessary  for  you  to 
inquire : 

1.  Whether  the  said  post  or  pillar  was  erected  or  placed  in 
said  street  by  the  defendant  company,  or  (which  is  the  same 
thing)  by  its  servants  or  agents  or  any  of  them. 

2.  Whether  the  said  post  or  pillar,  if  erected  by  some  person 
or  persons  other  than  the  defendant,  its  servants  or  agents,  was, 
after  due  notice  or  knowledge  of  that  fact,  suffered  and  per- 
mitted by  the  defendant  to  remian  where  it  had  been  thus  erected. 

3.  Whether  the  said  post  or  pillar  was  erected  or  placed 
dangerously  and  imnecessarily  near  to  the  said  street  railway 
track. 
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These  questions  are  to  be  determined  by  you  from  the  evi- 
dence. 

If  said  post  or  pillar  was  dangerously  and  unnecessarily  near 
to  the  track  of  said  street  railway,  the  defendant  would  be  respon- 
sible for  injuries  occasioned  thereby,  without  the  fault  of  the 
injured  person,  whether  the  same  was  erected  by  the  defendant  or 
its  servants  or  agents,  or  by  some  other  person  or  persons,  pro- 
vided in  the  latter  case  that  the  defendant  suffered  the  same  to 
remain  an  unreasonable  time  after  it  had  due  notice  or  knowledge 
of  the  dangerous  character  of  the  erection. 

Where  a  corporation  is  duly  authorized  to  build  a  bridge  over 
a  city  street,  and  as  incident  thereto,  has  the  right  to  place  tem- 
porary structures  in  said  street,  such  right  must  be  exercised  with 
such  care  and  diligence  as  not  to  endanger  unnecessarily  the  lives 
and  property  of  the  public  while  using  such  street  as  a  public 
highway,  and  the  failure  to  exercise  such  care  and  diligence  is 
negligence. 

The  plaintiff  cannot  recover  unless  it  has  been  proved  to  your 
satisfaction  by  a  preponderance  of  the  evidence  that  the  injuries 
to  the  plaintiff  were  caused  by  the  negligence  of  the  defendant 
company.  Such  negligence  is  not  to  be  presumed,  but  must  be 
proved  to  your  satisfaction  to  entitle  the  plaintiff  to  recover, 
and  the  burden  of  proving  such  negligence  is  upon  the  plaintiff. 

If  you  shall  be  satisfied  from  the  evidence  that  the  defendant 
was  guilty  of  negligence  as  charged,  the  plaintiff  cannot  recover 
in  this  action  if  he  himself  was  guilty  of  negligence  which  con- 
tributed to  the  accident  in  which  he  was  injured. 

Such  negligence  of  the  plaintiff  is  not  to  be  presumed,  and 
the  burden  of  proving  it  is  upon  the  defendant. 

Where  there  is  an  obstruction  in  a  public  street,  whether 
lawful  or  unlawful,  the  traveler  is  bound  to  use  reasonable  care 
and  diligence  to  avoid  injury  from  such  obstruction,  and  his 
failure  to  do  so  is  negligence. 

What  constitutes  such  reasonable  care  and  diligence  will 
depend  upon  the  facts  of  each  particular  case. 

If  the  danger  is  open  and  apparent,  such  as  the  plaintiff 
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knows,  or  might  know  by  the  reasonable  use  of  his  senses,  and  he 
fails  to  act  as  a  reasonably  prudent  man  would  or  should  do  under 
such  circumstances,  he  is  guilty  of  negUgence. 

On  the  other  hand,  if  the  danger  was  not  known  to  the 
plaintiff  and  he  could  not  have  discovered  it  by  the  exercise  of 
reasonable  care,  a  less  degree  of  care  and  dihgence  was  required 
of  him. 

The  presumption  that  a  public  street  is  safe  for  ordinary 
travel  applies  only  to  those  who  have  no  knowledge  or  reasonable 
means  of  knowledge  that  it  is  unsafe. 

It  is  negligence  for  a  passenger  upon  a  moving  street  car 
unnecessarily,  to  expose  his  person,  or  any  part  thereof,  beyond 
the  exterior  line  of  such  car,  or  beyond  the  outer  edge  of  the 
running-board. 

The  running-board  of  a  street  car,  so  far  as  concerns  passen- 
gers, is  intended  for  the  purpose  of  furnishing  a  means  of  ingress 
and  egress  to  and  from  the  car;  and  if  a  passenger  unnecessarily 
walks  upon  such  running-board  while  the  car  is  in  motion,  and 
while  so  doing  is  struck  and  injured  by  a  post  or  pillar  standing 
far  enough  from  the  track  to  allow  the  car  to  freely  pass  it, 
such  passenger  is  guilty  of  negligence. 

We  decline  to  instruct  you  to  return  a  verdict  for  the  defen- 
dant as  requested  by  the  defendant. 

If  your  verdict  shall  be  for  the  plaintiff  it  should  be  for  such 
stim  as  will  reasonably  compensate  him  for  his  injuries,  including 
his  loss  of  time,  his  pain  and  suffering  in  the  past  and  such  as  he 
may  hereafter  endure  as  the  result  of  his  injuries,  and  for  his 
permanent  injuries,  and  the  impairment  of  his  ability  to  perform 
the  duties  of  his  usual  occupation,  and  such  reasonable  expenses 
as  he  may  have  incurred  in  endeavoring  to  be  cured  of  his  injuries 

The  jury  disagreed. 
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SYLLABUS. 

In   the   Matter   of   the   Petition    for   Partition   of   thb 
Intestate  Estate  of  George  W.  Reed.* 

Partition — Intestate  Real  Estate — Will — Devise — Fee    Simple — 

Life  Estate — Words  of  Limitation — Intention  of  Testator 

— Introdtictory  Clause  of  Will — Words  Showing 

Intention — Delaware    Cases, 

1.  While  it  may  be  true  that  in  most  cases  where  there  is  a  general 
devise  of  land  without  words  of  limitation  it  was  the  intention  of  the 
testator  that  a  fee  simple  estate  should  pass,  it  is  equally  true  that  such 
intention  must  be  founa  in  the  language  of  the  will  and  not  in  conjecture 
or  speculation. 

2.  The  words  *'one  half  of  the  farm  where  I  now  reside,*'  are  merely 
descriptive  of  the  property  devised,  and  in  no  sense  determine  the  estate 
that  should  pass;  nor  does  the  word  ''descend,"  indicate  that  the  testator 
intended  that  a  fee  simple  estate  should  pass. 

3.  The  testator  devised  to  his  daughter  one-half  of  the  farm  upon 
which  he  resided  *'to  her  heirs  if  she  should  have  any  children;  if  she 
should  have  none  it  is  to  descend  to  the  oldest  son  of  John  W.  Reed  (Georce 
W.  Reed),  if  he  should  have  any  lawfully  b^otten  at  her  death  if  he  should 
have  no  male  heirs  it  is  to  descend  to  aU  her  heirs  alike,  except  to  John  W. 
Reed  himself.  But  shall  not  prohibit  his  heirs  from  receiving  his  part." 
Held,  that  George  W.  Reed  took  only  a  life  estate  in  the  land  so  devised, 

4.  In  holding  that  a  fee  simple  estate  passed  when  there  was  a  devise 
without  words  of  Dmitation,  the  Courts  have  been  influenced  both  by  the 
introductory  clause  of  the  will  which  showed  the  intention  of  the  testator, 
and  by  the  fact  that  the  testator  had,  in  bequests  to  other  heirs,  shown  that 
in  no  event  did  he  intend  that  they  should  take  any  other  part  of  his  estate. 

5.  The  Delaware  cases  analyzed. 

6.  In  the  construction  of  a  will,  the  intention  of  tjie  testator,  as 
expressed  in  it,  and  collected  from  the  whole  of  it,  must  prevail,  provided 
it  can  be  carried  into  effect  consistently  with  the  rules  of  law. 

(September,     1906.) 

Nicholson,  Ch.  and  Pennewill,  J.,  sitting. 

James  H.  Hughes  for  petitioner. 

Charles  H,  LeFevre  opposed. 

*NoTB. — ^The  above  case  was  decided  in  the  Orphans'  Court,  and  is 
believed  to  be  of  such  importance  and  interest  to  the  Bar  that  it  should 
appear  in  the  law  reports  of  the  State. 


Digitized  by  VjOOQIC 


IN  RE  REED'S  ESTATE.  31 

OPINION. 


Orphans*  Court,  Kent  County,  Adjourned  September  Term, 
1906. 


Pennbwill,  J.,  delivering  the    opinion  of   the  Orphans* 
Court: 


On  the  twentieth  day  of  January,  1906,  Emma  Reed  Masten 
filed  in  this  Court  a  petition  praying  for  the  partition,  among  the 
parties  entitled,  of  certain  real  estate  situated  in  this  County, 
and  represented  to  be  the  intestate  real  estate  of  George  W. 
Reed,  and  of  which  he  died  seized  in  fee  simple  on  or  about  the 
fourteenth  day  of  December,   1905.  ♦ 

On  the  twenty-third  day  of  April,  1906,  Samuel  W.  Smith, 
a  grandson,  and  one  of  the  heirs  at  law,  of  William  Reed, 
deceased,  filed  an  answer  to  the  petition  above  mentioned, 
representing  that  the  said  George  W.  Reed  was  not  at  the  time  of 
his  death,  or  at  any  other  time,  seized  of  said  real  estate  in  fee 
simple,  but  in  fact  had  only  a  life  estate  therein. 

We  are  asked,  therefore,  to  dismiss  the  petition  filed  by 
Emma  Reed  Masten;  and  it  is  agreed  that  such  an  order  shall  be 
made  if  the  Court  shall  be  of  the  opinion  that  the  said  George  W. 
Reed  had  only  a  life  estate  in  the  real  estate  mentioned  in  the 
petition. 

A  determination  of  the  question  presented  by  this  case 
involves  a  consideration  of  the  last  will  and  testament  of  the 
said  William  Reed,  deceased,  dated  March  eleventh,  1839,  which 
was  duly  proved  before  the  Register  of  Wills  in  Kent  County, 
and  allowed  by  him  January  twenty-ninth,  1841. 

The  said  last  will  and  testament  is  in  the  following  language : 

•*  The  Last  Will  and  Testament  of  William  Reed  of  Mis- 
pillion  Himdred  in  the  County  of  Kent  and  State  of  Delaware. 
I,  William  Reed,  considering  the  imcertainty  of  this  mortal  life. 
and  being  of  sound  mind  and  memory  (blessed  be  the  Almighty 
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God  for  the  same)  do  make  and  publish  this  my  last  will  and 
testament  in  manner  and  form  following  (that  is  to  say)  "First; 
I  give  and  bequeath  to  my  daughter  Nancy,  one  third  of  the 
income  of  all  my  land  to  support  my  wife  Rachael  Reed  during 
her  natural  life  if  my  wife  will  be  satisfied  with  the  same.  Item. 
I  give  and  bequeath  to  Elizabeth  Hughes,  Susan  Smith  and 
Rachael  Hughes,  the  farm  where  my  son  Jno.  W.  Reed  now 
lives  East  of  the  Cross  Fence  it  being  the  same  land  that  my 
father  willed  to  me  before  his  decease,  to  them,  their  heirs  and 
ensigns  forever.  Item.  I  give  and  bequeath  to  my  Daughter 
Nancy  Reed  one-half  of  the  farm  where  I  now  reside  west  of  the 
cross  fence  it  being  the  same  land  that  my  father  willed  to 
Ebenezer  Reed,  the  Division  line  to  start  from  the  Public  road 
where  the  Gate  now  stands  and  then  to  run  directly  up  to  the 
dwelling  house  dividing  the  dwelling  house,  outhouses  and 
orchards  as  near  as  may  be,  then  to  continue  on  as  straight  aline 
as  can  be,  so  as  to  give  one  equal  quantity  of  cleared  and  wood 
land  to  her,  her  heirs  if  she  should  have  any  children ;  if  she  shotild 
have  none  it  is  to  descend  to  the  oldest  son,  Jno.  W.  Reed  if  he 
ever  should  have  any  lawfully  begotten  at  her  death  if  she  should 
have  no  male  heirs  it  is  to  descend  to  all  her  heirs  alike  except 
to  John  W.  Reed  himself.  But  shall  not  prohibit  his  heirs  from 
receiving  his  part.  Item.  I  give  and  bequeath  to  my  two 
grand  daughters,  children  of  John  W.  Reed,  Nancy  Reed  and 
Elizabeth  Reed  the  other  half  of  the  farm  where  I  now  live  but 
they  shall  support  their  father  with  the  necessaries  of  life,  food 
and  clothing  and  find  him  comfortable  dwelling  house  with  a 
sufficiency  of  firewood  during  his  natural  life  and  after  his  death 
it  shall  descend  to  all  his  heirs  alike  if  he  should  have  no  male 
heirs  that  is  his  lawftil  heirs  to  them  and  their  assigns  forever. 
Item.  I  give  and  bequeath  to  my  grand  daughter  Nancy  Reed 
of  John  W.  Reed,  six  acres  more  or  less  that  I  have  taken  up  to  the 
North  east  of  all  my  land  known  by  the  name  of  Reed's  addition 
to  her,  her  heirs  and  assigns  forever  and  lastly,  I  leave  to  my 
daughter  Nancy  Reed  sole  Executrix  of  this  my  last  will  and 
testament  hereby  revoking  all  former  wills  by  me  made.  In 
witness  Whereof  I  have  heretmto  set  my  hand  and  seal  this  11th 
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day  of  March  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-nine. 

"  Signed,  sealed  and  declared  by  the  above  named  in  the 
presence  of  us  who  at  his  request  and  in  his  presence  have  sub- 
scribed our  names. 
Witnesses  thereunto. 

William   Reed.       (Seal) 
John  B.  Reed 
Jacob  G.  Hickman 

her 
Elizabeth  x  Vrimm." 
mark 

The  particular  item  involved  in  this  inquiry  is  number  three, 
in  which  the  testator  gives  and  bequeaths  to  his  daughter  Nancy 
Reed  one-half  of  the  farm  upon  which  he  resided  "to  her  heirs  if 
she  should  have  any  children;  if  she  shotild  have  none  it  is  to 
descend  to  the  oldest  son  of  John  W.  Reed  if  he  ever  should  have 
any  lawfully  begotten  at  her  death  if  he  should  have  no  male 
heirs  it  is  to  descend  to  all  her  heirs  alike,  except  to  John  W.  Reed 
himself.  But  shall  not  prohibit  his  heirs  from  receiving  his 
part." 

The  testator,  William  Reed,  had  at  the  time  of  making  his 
win,  and  at  the  time  of  his  death,  four  daughters,  viz:  Elizabeth 
Hughes,  Susan  Smith,  Rachael  Hughes  and  Nancy  Reed;  one 
son,  the  said  John  W.  Reed;  and  two  grandchildren,  daughters  of 
John  W.  Reed. 

Nancy  Reed  left  no  children  at  her  death,  but  there  were 
living  at  that  time  two  sons,  of  John  W.  Reed,  the  eldest  of  whom 
was  George  W.  Reed. 

What  estate  did  the  said  George  W.  Reed  take  in  the  farm 
devised  to  the  oldest  son  of  John  W.  Reed  by  the  third  item  of 
the  will  of  William  Reed?  That  is  the  question  we  are  to  deter- 
mine. 

The  will  under  consideration  was  made  and  proved  before 
the  enactment  of  the  statute  February  twentieth,  1849,  (Rev. 
Code  640),  which  provides  that  "  A  devise  of  real  estate  in  a  will, 
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without  words  of  limitation,  shall  be  construed  to  pass  the  fee 
simple  or  other  the  whole  estate,  or  interest,  which  the  testator 
could  lawfully  devise  in  such  real  estate,  unless  a  contrary 
intention  appear  by  the  will.*' 

The  statute,  therefore,  has  no  application  to  this  case,  and 
the  will  of  the  testator  must  be  construed  according  to  the  law  in 
force  prior  to  its  passage. 

There  is  no  doubt  that  prior  to  the  passage  of  the  said  act  a 
devise  without  words  of  limitation  passed  a  life  estate  only,  unless 
there  was  something  in  the  will  which  clearly  showed  that  it  was 
the  intention  of  the  testator  that  a  greater  estate  should  pass. 

It  is  not  contended  that  the  testator,  in  the  will  before  us 
used  any  words  of  limitation  in  the  devise  to  the  oldest  son  of 
John  W.  Reed,  but  it  is  claimed  that  without  such  express 
language  it  sufficiently  appears  from  the  entire  will  that  it  was 
the  intention  of  the  testator  that  the  oldest  son  of  John  W.  Reed 
should  take  a  fee  simple  in  the  land  devised  to  him. 

It  is  doubtless  true,  as  many  courts  have  said,  that  in  almost 
all  cases  where  there  is  a  general  devise  of  land  without  words  of 
limitation  it  was  the  intention  of  the  testator  that  a  fee  simple 
estate  should  pass;  but  it  is  equally  true,  as  courts  have  so  often 
observed,  that  such  intention  must  be  found  in  the  language  of  the 
will  and  not   in  conjecture  or  speculation. 

It  is  argued  by  counsel  for  the  petitioner  that  the  words 
"one-half  of  the  farm  where  I  now  reside,"  used  in  the  third  item, 
are  so  general  as  to  comprehend  the  whole  property  or  estate; 
and  without  any  words  of  limitation  are  sufficient  to  pass  the  fee. 
But  we  think  no  authority  can  be  shown  to  sustain  such  a  propo- 
sition. Such  language  is  merely  descriptive  of  the  property 
devised,  and  in  no  sense  determines  the  estate  that  should  pass. 

Lord  Mansfield  in  the  case  of  Right  vs.  Sideboiham  said: 
**The  rule  of  law,  however,  is  established  and  certain,  that  express 
words  of  limitation,  or  words  tantamount,  are  necessary  to  pass 
an  estate  of  inheritance.  *A11  my  estate,'  or  *A11  my  interest,* 
will  do;  but  *all  my  lands  lying  in  such  a  place,*  is  not  sufficient. 
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Such  words  are  considered  merely  as  descriptive  of  the  local 
situation,  and  only  carry  an  estate  for  life." 

It  is  also  insisted  that  the  word  "descend,**  used  in  the  third 
item,  indicates  that  the  testator  intended  that  a  fee  simple  estate 
should  pass,  but  we  do  not  find  that  such  significance  has  been 
given  to  that  word  in  any  well  considered  case. 

In  the  case  of  Johnson  vs.  Marlin,  10  Pa.  St.  245,  cited  by 
counsel  for  the  petitioner,  the  Court  said:  "The testator  uses  the 
word  "descend**  as  synonymous  with  "belong  to**  or  "vest  in,*' 
which  would  carry  the  fee.**  But  Chief  Justice  Comegys  in  the 
case  of  Hitch  vs.  Patton  (hereafter  referred  to),  said  " It  is  a  well 
established  rule  of  law  that  a  devise  to  one  of  all  the  tracts  of  land 
belonging  to  me,  or  that  I  am  possessed  of,  conveys  nothing  but  a 
life  estate  to  the  devisee;  these  words  have  no  other  signification 
than  mere  description  of  the  subject  of  the  devise;  in  other  words 
the  body  of  the  land  and  not  the  estate  in  it.**  It  seems  to  us 
that  the  Court  in  the  case  of  Johnson  vs.  Marlinwere  was  so 
strongly  impressed  with  the  belief  that  generally  in  devises  with- 
out words  of  limitation  the  testator  intends  to  give  a  fee  simple 
estate,  they  were  diligent  and  eager  to  find  something  in  the  will 
to  support  such  belief. 

It  might  be  contended  that  William  Reed  intended  by  his 
will  to  dispose  of  all  his  estate,  because  he  mentions  therein  all  his 
children  and,  presumably,  all  of  his  property.  But  in  the  case  of 
Doe  vs.  Lampleugh,  this  Court  said  that  even  though  the  will 
embraced  every  kind  and  parcel  of  the  testator*s  estate,  and  pro- 
vided for  all  his  descendants,  they  did  not  decide  that  an  inten- 
tion to  dispose  of  his  entire  estate  so  collected  from  the  will 
should  be  executed  by  raising  a  fee  in  a  case  where  the  testator 
has  failed  to  use  any  words  capable  by  construction  of  passing 
a  fee. 

We  can  find  nothing  in  the  will  of  William  Reed  from  which 
it  could  be  argued  that  it  was  the  intention  of  the  testator  that 
the  oldest  son  of  John  W.  Reed  should  take  a  fee  in  the  land 
devised  to  him,  except  the  fact  that  it  seemed  to  be  the  purpose 
and  desire  of  the  testator  that  John  W.  Reed  should  not  have  any 
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part  of  his  estate.  This  fact,  it  might  be  insisted,  clearly  appears 
from  the  third  item  of  the  will,  and  such  intention  and  desire 
might  have  been  defeated  if  there  was  an  intestacy,  as  to  the  real 
estate  in  question,  after  the  death  of  the  oldest  son  of  the  said 
John  W.  Reed. 

This  thought  impressed  us  very  strongly  in  the  early  con- 
sideration of  the  case,  but  upon  a  careful  examination  of  our  own 
case  we  became  satisfied  that  such  fact,  although  indicating 
perhaps  the  testator's  intention,  has  never  been  considered  alone 
sufficient  to  enlarge  what  would  otherwise  be  but  a  life  estate  into 
a  fee  simple. 

The  earliest,  and  perhaps  leading,  case  upon  the  subject 
of  devises  without  words  of  limitation  found  in  the  reports  of  this 
State,  is  that  of  Loordry  vs,  Adams,  1  Harr.  441.  This  case  has 
been  criticised,  and  its  soundness  to  some  extent  questioned,  in 
one  or  two  later  cases  in  our  Courts;  but  it  has  been  recognized  as 
an  authority  in  others,  and  distinctly  i4>proved  and  followed  in 
the  late  case  of  HiUh  vs.  Patten,  8  Houst.  335.  It  was  the  case  of 
Cordry  vs,  Adams  to  which  Justice  Houston  referred  in  delivering 
the  opinion  in  the  Court  of  Errors  and  Appeals  in  the  case  of 
Hitch  vs.  Patten,  when  he  said:  **The  decision  was  known  to  have 
had,  after  deliberate  and  mature  consideration,  the  sanction  of 
as  great  a  lawyer  and  as  great  a  judge  as  ever  adorned  either  the 
bar  or  the  bench  in  this  State,  (I  mean  Thomas  Clayton,  then 
Chief  Justice)." 

In  this  case,  as  well  as  in  the  case  of  Hitch  vs.  Patten,  there 
was  an  introductory  clause  in  the  will  which  clearly  indicated 
that  it  was  the  intention  of  the  testator  to  dispose  of  his  entire 
estate,  and  not  to  die  intestate  as  to  any  part  of  it;  and  there  were 
also  bequests  to  the  other  children  of  the  testator,  followed  by  the 
words  **no  more  of  my  estate." 

In  each  of  those  two  cases  the  Court  held  that  under  the  de- 
vise in  question  a  fee  simple  estate  passed. 

In  reaching  such  conclusion,  however,  the  Court  was  in- 
fluenced both  by  the  introductory  clause  of  the  will,  and  by  the 
fact  that  the  testator  had  in  bequests  to  other  heirs,  shown  clearly 
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that  in  no  €vetU  did  he  intend  that  they  should  take  any  other  part 
of  his  estate — ^which  intention  wotdd  have  thwarted  by  holding 
that  the  devise  under  consideration  carried  only  a  life  estate,  leav- 
ing an  intestacy  as  to  the  remaining  interes  in  the  lands  so  devised. 

The  Court  intimated  in  these  cases,  as  it  was  held  in  the  case 
of  Dodd  vs.  Doe,  2  Houst.  76,  that  such  an  introductory  clause 
would  not  alone  be  sufficient  to  enlarge  a  general  devise  without 
wcmls  of  limitation  into  a  fee  simple;  although  they  did  hold,  and 
it  is  the  law  of  this  State,  that  such  clause  taken  in  connection  wUh 
Ike  language  used  in  the  bequests  to  other  heirs,  showed  an  unmis- 
takable purpose  on  the  part  of  the  testator  that  the  devisee  in 
question  should  take  an  estate  in  fee. 

The  case  of  Hitch  vs.  Patten  was  an  exceedingly  important 
one,  involving  as  it  did  the  title  to  a  large  part  of  the  land  upon 
which  the  town  of  Bridgeville  stands.  It  was  ably  argued  in  the 
Court  below,  but  exceptionally  so  in  the  Court  of  Errors  and 
Appeals  where  the  plaintiff  in  error  was  represented  by  Hon.  N.  B. 
^nithers,  who  was  at  that  time  unquestionably  the  leading  real 
estate  lawyer  of  this  State.  But  notwithstanding  the  strength  of 
his  argument  the  law  as  declared  in  the  opinion  delivered  by 
Chief  Justice  Comeg3rs  in  the  Court  below  was  distinctly  approved 
by  the  appelate  Court,  Chancellor  Saulsbury  dissenting. 

In  the  able  and  exhaustive  opinions  delivered  by  the  lower 
and  higher  courts  in  the  Hitch  vs.  Patten  case,  and  the  other  cases 
therein  referred  to,  we  think  can  be  found  the  general  principles 
of  law  that  must  govern  and  determine  the  case  now  before  us. 

As  we  have  already  remarked,  there  are  cases  in  this  State 
which  are  somewhat  in  conflict  with  the  cases  of  Cordry  vs. 
Adams  and  Hitch  vs.  Patten.  In  the  case  of  Dodd  vs.  Doe,  2  Houst. 
'  76,  in  which  it  was  held  that  the  introductory  clause  in  the  will 
which  indicated  that  the  testator  intended  to  dispose  of  his  entire 
estate,  was  not  of  itself  sufficient  to  enlarge  a  devise  of  land  with- 
out words  of  limitation,  to  a  fee,  the  Court  said,  the  case  of 
Cordry  vs.  Adams  **has  never  been  considered  an  authority 
beyond  the  special  circumstances  and  ruling  of  the  Court  in  that 
case."    In  the  case  of  Doe  vs.  Lampleugh,  3  Houst.  461,  it  was  said 
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that  the  Court  in  the  case  of  Cordry  vs.  Adams  had  overstepped 
the  limit  in  detennining  that  a  fee  simple  estate  passed  under  the 
devise  imder  consideration. 

The  case  of  Doe  vs.  Alexander,  2  Houst.  234,  in  which  it  was 
held  that  a  life  estate  only  passed,  the  Court,  Gilpin,  Chief  Justice, 
delivering  the  opinion,  held  that  the  words  **no  more  of  my 
estate,**  which  terminated  the  bequests  to  other  heirs,  were  not 
sufficient,  in  connection  with  the  introductory  clause,  to  enlarge 
the  general  devise  to  a  fee. 

And  so,  while  the  case  of  Cordry  vs,  Adams,  having  been 
unqualifiedly  approved  and  followed  by  our  Court  of  Errors  and 
Appeals  in  the  case  of  HUch  vs.  Patten,  is  no  longer  open  to 
question,  we  think  the  doctrine  involved  should  not  be  carried 
beyond  the  facts  and  ruling  in  that  case. 

The  following  principles  of  law  are  well  settled  and  their 
application  to  a  devise  made  prior  to  the  passage  of  the  statute 
above  mentioned  will  not  be  denied: 

1 .  The  heir  at  law  is  not  to  be  disinherited  except  by  express 
words  in  the  will,  or  by  necessary  implication  arising  from  them. 

2.  A  general  devise  of  land ,  or  a  devise  without  words  of  limit- 
ation, gives  to  the  devisee  a  life  estate  only,  unless  an  intention  is 
sufficiently  expressed  orindicated  in  thewill  to  give  a  greaterestate. 

3.  In  the  construction  of  a  will,  the  intention  of  the  testator, 
as  expressed  in  it,  and  collected  from  the  whole  of  it,  must  pre- 
vail, provided  it  can  be  carried  into  effect  consistently  with  the 
rules  of  law  on  the  subject. 

Coming  now  to  a  consideration  of  the  will  of  WilliamReed, 
which  is  the  one  before  us,  and  applying  thereto  the  principles  of 
law  above  mentioned,  and  the  rulings  in  the  cases  above  referred 
to,  we  notice; 

First.  That  there  is  no  introductory  clause  in  this  will  as 
there  was  in  the  one  before  the  Court  in  the  case  of  Cordry  vs. 
Adams,  and  in  the  case  of  Hitch  vs.  Patten,  clearly  indicating  that 
the  testator  intended  to  dispose  of  his  entire  estate. 

Second.  There  are  devises  to  other  children  in  which  the 
testator  uses  the  words  **  heirs  and  assigns  forever,**  from  which  it 
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appears  that  he  had  knowledge  of  the  technical  and  proper  words 
usually  employed  to  carry  a  fee  simple  estate. 

Assuming  that  it  is  perfectly  clear  from  the  will  before  us 
that  the  testator  intended  that  his  son  John  W.  Reed  should  not 
in  any  event  receive  any  part  of  his  estate,  and  that  the  case  is, 
therefore,  analogous  in  that  respect  to  the  case  of  Cordry  vs. 
Adams  and  the  case  of  Hitch  vs.  Patten,  yet,  it  must  be  remer- 
bered  that  those  two  cases  were  not  decided  upon  that  fact  alone, 
but  upon  that  fact  taken  in  connection  with  the  introductory 
clause  of  the  will.  In  those  cases  the  Court  attached  much  im- 
portance to  the  introductory  clause,  and  we  think  it  may  be  fairly 
assumed  that  without  it  the  devise  there  under  consideration 
would  not  have  been  held  to  carry  the  fee.  As  we  have  before 
said,  the  Court  did  hold  in  the  case  of  Doe  vs.  Alexander  that  the 
fact  that  the  testator  had  m  preceding  items  of  his  will  said  that 
other  heirs  were  to  receive  **no  more  of  his  estate,**  was  not  of 
itself  sufficient  to  express  the  intention  of  the  testator  in  favor  of  a 
fee  in  the  subsequent  devise  of  real  estate  without  words  of 
limitation. 

It  is  our  conclusion,  after  a  careful  examination  of  the  entire 
will  of  William  Reed,  and  the  law  applicable  thereto,  that  while 
the  testator  may  have  intended  to  dispose  of  his  entire  estate, 
George  W.  Reed,  the  eldest  son  of  John  W.  Reed,  took  only  a 
life  estate  in  the  one-half  of  the  farm  devised  to  him  by  the  third 
item  of  said  will;  and  he  was  not,  therefore,  at  the  time  of  his 
death,  seized  of  said  real  estate  in  fee  simple  as  alleged  in  the 
petition  filed  by  Emma  Reed  Masten.  To  hold  otherwise 
would,  we  think,  be  "overstepping  the  limit,**  and  canying 
further  than  has  ever  yet  been  carried  by  any  case  in  this  State, 
the  doctrine  that  a  general  devise  of  real  estate  without  words 
of  limitation  may  be  enlarged  to  a  fee  simple  by  language  em- 
ployed  in   other   parts   of  the   will. 

The  intention  of  the  testator  must  and  should  prevail  but  it 
must  be  collected  fairly  and  clearly  from  the  will  itself,  and  not 
by  conjecture ;  and  it  will  prevail  only  when  it  can  be  carried  into 
effect  consistently  with  the  rules  of  law  on  the  subject. 
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The  Mayor  and  Council  op  Wilmington,  a  municipal  corpora- 
tion of  the  State  of  Delaware  vs.  The  Wilmington  City 
Railway  Company,  a  corporation  of  the  State. of  Delaware. 

Case  Stated — Municipal  Corporation — Street  Railway  Company; 

Liability  for  Paving  Along  its  Tracks — Recovery  by  City 

for   Paving — Statute, 


1.  Upon  the  facts  contained  in  a  case  stated,  held  that  the  City  of 
Wilmington,  cannot  recover  from  the  Wilmington  City  Railway  Company, 
the  defendant,  a  sum  paid  by  said  city  for  paving  on  each  side  of  said  de- 
fendant's railway  tracks  in  the  City  of  Wilmington. 

(December  4,   1906.) 

Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 

Sylvester  D.  Townsend,  Jr.,  City  Solicitor,  for  plaintiff. 

Walter  H.  Hayes  and  Ward  and  Gray  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1906. 

Summons  Case  (No.  207,  May  Term,  1904),  to  recover  the 
sum  of  $579 .  15  for  paving  one  foot  on  each  side  of  the  defendant's 
railway  tracks  in  the  City  of  Wilmington,  on  Washington  Street 
between  Eleventh  Street  and  Washington  Street  Bridge. 

(See  other  facts  in  case  stated  and  arguments  of  counsel.) 

Case  stated  filed  November  13, 1906,  showing  the  following 
statement  of  facts  agreed  upon  between,  and  signed  by  the  respec- 
tive counsel  aforesaid,  viz: 

First.  That  the  plaintiff  is  a  municipal  corporation  of  the 
State  of  Delaware  and  that  the  defendant  is  a  corporation  of  the 
State  of  Delaware  existing  under  Chapter  406,  Vol.  12,  Laws  of 
Delaware  and  its  several  amendments  and  supplements,  which 
said  last  mentioned  act  with  its  said  several  amendments  and 
supplements  are  expressly  hereby  made  a  part  of  this  case  stated. 
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Second,  That  said  defendant  company,  under  and  by  virtue 
of  its  said  charter,  built,  constructed  and  operated  several  lines 
of  railway  in  the  City  of  Wilmington  and  in  New  Castle  Cotmty 
and  has  operated  and  is  operating  the  same,  among  others  of 
which  said  lines  of  railway,  it  built,  constructed  and  operated  and 
still  is  operating  a  line  of  railway  on  Washington  Street  from 
Eleventh  Street  northerly  to  Washington  Street  bridge  across  the 
Brandywine. 

That  said  line  on  Washington  Street  in  said  City  of  Wil- 
mington was  built  in  the  year  A.  D.  1894;  and  that  before  the 
building  and  constructing  and  operating  of  said  line  of  railway 
on  said  Washington  Street  to  wit ;  on  the  first  day  of  February 
A.  D.  1893,  the  said  defendant  had  obtained  the  consent  of  the 
plaintiff  for  such  construction,  erection  and  operation  of  said 
railway,  a  copy  of  which  consent  is  hereby  attached  and  marked 
"Exhibit  No.  1/' 

That  at  the  time  of  obtaining  said  consent  and  for  about  one 
year  prior  to  such  time,  the  defendant  company  had  good  new 
tracks  on  Delaware  Avenue  in  said  city  and  on  other  streets  of 
said  city,  and  had  paved  and  maintained  its  proper  portion  of  the 
paving  of  said  streets  of  said  city  in  good  condition,  as  required 
by  its  charter. 

That  sometime  shortly  previous  to  said  last  mentioned  date, 
the  Board  of  Directors  of  the  Street  and  Sewer  Department  of  the 
city  of  Wilmington  desiring  to  re-pave  Delaware  Avenue  and  cer- 
tain other  streets  of  said  city,  (upon  which  the  tracks  of  the  defen- 
dant company  were  laid  and  upon  which  it  had  paved  and  main- 
tained the  same  as  aforesaid,  with  improved  fire-brick  pavement) , 
requested  the  defendant  company  to  re-lay  its  said  tracks  on  the 
said  Avenue  and  streets,  so  desired  to  be  re-paved,  with  grooved 
rails;  that  the  defendant  company  agreed  so  to  do,  provided  that 
it  should  not  be  required  by  said  Board  of  Directors  to  pave  more 
than  two  feet  outside  of  its  tracks  on  certain  streets,  among 
others,  Washington  Street  from  Eleventh  Street  northerly  to 
Washington  Street  Bridge  over  the  Brandywine ;  that  said  Board 
of  Directors  agreed  thereto;  whereupon  the  said  defendant  took 
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Up  its  then  existing  tracks  and  re-laid  the  same  with  groove  rails 
as  requested  by  said  Board  of  Directors  of  the  Street  and  Sewer 
Department. 

Third,  That  sometime  between  the  first  day  of  February 
A.  D.  1893  and  the  tenth  day  of  January  1895,  the  defendant 
company  built,  and  constructed  this  said  line  of  railway  on  said 
Washington  Street  in  said  city  of  Wilmington  and  between  said 
dates,  the  plaintiff  by  and  through  its  said  Board  of  Directors  of 
the  Street  and  Sewer  Department,  paved  said  Washington  Street 
from  Eleventh  Street,  northerly  to  Washington  Street  bridge  over 
the  Brand)rwine  from  curb  to  curb  with  "Metropolitan  Brick," 
shale  paviors,  pavement  (the  same  paving  being  improved  fire 
brick  pavement).  That  between  said  last  mentioned  dates  the 
defendant  company  paid  to  the  plaintiflf,  the  sum  of  $3156.93, 
that  being  the  cost  (at  the  rate  of  $1.95  per  sqtiare  yard)  for 
paving  on  said  street  between  the  rails  of  the  defendant  company 
and  for  the  space  of  two  feet  on  each  outside  thereof,  and  being 
the  only  amount  for  which  the  plaintiff  made  any  claim. 

Fourth.  That  from  the  tenth  day  of  January,  1895,  up  to 
the  day  of  September,  A.   D.   1903,  the  said 

plaintiff  never  made  any  claim  upon  the  defendant  for  the  said 
stmi  of  $579. 15,  the  amount  mentioned  in  the  bill  of  particulars 
filed  in  this  cause  as  being  due  from  the  defendant  to  the  plaintiff, 
nor  has  the  said  defendant  since  said  tenth  day  of  January  A.  D. 
1895,  hitherto,  at  any  time  paid  to  the  said  plaintiff  anything 
towards  the  said  claim  of  $579.15,  nor  has  it  recognized  in  any 
way  any  liability  to  pay  it  or  any  part  of  the  same,  nor  has  it  ever 
admitted  in  any  way  that  it  was  liable  to  pay  it  or  any  part  of  the 
same,  nor  has  it  ever  acknowledged  the  said  claim  in  any  way  or 
part  thereof. 

Fifth,  That  the  writ  in  this  cause  was  issued  on  the  nine- 
teenth day  of  May  A.  D.,  1904,  a  copy  of  which  writ  of  summons 
is  hereto  attached  and  marked  "Exhibit  No.  2." 

Sixth.  That  if  the  Court  shall  be  of  opinion  upon  the  above 
stated  facts  that  the  defendant  is  liable  to  pay  to  the  said  plain- 
tiff,  the  said  sum  of  $579.15,  then  judgment  shall  be  entered  in 
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said  cause  in  favor  of  said  plaintiff  and  against  said  defendant  for 
said  sum  of  $579.15,  with  lawful  interest  from  the  tenth  day  of 
January  A.  D.  1895,  up  to  and  including  the  date  of  the  announc- 
ing of  said  opinion ;  but  if  said  Court  shall  be  of  opinion  otherwise 
then  judgment  shall  be  entered  in  said  cause  for  the  defendant 
and  against  plaintiff  for  six  cents  besides  the  costs  in  this  suit 
expended. 

**  Exhibit   (1). 

''Be  It  Resolved  by  the  Board  of  Directors  of  the  Street  and 
Sewer  Department  of  the  City  of  Wilmington,  that  the  consent 
of  this  Department  is  hereby  given  to  the  Wilmington  City  Rail- 
way Company,  and  said  Company  in  accordance  with  the  terms 
of  its  communication  to  this  Department  of  January  24,  A.  D. 
1893,  is  hereby  authorized  to  locate  and  extend  its  lines  North 
Easterly  along  Scott  Street  from  its  intersection  with  Delaware 
Avenue  to  and  along  Riddles  Road  to  the  City  Line;  Southerly 
along  Union  Street  from  Fourth  Street  to  the  City  Line;  North- 
erly along  Washington  Street  from  Delaware  Avenue  to  Elliott 
Avenue;  Northerly  through  and  along  du  Pont  Street  from 
Fourth  Street  to  Eighth  Street;  and  Westerly  through  and 
along  Lancaster  Avenue  from  Union  Street  to  the  City  Line;  with 
the  right  of  erecting  poles  and  wires  for  operating  said  extensions 
and  the  other  lines  of  said  Company  by  electricity. 

'^Provided,  however,  that  the  said  Company  shall  agree  to 
indemnify  and  save  harmless  the  City  of  Wilmington  from  and 
against  all  suits  and  damages  arising  from  or  on  account  of  the 
negligence,  in  construction  or  operation  of  its  said  lines,  and 

''Provided,  that  the  said  Railway  Company  be  and  it  is  hereby 
reqtured  to  pave  and  repave  its  tracks  within  the  rails  and  for 
the  space  of  two  feet  on  each  side  thereof  in  the  same  manner  and 
with  the  same  material  that  the  Board  of  Directors  of  the  Street 
and  Sewer  Department  may  now  or  hereafter  adopt  in  the  paving 
of  any  street  over  which  said  Railway  tracks  are  laid  or  pay  for 
the  cost  of  the  same  if  paved  by  the  Street  and  Sewer  Depart- 
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ment;  and  until  said  streets  are  paved  they  shall  keep  said  tracks 
in  order  as  it  is  now  reqiiired  to  do  in  accordance  with  the  pro- 
visions of  its  charter;  and 

** Provided  further,  that  this  consent  shall  not  be  operative 
until  the  said  Company  by  its  proper  officers  under  its  corporate 
seal  shall  have  executed  a  formal  acceptance  in  writing  of  the 
provisions  of  this  resolution  whereby  they  shall  agree  to  comply 
with  and  be  bound  by  the  terms  and  conditions  thereof. 

''Provided  further,  however,  that  the  lines  and  extensions 
hereby  expressly  authorized  shall  be  constructed    and  operated 
within  two  years  from  the  passage  of  this  Resolution. 
February  1,  1893.  Record  C.  FoUo  268." 

**To  the  Board  of  Directors 

of  the  Street  and  Sewer  Department 
of  the  City  of  Wilmington, 
Gentlemen: — 

On  behalf  of  the  Wilmington  City  Railway  Company  the 
provisions  of  the  resolution  of  your  Board  passed  February  1, 
1893,  are  hereby  accepted,  and  in  accordance  with  the  wish  of 
your  Board  we  hereby  promise  and  agree  to  comply  with  the 
terms  thereof;  and  that  the  said  Company  will  do  all  paving  in  a 
good  and  workmanlike  manner  and  keep  said  tracks  and  pave- 
ment in  good  order  as  now  required  by  its  charter;  and  that  all 
granite  blocks,  rubble  stone  or  other  paving  material  taken  up  and 
not  required  in  the  repaving  of  the  streets  shall  be  the  property  of 
the  City;  and  that  all  necessary  materials  shall  be  on  the  grotmd 
or  within  reach  before  the  streets  are  occupied  or  obstructed;  and 
that  all  work  shall  be  done  speedily  to  the  end  that  the  streets  and 
crossings  will  not  be  long  obstructed  and  that  all  dirt  and  material 
shall  be  removed  at  once  on  completion,  and  on  Union  Street  the 
track  will  be  laid  on  East  side  of  Street  as  verbally  suggested  by 
the  Department. 

Respectfully, 
(seal)  The  Wilmington  City  Railway  Co., 

Attest:     W.  S.  Heger,  by  Preston  Lee, 

Secretary.  President.  * ' 
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S.  D.  Townsend,  Jr.,  City  Solicitor,  contended  (1)  that  the 
plaintiff  could  not  waive  by  resolution  (Exhibit  No.  1)  the 
requirement  in  the  City  Charter  making  it  obligatory  upon  Street 
Railway  Companies  to  pave  the  street  bed  between  their  tracks 
and  for  three  feet  on  each  side  thereof;  and  (2)  that  the  statute  of 
limitations  did  not  apply  in  this  case;  citing  in  support  of  said 
contentions  the  following  authorities,  viz: 

Seymour  vs.  Railroad,  44  Oh.  St.  12;  BuUard  vs.  Bell,  1 
Mason  242;  Outwaier  vs.  Passaic,  51,  N.  J.  L.  345;  People  vs. 
Hulbert,  71  Cal.  72;  Andrew  vs.  Bacon,  38  Fed.  777;  Redwood 
County  vs.  Land  Company,  40  Minn.  512;  Jersey  City  vs.  Sackett, 
44  A^.  y.  L.  429;  Cowenhoven  vs.  Freeholders,  44  N.  J.  L.  232; 
Smith  vs.  Jersey  City,  52  N.  J.  L.  184;  Los  Angeles  vs.  Ballerino, 
99  Cal.  593. 

Argument  of  Walter  H.  Hayes  and  Ward  and  Gray  attorneys 
for  defendant : 

1.  This  is  not  an  action  brought  to  enforce  the  performance 
of  any  duty  imposed  upon  the  defendant  by  law  or  otherwise ; 
therefore  the  question  of  liability  under  the  charter  of  the  comp- 
any does  not  arise  in  this  case;  as  appears  by  the  case  stated  and 
especially  Exhibit  No.  (1);  the  city  made  an  agreement  with  the 
defendant  wherein  the  defendant  agreed  with  the  city  "to  pave 
and  repave  its  tracks  within  the  rails  and  for  a  space  of  two  feet 
on  each  side  thereof  *  ♦  ♦  or  pay  for  the  costs  of  the  same 
if  paved  by  the  Street  and  Sewer  Department;"  under  this 
agreement  the  plaintiflf  paved  Washington  Street  and  rendered  to 
the  defendant  company  a  bill  for  the  cost  of  that  portion  of  said 
pavement  between  the  tracks  and  for  the  space  of  two  feet  on  each 
side  thereof,  which  amount  the  defendant  paid  the  plaintiff. 
This  suit  is  brought  to  recover  the  cost  of  paving  an  additional 
foot  on  each  outside  of  said  tracks,  the  said  paving  having  been 
done  by  the  dty.  The  relation  existing  between  the  plaintiff  and 
the  defendant  as  to  the  amount  claimed  in  this  suit  is  a  contract- 
ual one  and  the  plaintiff  is  governed  by  the  same  rules  of  law  as 
an  individual  would  be  in  a  like  case. 

2.  The  narr  is  in  assumpsit  and  contains  five  cotmts,  all  of 
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which  are  the  common  counts.  It  has  a  bill  of  particulars  at- 
tached, the  amount  claimed  is  $579. 15  with  interest  from  Janu- 
ary 10,  1895.  The  counts  are: — (1)  Goods,  wares  and  merchan- 
dise sold  and  delivered  to  the  defendant  by  the  plaintiff;(2) 
Work  and  labor  done  by  the  defendant  for  the  plaintiff;  (3) 
Money  lent  by  the  plaintiff  to  the  defendant ;  (4)  Money  had  and 
received  by  the  defendant  for  the  use  of  the  plaintiff;  (5)  Money 
due  plaintiff  from  defendant  on  account  stated. 
The  bill  of  particulars  is  as  follows,  viz: 

'Wilmington  City  Railway  Company,  Debtor 
To  The  Mayor  and  Council  of  Wilmington  for  work 
done  through  the  agency  of  the  Board  of  Directors 
of  the  Street  and  Sewer  Department  of  Wilmington, 
Delaware : 

1895,  Jan.  10,  To  1915.94  square  yards  of  ** Metropoli- 
tan Block*'  shale  paviors  pavement  laid  between  and 
three  feet  outside  of  tracks  on  Washington  St.  bet. 
nth  St.,  and  Washington  Bridge  $1.95 $3736.08 

By  cash  for  1618.94  square  yards  of  "Metropolitan 
Block'*  shale  paviors  pavement  laid  bet.  and  2  ft.  out- 
side of  tracks  on  Washington  St.  bet.  11th.  St.  and 
Washington  Bridge $1.95 $3156.93 


Bal.  due  for  1ft.  outside  of  tracks  $  579.15" 

3.  The  pleas  are,  (1)  Non  assumpsit;  (2)  Payment;  (3) 
Release;  (4)  Act  of  limitations. 

4.  Issue  has  been  joined  on  all  these  pleas. 

5.  The  date  fixed  by  the  bill  of  particulars  for  the  per- 
forming the  work  and  for  the  furnishing  of  the  materials  in  ques- 
tion is  the  tenth  day  of  January,  1895.  This  action  was  brought 
to  the  May  Term  1904.  (The  writ  issued  May  19,  1904)  some 
nine  years  after  the  date  mentioned  in  the  bill  of  particulars. 
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6.  The  evidence  offered  by  the  plaintiff  in  support  of  its 
alleged  claim  is  principally  a  book,  which  ptirports  to  contain  the 
items,  in  question,  in  an  accoimt   made  against  the  defendant. 

7.  While  it  is  true  that  the  Charter  of  the  defendant  pro- 
vides, among  other  things,  *'that  the  said  Company  shall  be  re- 
quired to  keep  the  pavement  in  good  repair  within  the  rails  of 
their  tracks,  and  for  the  distance  of  three  feet  on  each  side  there- 
of" Chapter  406,  Vol.  12,  Laws  o  Delaware,  Sec.  9,  page  430,  that 
provision  does  not  govern  the  application  of  the  Act  of  Limita- 
tions to  this  case. 

This  is  an  action  on  the  case  upon  an  implied  assumpsit  arising 
out  of  thedefendant's  alleged  breach  of  a  duty  imposed  by  a  statute, 
and  the  required  performance  of  that  duty  by  the  plaintiff  in  conse- 
quence. This  raised  an  implied  obligation  on  the  part  of  the  defen- 
dant to  reimburse  and  pay  to  the  plaintiff  the  moneys  expended  in 
that  behcUf,  The  action  is  founded  on  this  implied  obligation,  and 
not  on  the  statute,  and  is  an  action  of  assumpsit.  The  fact  that  the 
duty  which  the  defendant  failed  to  perform  was  a  statutory  one,  does 
not  make  the  action  one  upon  the  statute. 

This  action  is  clearly,  in  respect  to  the  limitation,  governed 
by  the  Act  pleaded,  viz.,  Chap.  123,  Revised  Code,  Sec.  6,  page 


Kennebunkport  vs.  Smith,  22  Me.  445;  Cinn.  vs.  Church,  8  O. 
298;  Cinn.  vs.  Evans,  5  O.  St.  594;  Evans  vs.  Erie  Co.,  66  Pa. 
St.  222-228;  Carroll  vs.  Green,  92  U.  S.  509-513;  Met.  Ry.  Co.  vs. 
Dist.  Columbia,  132  U.  S.  1-10-12-13. 

In  this  last  mentioned  case,  which  is  one  almost  similar  to 
the  case  at  bar,  the  provision  in  the  Charter  was  ''that  the  said 
corporation  hereby  created,  shall  be  bound  to  keep  said  tracks, 
and  for  the  space  of  two  feet  beyond  the  outer  rail  thereof,  and 
also  the  space  between  the  tracks,  at  all  times  well  paved  and  in 
good  order,  without  expense  to  the  United  State  or  to  the  City  of 
Washington." 

Dist.  of  Col.  vs.  Woodbury,  136  U.  S.  456;  Boone  Co.  vs. 
Burlington  R.  R.,  139  U.  S.  684-593;  Beatty  vs.  Burnes,  8  Cranch. 
98-108;  McCluny  vs.  Filliman,  3  Pet.  270-  277-278;  Sinking  Fund 
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Com,  vs.  Bikner,  48  Fed,  533;  Shelby  Co,  vs,  Bickford,  102  Tenn. 
305-402;  Harrison  Co.  vs.  Dunn,  84  la.  328;  Burlington  vs,  R.  /?., 
41  la.  134. 

(The  Court  thereupon  rendered  the  following  judgment): 
"And  now,  to  wit,  this  fourth  day  of  December,  A.  D.  1906, 
the  above  case  coming  on  to  be  heard  by  the  Court  here  and  the 
same  having  been  debated  by  counsel  for  the  respective  parties,  at 
the  bar  of  the  Court,  and  the  Court  having  maturely  considered 
the  same,  it  is  considered  ordered  and  adjudged  by  the  Court  here 
that  judgment  be  entered  in  said  cause  for  the  defendant  and 
against  the  plaintiff  for  six  cents  besides  the  costs  in  this  suit 
expended." 


Franklin  Allbndbr,  defendant  below,  appellant,  vs,  Thb 
Mayor  and  Council  of  Wilmington,  plaintiff  below, 
respondent. 

Case  Stated — Obstructing  a  Public  Street — Appeal  from  Muni- 
cipal  Court — Title  to  Street — Adverse  Possession — Statute. 

1.  Under  the  facts  contained  in  a  case  stated,  held  that  the  title  to 
the  bed  of  a  certain  street  in  the  City  of  Wilmington  was  in  the  said  city, 
and  that  the  appellant,  who  was  chafed  with  obstructing  said  street,  had 
not  acquired  title  thereto  by  adverse  possession. 

{Decetnber   5,    1006.) 
LoRB,  C.  J.,  and  Spruancb  and  Botcb,  J.  J.,  sitting. 

Sylvester  D.  Townsend,  Jr.,  City  Solicitor,  for  plaintiff. 

Howell  S.  England  for  defendant. 
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Cotirt  of  General  Sessions,  New  Castle  County,  November 
Term,    1906. 

Appeal  from  the  Municipal  Court  of  the  City  of  Wil- 
mington, under  Section  21,  Charter  of  Wilmington.  The  appel- 
lant was  arrested  and  charged  with  obstructing  a  public  street  of 
said  City.  He  pleaded  not  guilty,  and  claimed  his  right  of  appeal 
under  the  above  named  section  of  the  City  Charter.  The  case 
•was  thereupon  certified  to  the  Court  of  General  Sessions,  without 
a  trial  below,  upon  the  filing  of  the  necessary  affidavit,  in  that 
behalf. 

The  following  statement  of  facts  was  filed : 

And  Now  To  Wit  this  first  day  of  December  A.  D.  1906,  it  is 
hereby  agreed  by  and  between  the  parties  to  the  above  cause, 
through  their  respective  counsel,  that  the  following  facts  and  plot 
be  submitted  to  the  Court  and  jury,  and  that  the  jury  shall  find  a 
verdict  under  the  evidence  so  submitted  under  the  charge  of  the 
Court. 

1.  That  the  said  Franklin  Allender  stands  charged  with  the 
violation  of  an  Ordinance  of  said  City  of  Wilmington  entitled  **  A 
Further  Supplement  to  the  Ordinance  Concerning  Offenses 
against  the  Public  Economy  and  certain  Nuisances,"  passed  at 
City  Hall,  May  18th,  A.  D.  1859,  (Charter,  Laws  and  Ordinances 
of  the  City  of  Wilmington — 1902  edition — page  359),  in  that  the 
said  Franklin  Allender,  with  force  and  arms,  within  the  corporate 
limits  of  the  City  of  Wilmington,  on  the  thirtieth  day  of  Decem- 
ber A.  D.  1905,  did  place  a  certain  thing,  to  wit,  a  board  fence 
between  the  curb-lines  on  Twelfth  Street,  a  public  street  of  the 
City  of  Wilmington  aforesaid,  near  the  intersection  of  said  Twelfth 
Street  with  Bennett  Street,  and  did  not  remove  said  fence  there- 
from before  the  night  time  of  said  thirtieth  day  of  December  A. 
D.  1905. 

2.  That  said  land  upon  which  said  fence  was  so  placed  is 
between  Lombard  Street  and  Brandywine  Creek,  and  is  Norvh  of 
a  line  drawn  as  a  continuation  of  the  Southerly  side  of  Twelfth 
street  from  Lombard  Street  Easterly  to  Brandjrwine  Creek,  and  is 
South  of  a  line  drawn  as  a  continuation  of  the  Northerly  side  of 
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Twelfth  Street  from  said  Lombard  Street  Easterly  to  said 
Brandywine  Creek,  and  is  included  within  that  certain  lot,  piece 
or  parcel  of  land  beginning  at  a  point  formed  by  the  intersection 
of  the  Southerly  line  of  Twelfth  Street  with  the  Westerly  line  of 
Bennett  Street  and  including  everything  between  said  two  lines 
and  the  Brandywine  Creek,  which  said  lands  are  more  fully 
bounded  and  described  in  a  certain  deed  from  Samuel  W.  Mc- 
CauUey  and  John  Augustus  McCaulley,  executors  and  trustees 
under  the  last  will  and  testament  of  William  McCaulley,  deceased, 
to  the  said  Franklin  AUender;  said  deed  bearing  date  the  nine^ 
teenth  day  of  June  A.  D.  1905,  and  recorded  in  the  office  of  the 
Recorder  of  Deeds  in  and  for  New  Castle  County,  in  Deed  Record 
F.,  Vol.  20,  page  420  et  seq.,  which  said  deed  is  made  a  part  of  the 
evidence  in  this  case. 

3.  That  since  said  deed  the  property  therein  mentioned  has 
been  assessed  by  both  the  City  of  Wilmington  and  the  Coimty  of 
New  Castle  and  the  said  Franklin  Allender  has  paid  the  City  and 
Coimty  taxes  assessed  thereon. 

4.  That  in  the  Street  Assessment  Book  of  the  City  of  Wil- 
mington at  page  284  appears  the  following  assessment  for  the 
years  1905  and  1906,  viz.: 

**  McCaulley. 

"  1  lot  E.  S.  Bennett  bed  of  12  St.  to  creek  with  shed  thereon. 

$300." 

5.  That  prior  to  the  year  1887.  the  said  William  McCaulley 
during  his  lifetime,  and  his  executors  and  trustees  after  his  death, 
paid  City  taxes  on  all  lands  of  said  William  McCaulley  East  of 
Kirkwood  Street  and  North  of  Eleventh  Street  to  the  Brandywine 
Creek. 

5a.  That  neither  of  the  parties  hereto  i$  able  to  prove 
whether  or  not  any  taxes  were  assessed  against  the  lands  of 
Franklin  Allender,  East  of  the  Westerly  side  of  Bennett  Street 
and  north  of  the  Southerly  line  of  Twelfth  Street  and  extending 
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to  the  Brandywine  Creek, — ^from  the  year  1887  to  the  year  1901, 
but  it  is  agreed  by  the  parties  hereto  that  no  City  taxes  were 
assessed  against  said  last  described  land  from  the  year  1901  to 
the  year  1905. 

6.  That  the  said  William  McCaulley  in  his  lifetime  by  his 
deed  dated  the  first  day  of  February  A.  D.  1858  and  recorded  in 
the  Recorder's  Office  aforesaid  in  Deed  Record  P.,  Vol.  7,  page 
79  et  seq.  (which  said  record  is  made  a  part  of  the  evidence  in  this 
case)  granted  and  conveyed  unto  The  Mayor  and  Council  of 
Wilmington  the  bed  of  Twelfth  Street  from  the  Westerly  side  of 
Lombard  Street  to  the  Brandywine  Creek. 

7.  That  Lombard  Street  runs  North  and  South  and  that  the 
streets  parallel  therewith  between  Lombard  Street  and  the 
Brandywine  Creek  in  their  order  are  as  follows, — Pine  Street, 
Kirkwood  Street,  Spruce  Street,  Bennett  Street. 

8.  That  said  Twelfth  Street  is  opened  and  in  actual  use  as  a 
public  street  from  Lombard  Street  to  the  Easterly  side  of  Kirk- 
wood Street. 

9.  That  Spruce  Street  and  Bennett  Street  are  opened  and 
in  use  as  public  streets  Northerly  to  Eleventh  Street  and  Twelfth 
Street,  respectively;  and  that  the  lands  botmded  by  Kirkwood 
Street  on  the  West,  Eleventh  Street  on  the  South,  Bennet  Street 
on  the  East  and  Brandywine  Creek  on  the  North  are  used  and 
occupied  as  a  public  Park  of  4he  City  of  Wilmington,  known  as 
"Kirkwood  Park,"  the  said  lands  included  within  said  Park 
haying  been  granted  and  conveyed  to  The  May  or  and  Council  of 
T^nimington  by  the  executors  of  William  McCaulley,  deceased  by 
deed  dated  the  day  of  A.  D. 

10.  That  in  said  last  mentioned  deed  the  bed  of  Twelfth 
Street  from  the  Easterly  side  of  Kirkwood  Street  to  the  Westerly 
side  of  Bennett  Street  was  included  with  out  particular  descrip- 
tion to  that  effect. 

11.  That  the  said  executors  and  trustees  of  William  Mc- 
Caulky,  deceased,  granted  and  conveyed  unto  Linton  Smith  and 
Bmma  C.  Painter,  trading  as  Smith  and  Painter,  all  that  certain 
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lot  of  land  situate  in  the  City  of  Wilmington  aforesaid   and 
bounded  and  described  as  follows  to  wit : 

Beginning,  at  the  intersection  of  the  Northerly  sid^  of 
Eleventh  Street  with  the  Easterly  side  of  Bennett  Street;  thence 
with  the  Easterly  side  of  Bennett  Street  Northerly  Three  Hundred 
feet,  ten  and  one-half  inches  more  or  less  to  the  Southerly  side  of 
Twelfth  Street,  Easterly  Seventy-three  feet,  seven  and  three- 
eighths  inches  more  or  less  to  the  middle  distance  between 
Bennett  and  Church  Streets;  thence  Northerly  parallel  with  the 
Easterly  side  of  Bennett  Street  feet  more  or 

less  to  low  water  mark  in  the  Brandy  wine  Creek  or  River;  thence 
with  said  Creek  or  River  in  a  South  Easterly  direction 

feet  more  or  less  to  the  line  of  the  Westerly  side  of 
Church  Street  (extended)  and  thence  with  the  said  Westerly 
side  of  Church  Street,  Three  Hundred  and  Twenty-three  feet, 
four  and  one  half  inches,  more  or  less  to  the  Northerly  side  of 
Eleventh  Street,  and  thence  therewith  Westerly,  One  Hundred 
and  Forty-seven  feet,  two  and  three-quarter  inches  more  or  less, 
to  the  place  of  Beginning.  As  will  appear  by  reference  to  deed 
dated  May  16th,  A.  D.,  1887,  and  recorded  in  the  Recorder's 
Office  aforesaid,  in  Deed  Record  Y,  Vol.  13,  page  129  et  seq.,  said 
record  being  a  part  of  the  evidence  in  this  case. 

12.  That  the  land  mentioned  and  described  in  said  deed  to 
said  Smith  and  Painter  is  bounded  on  the  north  by  the  southerly 
line  of  the  land  mentioned  and  described  in  said  deed  to  said 
Franklin  Allender. 

13.  That  the  said  Franklin  Allender  and  the  grantors  imder 
whom  he  claims  title,  have  used  and  occupied  said  land  upon 
which  said  board  fence  was  erected  as  aforesaid  without  inter- 
ference or  objection  on  part  of  The  Mayor  and  Council  of  Wil- 
mington for  more  than  twenty  years  prior  to  the  said  thirtieth 
day  of  December  A.  D.  1905. 

14.  That  the  above  statement  of  facts  is  submitted  in  lieu 
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of  the  evidence  which  the  parties  hereto  would  prove  by  wit- 
nesses under  oath  and  by  exhibits  duly  proven. 

S.  D.  TowNSEND,  Jr., 

City  Solicitor. 
Howell  S.  England, 

Attorney  for  defendant, 

Sylvester  D.  Townsend,  Jr,,  City  Solicitor: — There  can  be  no 
rightful  pennanent  possession  of  a  public  highway  for  private 
purposes;  and  although  a  right  to  nmintain  a  private  nuisance 
may  in  some  cases  be  acquired  by  prescription,  no  length  of  time 
will  render  a  public  nuisance  such  as  the  obstruction  of  a  highway, 
kgal,  or  give  the  person  guilty  of  nmintaining  it  any  right  to 
continue  it  to  the  detriment  of  the  public. 

Atlantic  City  vs.  Snee,  8  Mun.  C.  C.  471;  52  Atl.  372; 
Augusta  vs,  Tyner  (lU.),  64  N.  E.  378;  8  Mun.  C.  C.  804;  NorreU 
vs.  Railroad  (Ga.),  42  S.  E.  466;  8  Mun.  C.  C.  801;  Ralston  vs. 
Weston  {yV.  Va.),  1  Mun.  C.  C.  748;  Dill.  Mun.  Corp.  par.  675; 
EUiott  an  Roads  and  Streets,  page  490;  Sullivan  vs.  Tichener,  (lU.) 
2  Mun.  C.  C.  712;  Ashland  vs.  Railway  (Wis.),  4  Mun.  C.  C.  288; 
Chafee  vs.  Aiken  (S.  C. )  ,4  Mun.  C.  C.  370;  Richardson  vs.  Davis 
(Md.),  4  Mun.  C.  C.  557;  Lakeview  vs.  Ubahn,  120  /«.  103; 
Reilly  vs.  Racine,  61  Wis.  529;  Shea  vs.  OUurmva,  67  la.  41; 
De  Kalb  vs.  Luney,  193  III.  289;  Angell  on  Adverse  Enjoyment 
62-76;  1  Chitty's  Prac.,  746-759;  State  vs.  Trask,  8  Vt.  356;  New 
Orleans  vs.  U.  S.,  10  Peters  662;  Alton  vs.  Transportation  Co., 
12  /«.  59;  Shirk  vs.  Chicago,  195  III.  312;  Lee  vs.  Mound  Station, 
118  lU.  316;  Reed  vs.  Birmingham,  (Ala.)  33  A.  &  E.  C.  C.  469; 
In  re  Gay  Street,  (Coatsville,  Pa.)  6  Pa.  Co.  Ct.  Rep.  187. 

Howell  S.  England,  for  defendant: — Twenty  years  continuous, 
uninterrupted  and  peaceable  possession  of  real  estate  will  give 
title  to  the  same  in  the  State  of  Delaware. 

Rev.  Code  1893  pp.  887  and  30;  Doe  d.  Bright  vs.  Stephens, 
1  Houst.  31  (34);  Doe  d.  Pepper  vs.  Pepper,  2  Marv.  221  (224); 
Pennington  vs.  Lewis,  4  Penn.  447  (449);  Truster's  executor  et.  al. 
vs.  McGaugh,  5  Penn.  258. 
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While  the  running  of  the  statute  of  limitations  against  a 
municipality  never  seems  to  have  arisen  before  in  this  State, 
nevertheless  it  has  been  decided  in  at  least  two  cases  that  the 
statute  will  run  against  the  State  itself. 

Walls'  Lessee  vs,  M-Gee,  4  Harr.,  109;  Tubbs  vs.  Lynch, 
4  Hart.  521  (523). 

After  hearing  and  considering  the  arguments  by  the  re- 
spective counsel,  the  Court  held  that  the  title  to  said  street  bed 
was  in  the  City  of  Wilmington,  and  instructed  the  jury  to  find 
the  defendant  guilty. 

Verdict,  guilty. 


LiLBURNB  Chandler,  p.  b.  a.,  vs.  Laura  M.  Woodworo  and 
Elizabeth  K.  Holland,  executrices  of  James  Dilworth, 
deceased,  d.  b.  r. 

Appeal — Attomey-at-Law — Professional  Services — Book  of  Origi- 
nal  Entries — Oath  of  Plaintiff — Evidence — Transaction 
with  the  Deceased — Statute. 

Under  the  law  of  this  State  a  book  of  original  entries  showing  an 
account  against  a  deceased  person  for  professional  services  rendered  by  the 
plaintiff  as  attomev  for  the  deceased  in  his  lifetime,  is  not  admissible 
upon  the  oath  of  tne  plaintiff,  who  is  incompetent  to  testify  as  to  ''any 
transaction  with  or  statement  by  the  testator." 

(December   3,    1907.) 
Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting, 
Thomas  Davis  for  plaintiff. 
George  L,  Townsend,  Jr.,  for  defendant. 
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Superior  Cotirt,  New  Castle  County,  November  Term,  1907. 

Appeal  from  judgment  of  a  Justice  of  the  Peace  (No.  85, 
September  Term,  1907.)  This  was  an  action  of  assumpsit  to 
recover  seventy-five  dollars  for  professional  services  rendered  by 
plaintiff  as  attorney  for  James  Dil worth  in  his  lifetime.  A  bill 
of  particulars  was  filed.  Defendants,  at  the  trial,  admitted  the 
death  of  James  Dilworth  and  the  granting  of  letters  testamentary 
upon  his  estate  to  the  parties  named  in  the  action  as  defendants. 
Also  that  the  plaintiff  was,  at  the  time  of  rendering  the  services 
alleged,  and  still  is,  an  attorney  duly  admitted  and  licensed  to 
practice  in  the  courts  of  Delaware. 

The  plaintiff  produced  his  book  of  original  entries  showing 
his  account  against  James  Dilworth,  deceased,  upon  which  his 
action  was  based.  The  account  was  offered  in  evidence,  but  was 
objected  to  by  counsel  for  defendants  as  inadmissible,  it  being  a 
transaction  with  the  deceased. 


BoYCE,  J.,  delivering  the  opinion  of  the  Court: 

By  Section  11,  Chapter  107,  Rev,  Code  (1893)  page  799,  it  is 
provided  that  "a  book  of  original  entries,  regularly  and  fairly 
kept,  shall,  together  with  the  oath,  or  affirmation,  of  the  plaintiff, 
be  admitted  in  evidence  to  charge  the  defendant  with  the  sums 
therein  contained  for  goods  sold  and  delivered,  and  other  matters 
properly  chargeable  in  an  account."  This  action  is  against  the 
executors  of  a  deceased  person  against  whom  the  alleged  book 
entries  were  made.  By  Section  1,  Chapter  537,  Volume  16, 
Laws  of  Delaware,  Chapter  107,  Rev,  Code  (1893)  page  798.  it  is 
provided  "that  in  actions  or  proceedings  by  or  against,  executors, 
administrators  or  guardians  in  which  judgment  or  decree  may 
be  rendered  for  or  against  them,  neither  party  shall  be  allowed  to 
testify  against  the  other  as  to  any  transaction  with  or  statement 
by  the  testator,  intestate  or  ward  unless  called  to  testify  thereto 
by  the  opposite  party."    We  do  not  think  the  plaintiff  is  compe- 
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tent  to  testify  "as  to  any  transaction  with  or  statement  by  the 
testator,"  in  this  action.     We  sustain  the  objection. 

At  the  close  of  the  case,  Boycb,  J.,  in  his  charge,  reviewed 
the  facts  in  the  case  and  the  contentions  of  counsel,  and  sub- 
mitted the  case  to  the  jury. 

Verdict   for  defendants. 


Patrick  Dougherty  and  Jambs  Doughbrtt,  executors  tmder 
the  last  Will  and  Testament  of  Robbrt  Roddbn,  deceased, 
vs.  Charlbs  Carbbrry. 

Case  Stated — Assumpsit — Will;  Construction  of— Fee  Simple — 

Real  Estate, 

A  case  stated  having  been  filed  in  an  action  of  assumpsit,  held,  tmder 
the  facts  therein  set  forth,  that  a  fee  simple  title  to  the  lands  sold  to  the 
defendant  was  vested  in  the  testator  at  the  time  of  his  death. 

(December   13,    1907.) 
Lore,  C.  J.,  and  Spruancb  and  Boycb,  J.  J.,  sitting. 

S.  S.  Adams y  Jr.,  for  plaintiffs. 

John  Lynn  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1907. 

Assumpsit  (Amicable  Action  on  a  Case  Stated)  No.  Ill, 
November  Term,  1907. 

The  case  stated  omitting  the  caption,  was  in  the  following 
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form,  to  wit:  this  fourteenth  day  of  November,  A.  D.  1907,  it  ia 
hereby  agreed  by  and  between  the  plaintiffs  and  the  defendant  in 
the  above  stated  case,  by  and  through  their  respective  counsel, 
that  the  following  case  stated  be  submitted  for  the  opinion  of 
the  Court  in  the  nattire  of  a  special  verdict,  and  that  said  cause 
shall  be  argued  at  the  November  Term  of  said  Court,  A.  D.  1907. 

The  facts  agreed  upon  by  and  between  said  plaintiffs  and 
said  defendant  by  and  through  their  respective  counsel  are  as 
follows. 

First.  That  Thomas  Milligan  and  wife  by  Indenture  bearing 
date  the  twenty-first  day  of  June,  A.  D.  1865,  and  recorded  in  the 
office  for  the  recording  of  deeds,  etc.,  at  Wilmington,  in  and  for 
New  Castle  County  aforesaid,  in  Deed  Record  B,  Vol.  8,  Page 
387,  granted  and  conveyed  unto  James  Alcorn,  all  that  certain 
lot  or  piece  of  land  situate  in  the  City  of  Wilmington  aforesaid 
bounded  and  described  as  follows:  Beginning  at  the  intersection 
of  the  Westerly  side  of  Spruce  Street  and  the  Northerly  side  of 
Eighth  Street ;  thence  with  said  side  of  Spruce  Street  Northerly 
Eighteen  feet  to  a  stake  in  Michael  McCloskey's  line;  thence  with 
said  McCloskey*s  line  Westerly  parallel  with  Eighth  Street 
Eighty  feet  to  a  stake;  thence  Southerly  parallel  with  Spruce 
Street  Eighteen  feet  to  the  said  side  of  Eighth  Street,  and  thence 
therewith  Easterly  Eighty  feet  to  the  place  of  Beginning. 

Second.  That  James  Alcorn  and  wife  by  Indenture  bearing 
date  the  thirteenth  day  of  December,  A.  D.  1867,  and  recorded  in 
the  office  aforesaid  in  Deed  Record  O,  Vol.  8,  Page  450,  granted 
and  conveyed  unto  Robert  R.  Porter,  all  that  certain  lot  or  piece 
of  land  situate  in  the  City  of  Wilmington  aforesaid,  bounded  and 
described  as  follows: 

Beginning  at  the  intersection  of  the  Westerly  side  of  Spruce 
Street  and  the  Southerly  side  of  Eighth  Street;  thence  with  said 
side  of  Spruce  Street  Northerly  Eighteen  feet  to  a  stake  in 
Michael  McCloskey's  line;  thence  with  said  McCloskey's  line 
Westerly  parallel  with  Eighth  Street  Eighty  feet  to  a  stake; 
thence  Southerly  parallel  with  Spruce  Street  Eighteen  feet  to  the 
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said  Southerly  side  of  Eighth  Street,  and  thence  therewith 
Easterly  Eighty  feet  to  the  place  of  Beginning. 

Third.  That  Michael  McCloskey  and  wife  by  deed  dated  the 
ninth  day  of  December,  A.  D.  1867,  and  recorded  in  the  office 
aforesaid,  in  Deed  Record  O,  Vol.  8,  Page  325,  granted  and 
conveyed  unto  Robert  R.  Porter,  all  that  certain  lot  or  piece  of 
land  situate  in  the  City  of  Wilmington  aforesaid,  bounded  and 
described  as  follows:  Beginning  on  the  Westerly  side  of  Spruce 
Street  between  Eighth  and  Taylor  Streets,  at  the  distance  of 
Eighteen  feet  from  the  Northerly  side  of  Street 

at  Thomas  Milligan's  line;  thence  with  said  Milligan*s  line 
Westerly  parallel  with  Eighth  Street  Eighty  feet  to  a  stake; 
thence  Northerly  parallel  with  Spruce  Street  Thirty-Six  feet  to  a 
new  line;  thence  Easterly  parallel  with  Eighth  Street  Eighty  feet 
to  the  said  side  of  Spruce  Street;  thence  therewith  Southerly 
Thirty-Six  feet  to  the  place  of  Beginning. 

Fourth,  That  William  H.  McCaulley,  Surviving  executor 
of  Samuel  McCaulley,  by  two  separate  Indentures  bearing  date 
the  eighteenth  day  of  February,  A.  D.  1864,  and  recorded  in  the 
office  aforesaid,  (the  first  next  mentioned)  in  Deed  Record  V. 
Vol.  7,  Page  258,  and  (the  other)  in  Deed  Record  W,  Vol.  7, 
Page  236,  granted  and  conveyed  unto  Robert  R.  Porter,  all  those 
two  certain  lots  or  pieces  of  land  situate  in  the  City  of  Wilmington 
aforesaid,  bounded  and  described  as  follows :  Beginning  at  the 
Westerly  side  of  Spruce  Street  between  Eighth  and  Taylor  Streets 
at  the  distance  of  Fifty-Four  feet  from  the  Northerly  side  of 
Eighth  Street;  at  Michael  McCloskey 's  line;  thence  with  said  side 
of  Spruce  Street  Northerly  Seventy-Eight  feet,  one  and  one  half 
inches  to  land  sold  to  Samuel  McCaulley;  thence  Westerly  with 
said  McCaulley 's  line  parallel  with  Eighth  Street,  One  Hundred 
and  Forty-Five  feet,  five  and  one  quarter  inches  to  the  Easterly 
side  of  Kirkwood  Street ;  thence  Southerly  with  said  side  of  Kirk- 
wood  Street,  One  Hundred  and  Five  feet,  one  and  one  half 
inches  to  another  line  of  said  Samuel  McCaulley ;  thence  with  said 
McCauUey's  line  Easterly  parallel  with  Eighth  Street,  Sixty-Five 
feet,  five  and  one  quarter  inches  to  said  McCloskey 's  land;  thence 
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with  his  land  Northerly  parallel  with  Spruce  Street,  Twenty- 
Seven  feet  to  a  comer  of  said  McCatdley's  land;  thence  with  his 
land  Easterly  parallel  to  Eighth  Street,  Eighty  feet  to  said  side  of 
Spruce  Street  and  place  of  Beginning;  and  the  other  Beginning 
at  the  intersection  of  the  Northerly  side  of  Eighth  Street  with  the 
Easterly  side  of  Kirkwood  Street ;  thence  with  said  side  of  Eighth 
Street  Easterly  Sixty-Five  feet,  five  and  one  quarter  inches  to  a 
stake  in  Thomas  Milligan's  line;  thence  Northerly  parallel  with 
Kirkwood  Street,  Twenty-Seven  feet  to  Robert  R.  Porter's  line; 
thence  therewith  Westerly  parallel  with  Eighth  Street  Sixty- 
Five  feet  five  and  ona  quarter  inches  to  the  said  side  of  Kirkwood 
Street,  and  thence  therewith  Southerly,  Twenty-Seven  feet  to  the 
place  of  Beginning. 

Fifth.  That  Robert  R.  Porter  and  wife  by  deed  dated  the 
eighth  day  of  November,  A.  D.  1872,  and  recorded  in  the  office 
aforesaid,  in  Deed  Record  T,  Vol.  9,  Page  215,  granted  and 
conveyed  to  Charles  McCloskey  and  William  McMenamin,  all 
that  certain  lot  or  piece  of  land  situate  in  the  City  of  Wilmington 
aforesaid,  botmded  and  described  as  follows: — Beginning  at  the 
comer  formed  by  the  Easterly  side  of  Kirkwood  Street  wth  the 
Northerly  side  of  Eighth  Street ;  thence  along  said  side  of  Kirk- 
wood Street,  Northerly  Seventy-Eight  feet  to  the  southerly  side 
of  an  alley  four  feet  wide  leading  into  Spruce  Street ;  thence  along 
said  side  of  said  alley  Easterly  parallel  with  Eighth  Street,  One 
Hundred  and  twenty  eight  feet,  five  and  one  half  inches  to  a  line 
of  land  of  the  late  Samuel  Cook;  thence  with  said  Cook's  line 
Southerly  parallel  with  Spruce  and  Kirkwood  Streets  Seventy- 
Eight  feet  to  the  said  Northerly  side  of  Eighth  Street,  and 
thence  thereby  Westerly  One  Hundred  and  twenty-eight  feet, 
five  and  one  quarter  inches  to  the  place  of  Beginning. 

Sixth.  That  Charles  McCloskey  and  William  McMenamin  and 
wife  by  Indenture  bearing  date  the  twenty-fifth  day  of  March 
A.  D.  1873,  and  recorded  in  the  office  aforesaid,  in  Deed  Record 
L,  Vol.  11,  Page  43,  granted  and  conveyed  unto  Daniel  Rodden, 
all  that  certain  lot  or  piece  of  land  situate  in  the  City  of  Wil- 
mington, aforesaid,  bounded  and  described  as  follows :   Beginning 
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on  the  Northerly  side  of  Eighth  Street  between  Pine  and  Spruce 
Streets  at  a  comer  of  a  four  feet  wide  alley  running  from  Eighth 
to  Taylor  Streets  and  at  the  distance  of  Seventy-Two  feet,  five 
and  one  quarter  inches  from  the  Easterly  side  of  Kirkwood 
Street ;  thence  Easterly  along  said  Northerly  side  of  Eighth  Street 
Fourteen  feet  to  a  comer;  thence  Northerly  through  the  middle  of 
the  division  wall  of  the  adjoining  house  on  the  east  parallel  with 
Spruce  Street  Seventy-Eight  feet  to  the  Southerly  side  of  a  four 
feet  wide  alley  connecting  with  the  first  mentioned  alley  and  run- 
ning into  Spruce  Street ;  thence  Westerly  along  said  side  of  said 
alley  parallel  with  Eighth  Street,  Fourteen  feet  to  the  easterly  side 
of  the  first  mentioned  four  feet  wide  alley,  and  thence  along  the 
same  Southerly  parallel  with  Spruce  and  Kirkwood  Streets, 
Seventy-Eight  feet  to  the  place  of  Beginning. 

Seventh,  That  Daniel  Rodden  by  Indenture  bearing  date 
the  fourth  day  of  March,  A.  D.  1874,  and  recorded  in  the  office 
aforesaid,  granted  and  conveyed  the  last  mentioned  and  described 
land  and  premises  to  James  Rodden.  For  record  of  said  deed, 
see  Deed  Record  D,  Vol.  10,  Page  411. 

Eighth,  That  the  said  James  Rodden  by  deed  bearing  date 
the  twenty-first  day  of  October,  A.  D.  1900,  and  recorded  in  the 
office  aforesaid  in  Deed  Record  L,  Vol.  18,  Page  41,  granted  and 
conveyed  the  last  mentioned  and  described  land  and  premises 
unto  Robert  Rodden  in  fee. 

Ninth.  That  the  said  Robert  Rodden  departed  this  life  on  or 
about  the  day  of  January,  A.  D.  1906,  after 

having  made  and  published  his  last  Will  and  Testament  in  writ- 
ing, which  after  his  death  was  duly  proved  and  allowed  and  is  of 
record  in  the  office  of  the  Register  of  Wills  in  and  for  New  Castle 
County  in  Will  Record  Vol.  Page 

Tenth.  That  the  said  Robert  Rodden  by  his  said  Will 
appointed  James  Dougherty  and  Patrick  Dougherty  the  execu- 
tors thereof,  who  have  duly  qualified  as  such  executors, 

Eleventh.  That  the  said  Robert  Rodden  by  his  said  Will 
authorized  his  said  executors  to  sell  the  said  real  estate,  and 
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grant  and  convey  the  same  to  the  purchaser  in  fee  simple,  freed 
and  discharged  from  any  and  all  trusts. 

Twelfth.  That  the  title  to  the  said  land  and  premises  is  now 
in  the  name  of  Robert  Rodden. 

Thirteenth.  That  on  the  twenty-sixth  day  of  January,  A.  D. 
1907,  that  the  said  defendant  purchased  from  the  said  plaintiffs 
the  last  mentioned  land  and  premises  for  the  sum  of  fifteen  hun- 
dred dollars,  taking  a  receipt  in  writing  from  the  said  plaintiffs 
for  part  payment  of  the  purchase  money ,  the  following  being  an 
exact  copy  of  said  writing: 

**WiLMiNGTON,  Del.,  Jan.  26,  1907, 
Received  of  Charles  Carberry  the  sum  of  twenty-five  dollars, 
being  part  payment  of  the  purchase  money  of  fifteen  hundred 
doUars  for  the  land  and  premises  situate  on  the  Northerly  side  of 
Eighth  Street  between  Kirkwood  and  Spruce  Streets,  having  a 
frcmt  of  fourteen  feet  on  Eighth  Street,  and  running  that  width  in 
a  Northerly  direction,  Seventy-eight  feet  to  a  four  feet  wide  alley, 
the  balance  of  the  purchase  money  being  the  sum  of  fourteen 
hundred  and  seventy-five  dollars  to  be  paid  when  a  deed  in  fee 
simple  for  the  said  property  clear  of  all  liens  has  been  executed 
and  delivered. 

Patrick  Dougherty, 

James  Dougherty, 

Executors.'' 

Fourteenth.  That  on  the  said  lot  or  piece  of  land  conveyed 
by  the  said  Charles  McCloskey  and  William  McMenamin  to  James 
Rodden,  there  has  been  erected  a  three  story  brick  dwelling  house, 
part  of  the  said  dwelling  house  covering  a  piece  of  land  fourteen 
feet  on  Eighth  Street,  and  running  that  width  in  a  Northerly 
direction  eighteen  feet;  the  said  piece  of  land  (14x18  feet), 
being  a  part  of  the  land  conveyed  by  James  Alcorn  to  Robert  R. 
Porter,  and  which  was  bounded  and  described  as  Beginning  at 
the  comer  formed  by  the  intersection  of  the  westerly  side  of 
Spruce  Street  and  the  southerly  side  of  Eighth  Street,  whereas  it 
should  have  been  bounded  and  described  as  Beginning  at  the 
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comer  formed  by  the  intersection  of  the  westerly  side  of  Spruce 
Street  and  the  Northerly  side  of  Eighth  Street. 

Fifteenth.  That  on  the  eighth  day  of  May,  A.  D.  1907,  the 
said  plaintiffs  signed  and  sealed  a  deed  conveying  the  last  men- 
tioned and  described  land  and  premises  to  the  said  defendant  in 
fee,  and  the  said  plaintiffs  duly  acknowledged  the  execution  of 
said  deed  in  the  manner  required  by  the  Laws  of  the  State  of 
Delaware;  that  on  the  ninth  day  of  May,  A.  D.  1907,  the  said 
plaintiffs  tendered  the  said  deed  to  said  defendant  and  demanded 
of  the  said  defendant  that  he  pay  them  the  said  plaintiffs,  the 
balance  of  said  purchase  money,  to  wit,  the  sum  of  fourteen 
hundred  and  seventy-five  dollars. 

Sixteenth.  That  upon  the  tender  of  the  above  mentioned 
deed  by  the  said  plaintiffs  to  the  said  defendant,  the  said  defen- 
dant refused  and  declined  to  accept  and  receive  the  same,  and 
further  refused  and  declined  to  pay  to  the  said  plaintiffs  the  said 
balance  of  the  said  purchase  money,  being  the  simi  of  fourteen 
himdred  and  seventy-five  dollars.  The  said  defendant  stated 
then  and  there  to  the  said  plaintiffs  that  he  refused  and  declined 
to  accept  the  said  deed  and  pay  the  balance  of  the  pturchase 
money,  because  in  the  deed  of  James  Alcorn  and  wife  conveying 
to  Robert  R.  Porter,  the  land  at  the  comer  of  Spruce  and  Eighth 
Streets,  a  part  of  which  is  included  in  the  land  sold  to  said  defen- 
dant, is  described  as  beginning  at  the  intersection  of  the  West- 
erly side  of  Spmce  Street  and  the  Southerly  side  of  Eighth 
Street,  when  it  should  be  described  as  beginning  at  the  intersec- 
tion of  the  Westerly  side  of  Spruce  Street  and  the  Northerly  side 
of  Eighth  Street,  and  that  the  said  Robert  Rodden  at  the  time  of 
his  death  did  not  have  a  good,  fee  simple  title  to  all  the  said  land 
and  premises,  and  that  the  parties  plaintiff  hereto,  being  his 
executors,  cannot  give  a  deed  conveying  a  fee  simple  title  to  the 
said  defendant. 

Seventeenth.  That  there  are  no  incumbrances  or  liens 
whatever  of  record  against  the  said  land  and  premises,  last 
mentioned  and  described,  and  sold  to  the  said  defendant. 


Digitized  by  VjOOQIC 


DOUGHERTY  vs.  CARBERRY. 63 

DBCI8ION. 

If  irom  the  above  statement  of  facts,  the  Court  shall  be  of 
the  opinion  that  there  was  vested  in  the  said  Robert  Rodden  at 
the  time  of  his  death  a  fee  simple  title  to  the  whole  of  said  lot  of 
land  sold  to  the  said  defendant,  then  judgment  to  be  entered 
for  the  plainti£Es  for  the  sum  of  fourteen  htmdred  and  seventy- 
five  dollars.  Otherwise  that  judgment  shall  be  entered  for  the 
defendant  for  costs. 


The  Court  made  the  following  order: 

This  cause  having  been  argued  and  considered  by  the 
Court,  the  Court  is  of  the  opinion  that  there  was  vested 
in  the  said  Robert  Rodden  at  the  time  of  his  death  a  fee 
simple  title  to  the  whole  of  the  said  lot  of  land  sold  to  the  said 
defendant.  It  is  ordered  and  adjudged  that  judgment  be  entered 
for  the  plaintiffs  for  the  sum  of  fourteen  hundred  and  seventy-five 
dollars  with  costs. 

Cbas.  B.  Lore, 

Chief  Justice. 
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Andrbw  Lbnkbwicz,  Administrator  of  Waclaw  Lenkewicz, 
deceased,  vs.  The  Wilmington  City  Railway  Company,  a 
corporation  of  the  State  of  Delaware. 

Personal  Injuries — Passenger — Railway  Company — Negligence — 

Due     Care — Proximate  Cause — Evidence;     Negative  or 

Positive, 

1.  Negligence  has  been  termed  the  want  of  ordinary  care  that  is, 
the  want  of  such  care  as  a  reasonably  prudent  and  careful  man  would 
exercise  under  similar  circumstances.  It  has  been  termed  the  failure  to 
observe,  for  the  protection  of  the  interests  of  another,  that  degree  of  care, 
prudence  and  vigilance  which  the  circumstances  justly  demand,  whereby 
such  other  person  suffers  injury. 

2.  There  is  no  presumption  of  negligence,  either  on  the  part  of  the 
plaintiff  or  on  the  part  of  the  defendant,  from  the  mere  fact  that  the  plain- 
tiff was  injured  by  being  struck  by  a  car  of  the  defendant  company. 

3.  If  the  negligence  of  the  deceased  was  the  proximate  cause  of  his 
death  or  contributed  thereto,  his  administrator  cannot  recover.  And 
where  there  has  been  mutual  negligence  and  the  negligence  of  each  was 
operative  at  the  time  of  the  accident,  no  action  whatever  can  be  sustained. 

4.  The  defendant,  when  he  relies  upon  contributory  negligence  on 
the  part  of  the  plaintiff,  to  escape  liabihty,  must  satisfy  the  jury  by  a  pre- 
ponderance of  the  evidence  that  contributory  negligence  on  the  part  of  the 
plaintiff  was  the  proximate  cause  of  the  injury  complained  of. 

5.  If  the  motorman  saw,  or,  by  the  exercise  of  due  care  in  looking  out 
ahead,  could  have  seen  the  deceased  in  time  to  have  stopped  the  car  and 
thus  have  prevented  the  accident,  the  defendant  would  be  liable.  But  if 
the  deceased  suddenly  approached  along  side  of,  against,  or  in  front  of  the 
car  and  was  struck,  laioclced  down  and  run  over  by  the  car,  without  any 
improper  act  or  omission  on  the  part  of  the  motorman,  and  the  latter 
applied  the  brakes  of  his  car  and  did  all  he  could  to  prevent  the  injury 
complained  of,  the  plaintiff  cannot  recover. 

6.  If  the  deceased  moved  from  a  position  of  safety  to  a  position  of 
danger,  near  or  upon  the  track  of  the  railway  on  which  the  car  was  run- 
ning, so  suddenly  as  to  make  it  impossible  for  the  motorman  to  stop  the 
car  before  the  collision,  the  defendant  cannot  be  held  liable. 

7.  Direct  or  positive  evidence  of  a  fact  is  entitled  to  greater  weight 
than  evidence  of  a  merely  negative  character. 


(March  13,  1908.) 
Judges  Spruance  and  Boyce  sitting.- 
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Philip  Q,  Churchman  and  Philip  L,  Garrett  for  plaintiff. 

Walter  H.  Hayes  and  Andrew  C,  Gray  for  defendant. 

Superior  Cotirt,   New  Castle  County,  March  Term,   1908". 

Action  on  the  Case  (No.  58,  September  Term,  1906)  by 
the  father  and  administrator  of  Waclaw  Lenkewicz,  deceased, 
to  recover  damages  for  the  death  of  his  said  son,  alleged  to 
have  been  occasioned  through  the  negligence  of  the  defendant 
company;  it  being  conceded  that  the  defendant  company  had 
double  tracks  on  Maryland  Avenue,  in  the  City  of  Wilmington, 
to,  and  a  short  distance  beyond  Stroud  Street ;  that  the  cars  of  the 
defendant  company  pass  each  other  on  the  Avenue  going  in 
opposite  directions;  also  that  Waclaw  Lenkewicz  was  a  passenger 
on  an  out-bound  car  of  the  defendant  company,  and  that  he  got 
off  the  car  near  Stroud  Street,  and  passing  in  the  rear  of  the  car  he 
attempted  to  cross  the  in-bound  track  of  the  company,  whereon 
another  car  of  the  defendant  company  was  approaching  in  the 
opposite  direction,  when  he  was  struck  thereby,  thrown  and. 
violently  hurled  upon  the  street  and  beneath  the  in-bound  car,, 
whereby  he  received  such  injuries  that  he  died  the  same  day. 

BoYCE,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — Andrew  Lenkewicz,  the  father 
and  administrator  of  Waclaw  Lenkewicz,  deceased,  seeks,  by  this 
action,  to  recover  from  the  Wilmington  City  Railway  Company 
damages  for  the  death  of  his  son,  which  he  alleges  was  occasioned 
by  the  negligence  of  the  defendant  company,  on  the  fifth  day  of 
June,  A.  D.  1906,  in  operating  one  of  its  electric  cars  on  Maryland 
Avenue  near  Stroud  Street,  in  this  City. 

The  declaration  filed  by  the  plaintiff  contains  nine  counts. 
By  these  counts  it  is  charged  in  substance  that  the  defendant 
company  negligently  and  carelessly  ran  one  of  its  cars  (1)  at  an 
improper,  high,  dangerous  and  unlawful  rate  of  speed;  (2)  without 
giving  any  warning  by  gong,  bell,  or  otherwise;  (3)  without  due 
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and  proper  care  in  the  use,  management  and  control  of  the  car 
so  as  to  avoid  running  into  the  deceased  while  attempting  to 
cross  the  in-bound  track  of  the  defendant  company  on  Maryland 
Avenue. 

It  is  conceded  that  the  defendant  company  has  double  tracks 
on  said  Maryland  Avenue  to  and  a  short  distance  beyond  Stroud 
Street;  and  that  the  cars  of  the  defendant  company  pass  each 
other  on  the  the  Avenue  going  in  opposite  directions.  It  is  also 
conceded  that  Waclaw  Lenkewicz  was  a  passenger  on  an  out- 
bound car  of  the  defendant  company,  and  that  he  got  oflE  the  car 
near  Stroud  Street,  and  passing  in  the  rear  of  the  car  he  attempted 
to  cross  the  in-bound  track  of  the  company,  whereon  another  car 
of  the  defendant  company  was  approaching  in  the  opposite 
direction,  when  he  was  thrown  and  violently  hurled  upon  the 
street  and  beneath  the  in-bound  car,  whereby  he  received  such 
injuries  that  he  died  the  same  day. 

The  defendant  denies  that  either  it,  or  its  servants  in  charge 
of  the  car  were  guilty  of  any  negligence  or  wrong-doing  from 
which  the  injuries  complained  of  were  inflicted,  but  on  the 
contrary,  insists  that  its  servants  were,  at  the  time  of  the  acci- 
dent, in  the  exercise  of  reasonable  and  proper  care,  and  that  the 
accident  was  occasioned  solely  by  the  negligence  of  the  deceased. 
And  it  is  further  contended  that  immediately  before  and  at  the 
time  of  the  accident,  the  motorman  in  charge  of  the  car  neither 
knew  nor  by  the  exercise  of  reasonable  care  might  have  known 
of  the  presence  or  perilous  position  of  the  deceased. 

It  is  admitted  that  at  the  time  of  the  accident,  the  defendant 
company  operated  a  line  of  electric  railway  along  Maryland 
Avenue  in  this  City  at  the  point  where  said  accident  occurred, 
and  that  it  was  duly  authorized  so  to  do;  and  that  letters  of 
administration  were,  subsequently  to  the  death  of  the  plaintifE's 
intestate  and  prior  to  the  bringing  of  this  action,  duly  granted  to 
Andrew  Lenkewicz,  the  plaintiff  in  this  case. 

We  have  been  asked  to  give  you  binding  instructions  to 
find  for  the  defendant.  This  we  decline  to  do.  We  submit  to 
you  the  question  whether  your  verdict  should  be  for  the  plaintiff 
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or  the  defendant,  after  a  careful  consideration  of  all  the  evidence 
produced  before  you  in  connection  with  our  instructions  to  you. 
The  defendant  had  a  right  to  use  the  public  highway,  at 
the  time  and  place  of  the  accident,  in  common  with  other  travel- 
lers and  persons  who  saw  fit  to  use  it.  The  public  as  well  as  the 
defendant  company,  were  entitled  to  use  said  highway.  In 
using  the  highway  all  persons  are  bound  to  the  exercise  of  reason- 
able care  to  prevent  collisions  and  accidents.  Such  care  must  be 
in  proportion  to  the  danger  of  the  peculiar  risks  in  each  case.  It 
is  the  duty  of  the  company  to  see  that  its  servants  in  charge  of 
the  cars  use  reasonable  care  in  operating  them;  that  the  cars 
move  at  a  reasonable  rate  of  speed;  that  they  slow  up,  or  stop  if 
need  be,  where  danger  is  imminent  and  could,  by  the  exercise  of 
reasonable  care,  be  seen  or  known  in  time  to  prevent  accident; 
and  that  proper  warning  be  given  of  the  approach  of  the  car  at  a 
crossing  on  the  public  highway.  There  is  a  like  duty  of  exercising 
reasonable  care  on  the  part  of  the  traveler.  The  company  and 
the  traveler  are  both  required  to  use  such  reasonable  care  as  the 
circumstances  of  the  case  demand;  an  increase  of  care  on  the  part 
of  both  being  required  where  there  is  an  increase  of  danger. 
The  right  of  each  must  be  exercised  in  a  reasonable  and  careful 
manner,  so  as  not  unreasonably  to  abridge  or  interfere  with  the 
right  of  the  other.  We  are  not  prepared  to  lay  down  any  absolute 
rule  as  to  what  precise  acts  of  precaution  are  necessary  to  be 
done  or  left  undone  by  persons  who  may  have  need  to  cross  the 
tracks  of  electric  railways.  Nor  will  we  attempt  to  specify  the 
acts  of  precaution  which  are  necessary  to  be  done,  or  omitted, 
by  one  in  the  management  of  an  electric  car.  Such  acts  necess- 
sarily  must  depend  upon  the  drctunstances  of  each  particular 
case.  The  general  rule  is,  that  the  person  in  the  management 
of  the  car,  and  the  person  approaching  a  car  or  crossing  a  rail- 
way track,  are  bound  to  the  reasonable  use  of  their  senses  of  sight 
and  hearing  for  the  prevention  of  accident ;  and  also  to  the  exer- 
cise of  all  such  reasonable  caution  as  ordinarily  careful  and  pru- 
dent persons  would  exercise  in  like  circumstances.  A  person 
approaching  a  railway  crossing  with  which  he  is  familiar  is  bound 
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to  avail  himself  of  his  knowledge  of  the  locality  and  act  accord- 
ingly. If,  as  he  attempts  to  cross  the  tracks  of  the  company,  his 
line  of  vision  is  obstructed,  he  is  bound  to  look  for  approaching 
cars  in  time  to  avoid  collision  with  them;  and  if  he  does  not  look, 
and  for  this  reason  does  not  see  an  approaching  car  \mtil  it  is 
too  late  to  avoid  a  collision,  he  is  guilty  of  negligence  and  could 
not  recover  therefor. 

This  action  is  based  upon  the  negligence  of  the  defendant 
company;  and  if  the  death  for  which  it  has  been  instituted  was 
not  the  result  of  the  negligence  of  the  defendant  company,  the 
plaintiff  cannot   recover. 

Negligence  is  never  presumed.  It  must  be  proved;  and  the 
burden  of  proving  the  negligence  to  the  satisfaction  of  the  jury 
by  a  preponderance  of  the  evidence,  rests  upon  the  plaintiff. 

There  is  no  presumption  of  negligence,  either  on  the  part  of 
the  plaintiff's  intestate  or  on  the  part  of  the  defendant,  from  the 
mere  fact  that  the  plaintff's  intestate  was  injured  by  being  struck 
by  a  car  of  the  defendant  company. 

Whether  negligence  exists  in  a  particular  case  is  a  question 
of  fact  to  be  fotmd  by  the  jury. 

Negligence  has  been  variously  defined  by  the  Cotirts  of  this 
State,  but,  after  all,  the  different  definitions  mean  substantially 
one  and  the  same  thing.  It  has  been  termed  the  want  of  ordinary 
care;  that  is,  the  want  of  such  care  as  a  reasonably  prudent  and 
careful  man  would  exercise  under  similar  circumstances.  It  has 
been  termed  the  failure  to  observe,  for  the  protection  of  the  in- 
terests of  another,  that  degree  of  care,  prudence  and  vigilance 
which  the  circumstances  justly  demand,  whereby  such  other 
person  suffers  injury. 

Applying  these  principles  of  the  law  as  to  what  constitutes 
negligence  to  the  facts  in  this  case,  you  are  to  determine  whether 
the  defendant  did  exercise  due  care  such  as  a  reasonably  prudent 
man  would  have  exercised  under  similar  circumstances. 

The  term  ordinary  care  and  diligence,  when  applied  to  the 
management  of  electric  cars  in  motion,  may  be  understood  to 
import  all  the  care,  circumspection,  prudence  and  discretion, 
which  the  particular  circumstances  of  the  place  and  occasion 
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require  of  the  servants  of  the  defendant  company;  and  this  will 
be  increased  or  diminished  as  the  ordinary  liability  to  danger, 
accident  and  injury  is  increased  or  diminished  in  the  movement 
and  operation   of  such  cars. 

You  are  to  determine  from  the  evidence,  applying  it  to  the 
law  as  annotmced  by  the  Court,  whether  the  death  of  the  plain- 
tiff's intestate  was  caused  by  the  negligence  of  the  defendant  com- 
pany, and  if  so,  whether  that  negligence  was  the  proximate  cause 
of  the  accident.  If  the  negligence  of  the  deceased  was  the 
proximate  cause  of  his  death,  or  contributed  thereto,  his  admini- 
strator caimot  recover.  And  where  there  has  been  mutual  negli- 
gence and  the  negligence  of  each  was  operative  at  the  time  of  the 
accident,  no  action  whatever  can  be  sustained.  But  if  the  negli- 
gence of  the  defendant  was  the  proximate  cause  of  the  accident 
and  death,  in  that  case,  although  the  deceased  might  have  been 
guilty  of  some  negligence,  it  would  not  be  contributory  negli- 
gence ;  for  it  is  well  settled  that  the  plaintiff  may  recover  damages 
for  an  injury  caused  by  the  defendant's  negligence,  notwithstand- 
ing the  plaintiff's  own  negligence  exposed  him  to  the  risk  of  in- 
jury, if  such  injury  was  proximately  caused  by  the  defendant's 
failure,  after  becoming  aware  of  the  plaintiff's  danger,  to  use 
ordinary  care  for  the  purpose  of  avoiding  injury  to  him. 

Like  as  the  plaintiff,  in  actions  of  this  character,  must  sus- 
tain his  allegations  of  negligence  by  satisfactory  proof  before 
he  can  recover,  so  the  defendant  when  he  relies  upon  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  to  escape  liability, 
must  satisfy  the  jury,  by  a  preponderance  of  evidence,  that  con- 
tributory negligence  on  the  part  of  the  plaintiff  was  the  proximate 
cause  of  the  injury  complained  of. 

If  you  find  under  the  evidence  that  the  motorman  in  charge 
of  the  car  in  question,  did  see,  or  by  the  exercise  of  due  care  in 
looking  out  ahead  could  have  seen  the  deceased  in  time  to 
have  stopped  the  car  and  thus  have  prevented  the  accident, 
tten  the  defendant  would  be  liable.  But  if  you  find  that  the  de- 
ceased suddenly  approached  alongside  of,  against  or  in  front  of 
the  car  and  was  struck,  knocked  down  and  run  over  by  the  car, 
without  any  improper  act  or  omission  on  the  part  of  the  motor- 
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man,  and  that  the  latter  applied  the  brakes  of  his  car  and  did  all 
he  cotild  to  prevent  the  injury  complained  of,  the  plaintiff  cannot 
recover. 

As  was  said  in  the  case  of  Heinel  vs.  Peoples  Railway  Comp- 
any, (6  Pennewill,  428)  recently  tried  in  this  Court,  **If  the  plaintiff 
moved  from  a  position  of  safety  to  a  position  of  danger  near  or  upon 
the  track  of  the  railway  on  which  the  car  was  running,  so  suddenly 
as  to  make  it  impossible  for  the  motorman  to  stop  the  car  before 
the  collision,  the  defendant  cannot  be  held  liable  for  the  resulting 
injury  to  the  plaintiff's  intestate;  so  if  the  motorman,  after  he  saw, 
or  by  the  exercise  of  reasonable  care  could  have  seen  the  plaintiff's 
intestate  in  a  position  of  danger,  did  everything  that  a  reason- 
ably careful  and  prudent  man  would  do  under  like  circumstances 
to  prevent  the  accident,  the  defendant  would  not  be  liable.** 

As  a  general  rule,  direct  or  positive  evidence  of  a  fact  is 
entitled  to  greater  weight  than  evidence  of  a  merely  negative 
character.  You,  however,  are  the  sole  judges  of  the  credibility 
of  the  witnesses  and  of  the  weight  and  value  of  their  testimony. 
Your  verdict  in  this  case  should  be  in  favor  of  that  party  for 
whom  there  is  the  preponderance  or  greater  weight  of  the  evi- 
dence. If  you  are  satisfied  from  the  preponderance  and  weight 
of  the  evidence,  taking  into  consideration  all  the  facts  and  cir- 
cumstances of  the  case,  that  the  death  of  the  plaintiff's  intestate 
was  caused  by  the  negligence  and  carelessness  of  the  defendant 
company,  without  fault  on  his  part,  then  your  verdict  should  be 
for  the  plaintiff. 

The  measure  of  damages  would  be  such  a  sum  as  you  be- 
lieve from  the  evidence  the  deceased  would  probably  have  earned 
during  life  and  left  as  his  estate  at  the  time  of  his  death  and  which 
would  have  gone  to  his  next  of  kin,  taking  into  consideration  the 
age  of  the  deceased,  his  ability,  disposition  to  labor  and  habits  of 
living  and  expenditure.  If,  however,  you  should  believe  that 
the  contributory  negligence  of  the  plaintiff's  intestate  was  the 
cause  of  his  death,  or  if  you  should  not  be  satisfied  that  the  failure 
of  the  defendant  company  was  the  proximate  cause  of  his  death, 
your  verdict  should  be  for  the  defendant. 

Verdict  for  plaintiff  for  six  cents. 
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State  vs.  Alfred  L.  Ainscow. 

Intoxicating  Liquors — Keeping  an  Inn    or    Tavern;  License  for 
— Eating    House — Statute. 

.  A  person  having  a  license  which  authorizes  him  to  keep  an  Inn  or 
Tavern  in  the  City  of  Wihnineton  and  to  sell  intoxicating  Hquors  in  quanti- 
ties less  than  one  quart  to  be  drunk  on  the  premises,  is  not  required  to  have 
a  license  to  keep  an  Eating  House  as  provided  for  in  Chapter  117,  Vol.  13 
of  the  Laws  of  Delaware,  in  order  to  lawfully  sell  or  furnish  and  serve 
meals,  foods  and  refreshments  other  than  vmous,  spirituous  and  malt 
liquors. 

{March  18,  1908.) 
Judges  Spruance  and  Boyce,  sitting. 
Robert  H.  Richards,  Attorney-General,  for  the  State. 
Walter  H,  Hayes  for  the  defendant. 

Court  of  General  Sessions,  New  Castle  County,  March  Term, 
1908. 

Indictment  for  keeping  an  eating  house  without  a  license 
(No.  49,  September  Term,  1907). 

Tried  and  argued  upon  an  agreed  statement  of  facts. 
Spruance,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — In  this  indictment  which  you  have 
been  empaneled  to  try  against  Alfred  L.  Ainscow,  the  charge  is 
that  on  the  seventh  of  June,  1907,  and  on  various  other  days  and 
times  between  that  day  and  the  date  of  finding  this  indictment 
— ^which  was  at  the  September  Term,  1907 — in  the  City  of  Wil- 
mington, he,  the  defendant,  did  then  and  there  unlawfully  engage 
in  the  business  of  keeping  an  eating  house  without  having  a 
proper  license  therefor. 
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In  this  case  the  prosecution  was  instituted  for  the  purpose  of 
having  a  construction  of  the  statute  relating  to  the  licensing  of 
inns  or  taverns  and  eating  houses,  upon  the  question,  whether  a 
person  residing  in  the  City  of  Wilmington  having  a  license  pf  the 
character  that  this  defendant  has,  engaged  in  such  a  business  as 
he  is  engaged  in,  is  also  required  to  take  out  a  license  as  the  keeper 
of  an  eating  house ;  there  being  a  statute  requiring  an  eating  house 
keeper  to  take  out  a  license. 

In  this  case  there  was  an  agreed  statement  of  facts  filed,  upon 
which  questions  of  law  have  been  presented  to  the  Court  and  fully 
argued  by  the  Attorney-General  and  by  the  counsel  for  the  defen- 
dant, Ainscow.  In  that  statement  of  facts  it  is  set  forth,  in  sub- 
stance, that  on  the  seventh  of  June,  1907,  and  divers  other  days 
and  times  between  that  day  and  the  sixteenth  day  of  September, 
1907, — ^being  the  first  day  of  the  September  Term  of  this  Court, 
1907,  at  which  this  indictment  was  foimd — ^the  defendant  Ain- 
scow was  the  proprietor  and  manager  of  a  certain  restaurant 
located  in  the  City  of  Wilmington;  that  at  said  restuarant  he  kept 
a  place  where  food  and  refreshments,  including  vinous,  spirituous 
and  malt  liquors  for  the  accommodation  of  casual  visitors,  were 
sold  for  consumption  therein ;  that  in  addition  to  the  said  vinous, 
spirituous  and  malt  liquors  so  as  aforesaid  kept  and  sold  by  said 
defendant  at  said  place,  the  said  defendant  also  kept  and  sold  at 
the  times  aforesaid  for  the  accommodation  of  casual  visitors,  to  be 
consumed  in  said  place,  all  manner  of  foodstuffs  to  be  served  to 
such  casual  visitors  in  the  shape  of  meals  to  be  eaten  at  tables 
provided  in  said  place,  and  that  said  defendant,  at  the  times 
aforesaid,  provided  in  said  place  for  the  accommodation  of  such 
casual  visitors  all  the  customary  meals  of  the  day,  and  sold  vari- 
ous foods,  including  oysters,  meats,  vegetables,  etc.,  and  various 
beverages  other  than  vinous,  spirituous  and  malt  liquors,  in- 
cluding coflEee,  tea,  milk,  etc.,  to  such  casual  visitors,  and  sold 
such  meals  and  such  food  and  beverages  to  such  casual  visitors, 
for  such  prices  as  to  the  said  defendant  seemed  proper,  and  that 
the  purchase  of  such  foods  and  beverages  as  above  indicated, 
other  than  vinous,  spirituous  and  malt  liquors,  by  such  casual 
visitors  was  or  was  not  dependent  upon  or  connected  with  the 
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purchase  by  said  visitors  of  vinous,  spirituous  and  malt  liquors, 
according  to  the  desire  of  such  visitors. 

And  further,  it  is  agreed  that  the  defendant  at  the  time  was  a 
licensee,  under  an  order  of  this  Court,  holding  a  license  to  keep  an 
inn  or  tavern,  issued  under  authority  of  Chapter  418,  Volutne  14 
of  the  Laws  of  Delaware,  and  other  acts  amendatory  thereof,  in  a 
dty  having  a  population  of  more  than  two  thousand  inhabitants, 
to  wit,  in  the  City  of  Wilmington,  which  said  license,  so  as  afore- 
said held  by  said  defendant,  had  theretofore  been  duly  and  law- 
fully issued  to  him,  which  said  license  authorized  him  to  keep  an 
inn  or  tavern  at  said  place,  Nos.  802  and  804  Market  Street,  in  the 
City  of  Wilmington,  and  to  sell  intoxicating  liquors  in  less  quanti- 
ties than  one  quart  to  be  drunk  on  the  premises. 

It  is  further  agreed  that  at  the  times  as  laid  in  the  indict- 
ment, the  defendant  did  not  have  a  license  for  keeping  an  eating 
house,  as  provided  for  in  Chapter  117,  Volume  13  of  the  Laws  of 
Delaware, 

It  is  further  agreed  that  if  the  Court  should  be  of  the  opinion, 
under  the  facts  and  circumstances  set  forth  in  this  agreement, 
that  the  defendant  was  not  required  to  have  a  license  to  keep  an 
eating  house,  as  provided  for  in  Chapter  117,  Volume  13  of  the 
Laws  of  Delaware,  to  enable  him  lawfully  to  sell  or  furnish  and 
serve  the  above-mentioned  meals,  foods  and  refreshments,  other 
than  vinous,  spirituous  and  malt  liquors,  in  the  manner  aforesaid 
and  at  the  place  aforesaid,  at  the  times  laid  in  the  said  indict- 
ment, then  the  jury  shall  be  instructed  to  acquit  the  defendant; 
otherwise  the  Court  shall  give  the  defendant  leave  to  withdraw 
his  plea  of  not  guilty,  heretofore  interposed  in  this  cause,  and  to 
enter  a  plea  of  guilty  to  the  indictment  in  this  cause. 

Gentlemen  of  the  jury,  we  have  given  you  the  facts  of  the 
case  in  suflSdent  detail  for  all  practical  purposes.  After  examin- 
ing this  case  stated,  together  with  the  statute  law  bearing  upon 
the  subject,  and  listening  to  the  arguments  of  counsel  on  both 
sides,  we  are  of  the  opinion  that  the  defendant  Ainscow,  under  the 
facts  and  circiunstances  set  forth  in  said  agreed  statement  of 
facts,  was  not  required  to  have  a  license  to  keep  an  eating  house, 
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as  provided  for  in  Chapter  117,  Volume  13  of  the  Laws  of  Dela- 
ware, to  enable  him  to  sell  or  furnish  and  serve  the  above-men- 
tioned meals,  foods  and  refreshments,  other  than  vinous,  spiritu- 
ous and  malt  liquors,  in  the  manner  aforesaid  and  at  the  place 
aforesaid,  at  the  times  laid  in  the  said  indictment.  We  therefore 
instruct  you  to  find  a  verdict  of  not  guilty;  the  said  defendant 
being  indicted  for  not  having  a  license  for  an  eating  house  and 
the  Court  being  of  the  opinion,  under  the  facts  and  circumstances 
and  the  law  of  this  case,  that  he  was  not  required  to  have  that 
license,  but  that  his  other  license  was  sufficient  to  enable  him  to 
engage  in  the  business  which  the  agreed  statement  of  facts  sets 
forth   he   was  engaged  in. 

Verdict,  not  guilty. 


Henry  O.  Bennum,  Jr.,  vs.  Ralph  T.  Coursey. 

Slander — Evidence — Pleading — Jtistification — Truth — Malice — 
Words  Actionable  in  themselves — Damages. 

1.  In  an  action  for  slander  the  plea  of  the  truth  is  a  good  and  suffi- 
cient defense  if  it  is  clearly  and  fully  established  by  the  evidence  in  the 
case.  But  the  burden  of  such  proof  is  on  the  defendant.  He  must  stand 
or  fall  upon  his  plea  of  justification  or  truth.  The  defendant  must  prove 
that  the  words  uttered  hy  him  were  true  in  substance  and  in  fact,  as  to  all 
the  material  facts  of  a  slander,  and  the  charge  must  be  made  out  by  posi- 
tive or  circumstantial  evidence.  No  suspicion,  however  strong,  will 
amount  to  a  justification. 

2.  The  following  words  spoken  by  the  defendant,  viz:  "that  the 
plaintiff  was  paid  the  sum  of  four  hundred  dollars  for  voting  against  cer- 
tain bills  introduced  in  the  General  Assembly,  for  the  suppression,  restric- 
tion and  limitation  of  the  manufacture  and  sale  of  intoxicating  Uquors," 
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held  to  impute  a  crime  to  the  plaintiff  and  to  be  in  themselves  actionable. 
In  such  case  the  law  presumes  malice,  and  it  is  not  necessary  to  prove 
express  malice  to  entitle  the  plaintiff  to  a  verdict,  for  the  law  implies,  from 
the  language  used,  that  he  nas  received  some  damage. 

3.  The  truth  of  the  charge,  where  every  element  thereof  is  completely 
established  to  the  satisfaction  of  the  jury,  is  a  good  and  sufficient  defense 
to  the  action,  and  in  such  case  the  plamtiff  would  not  be  entitled  to  re- 
cover even  nominal  damages. 

(February   6.    1908.) 

Lore,  C.  J.,  and  Pennewill,  J.,  sitting. 

Daniel  J.  Layton,  Jr.,  for  plaintiff. 

Robert  G.  Houston  and  Robert  C.  White  for  defendant. 

Superior  Court,  Sussex  County,  February  Term,  1908. 

Capias  in  Slander. 

Pbnnbwill,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^This  action  is  known  in  law  as  slander, 
and  has  been  brought  by  the  plaintiff,  Henry  O.  Bennum,  Jr., 
against  the  defendant,  Ralph  T.  Coursey,  to  recover  damages 
alleged  to  have  been  sustained  by  the  plaintiff  on  accoimt  of 
certain  slanderous  and  defamatory  words  which  are  charged  to 
have  been  uttered  by  the  defendant  of,  and  concerning  the 
plaintiff,  in  a  public  discourse  delivered  by  the  defendant  at  a 
prohibition  meeting  on  the  public  square  in  the  town  of  George- 
town, in  this  cotmty,  in  the  month  of  October  1906. 

The  plaintiff's  declaration  contains  three  counts,  but  the 
words  complained  of,  and  for  the  utterance  of  which  this  action 
was  brought,  are  substantially  the  same  in  each  of  them,  and  are 
as  follows: 

That  the  said  plaintiff  was  paid  the  sum  of  four  hundred 
dollars  for  voting  against  certain  bills  introduced  in  the  General 
Assembly  for  the  suppression,  restriction  and  limitation  of  the 
manufacture  and  sale  of  intoxicating  liquors. 

The  defendant  admits  that  the  plaintiff  was  duly  elected  a 
Representative  in  the  General  Assembly  of  the  State  at  the 
General  Election  held  in  November  1904,  from  the  Eighth  Repre- 
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sentative  District  of  Sussex  County;  and  continued  to  act  and 
hold  his  said  office  up  to  and  including  the  day  upon  which  the 
alleged  slander  was  uttered,  to  wit,  October  9,  1906. 

The  defendant  also  admits  that  he  spoke  or  uttered  the 
alleged  slanderous  words  concerning  the  plaintiff  on  the  occasion 
mentioned,  and  in  fact  has  testified  in  this  case  that  he  then  used 
the  following  language : 

"  I  am  standing  within  the  shadow  of  the  Court  House  where 
I  can  be  indicted  if  I  am  not  telling  the  truth.  I  charge  Henry  O. 
Bennum  with  having  sold  out  to  the  liquor  league  for  four  hun- 
dred dollars." 

While  the  defendant  has  pleaded  the  general  issue — ^not 
guilty — he  relies  entirely  for  his  defense  upon  his  other  plea, 
which  is  that  of  justification.  That  is  to  say,  he  alleges  that  he 
had  a  right  to  speak  the  words  complained  of  because  they  were 
true. 

The  plea  of  the  truth  is  a  good  and  sufficient  defense  if  it  is 
clearly  and  fully  established  by  the  evidence  in  the  case.  But 
the  burden  of  such  proof  is  on  the  defendant.  He  must  stand  or 
fall  upon  his  plea  of  justification,  or  the  truth.  The  defendant 
must  prove  that  the  words  uttered  by  him  were  true  in  substance 
and  in  fact,  as  to  all  the  material  facts  of  the  slander,  and  the 
charge  must  be  made  out  by  positive  or  circumstantial  evidence. 
No  suspicions,  however  strong,  will  amount  to  a  justification. 
Parke  vs.  Blackiston,  3  Harr,  373. 

The  words  spoken  by  the  defendant,  and  declared  upon  in 
this  case,  impute  a  crime  to  the  plaintiff  and  are  in  themselves 
actionable.  In  such  case  the  law  presumes  malice,  and  it  is  not 
necessary  to  prove  express  malice,  to  entitle  the  plaintiff  to  a 
verdict,  for  the  law  implies,  from  the  language  used,  that  he  has 
received  some  damage.  It  is  not  necessary  to  show  that  he  has 
sustained  any  actual  or  special  damage. 

In  this  case  the  plaintiff  does  not  seek  or  claim  any  special 
or  compensatory  damages,  but  only  such  as  the  law  presumes  the 
plaintiff  has  received  from  the  language  used.  Indeed,  he  has 
admitted  in  your  presence  and  hearing  that  he  claims  nominal 
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damages  only.  We  may  say  to  you  that  in  such  case  if  damages 
are  awarded  by  the  jury  they  are  usually  fixed  at  six  cents. 
That  is  what  is  ordinarily  meant  by  nominal  damages. 

But  if  you  are  satisfied  from  the  evidence  that  the  defendant 
has  fully  and  clearly  shown  that  the  defamatory  words  uttered 
by  him  concerning  the  plaintiff,  and  declared  on  in  this  action, 
were  true,  the  plaintiff  would  not  be  entitled  to  recover  even 
nominal  damages,  because  in  that  case  your  verdict  should  be  in 
favor  of  the  defendant.  The  truth  of  the  charge,  where  every 
element  thereof  is  completely  established  by  the  evidence  to  the 
satisfaction  of  the  jury,  is  a  good  and  sufficient  defense  to  the 
action. 

The  only  question,  therefore,  which  you  are  to  determine  is 
whether  the  defendant  has  clearly  shown  by  the  evidence,  to  your 
satisfaction,  that  the  defamatory  words  he  uttered  respecting 
the  plaintiff  were  true.  If  he  has  so  shown  your  verdict  should 
be  in  favor  of  the  defendant  Ralph  T.  Coursey.  If,  however,  you 
are  not  satisfied  that  he  has  clearly  and  fully  shown  that  such 
words  were  true  yoxir  verdict  should  be  in  favor  of  the  plaintiff, 
but  only  for  nominal  damages. 

Verdict  for  plaintiff  for  six  cents. 
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Generoso  Verderama,  d.  b.  a.,  vs,  Edmund  S.  Smith,  trad- 
ing as  Hansen  and  Smith,  p.  b.  r. 

Assumpsit — Labor  and  Materials  Furnished — Counter  Claim — 
Set-off — Recoupment — Evidence, 

1.  In  an  action  of  assumpsit  to  recover  for  labor  and  materials 
furnished  by  the  plaintiffs  in  repairing  an  automobile  for  the  defendant, 
held  that  there  was  nothing  in  the  evidence  adduced  in  the  case  that  sup- 
ported the  coimter  claim  made  by  the  defendant  and  which  would  enable 
him  to  set-off  or  recoup  his  alleged  claim  for  damages. 

2.  Although  work  and  materials  was  done  and  furnished  by  the 
plaintiffs  as  alleged,  yet  if  the  same  were  of  such  a  character  as  to  be  of  no 
benefit  to  the  defendant,  the  plaintiffs  would  not  be  entitled  to  recover. 

{March  21.  1908.) 
Judges  Spruance  and  Boyce  sitting. 

Leonard  E,  Wales  for  appellant. 

Edmund  S,  Hellings  for  respondents. 

Superior  Court,  New  Castle  County,  March  Term,  1908. 

Appeal  from  a  judgement  rendered  by  a  Justice  of  the  Peace 
(No.  65,  November  Term,  1907). 

Action  op  Assumpsit  to  recover  for  labor  and  materials 
furnished  by  the  plaintiff  in  repairing  an  automobile  for  the 
defendant.  The  counts  relied  upon  were  for  goods  furnished  and 
work  and  labor  done.  Bill  of  particulars  filed  claiming  $63.40. 
The  pleas  were  non  assumpsit,  payment,  statute  of  limitations, 
set-off.     Notice  of  recoupment  filed. 

BoYCE,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — In  this  appeal  from  a  judgment 
rendered  by  a  Justice  of  the  Peace,  in  this  County,  Peter  C. 
Hansen  and  Edmtmd  S.  Smith,  trading  as  Hansen  and  Smith, 
the  plaintiffs,  seek  to  recover  from  Generose  Verderame,  the 
defendant,  compensation  for  services  and  materials  alleged  to 
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have  been  rendered  and  furnished  by  the  plaintiffs  in  the  altera- 
tion and  repairs  of  a  second-hand  automobile,  at  the  special 
instance  and  request  of  the  defendant. 

The  plaintiffs  claim  the  sum  of  $63.40,  itemized  in  their 
bill  of  particulars  as  follows: — 


June  22, 

"  24, 

"  25, 

'•  26, 

"  27, 

"  28, 


June  22,  1907  . 

"  27,  "  . 

"  28,  "  . 

"  28,  "  . 

"  29, 


K)7 

...  19  hovirs    . . . . 

...  10      "       . . . . 

...  19      "       . . . . 

...15      "       .... 

...9      "       .... 

. ...  13      "       . . . . 

$11.40 
6.00 
11.40 
9.00 
5.40 
7.80 


SUPPLIES. 


..One  Holly 

..Three  Quarts  Oil 
.  .Six  Batteries  . . . 
. .  One  Exhaiist  . . . 

Valve  Spring  . 
..Three  Pals  for... 

Transmission  . 


151.00 


8.00 

.60 

1.50 

.30 

2.00    $12.40 


Total $63.40 

Where  one  is  employed  by  another  to  perform  work  and 

labor  and  to  furnish  materials  for  him  upon  an  agreed  price, 

the  person  so  employed  is  entitled  to  recover  the  stipulated 

price  for  the  work  done  and  materials  furnished,  if  the  work 

performed  and  the  materials  furnished  are  in  accordance  with 

the  terms  of  the  agreement.     But  if  there  was  no  agreement 

between  the  parties  as  to  the  compensation  for  the  work  and 

materials  then  the  employee  is  entitled  to  recover  for  the  sam 

such  a  sum  as  they  are  reasonably  worth.     It  is  not  denied  that 

the  plaintiflF  did  perform  work,  and  did  furnish  materials  for  the 

defendant  in  the  alterations  and  repairs  of  an  automobile;  and  it 

is  not  claimed,  in  defense  of  this  action,  that  the  work  performed 

and  materials  furnished  have  been  paid  for. 
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The  defendant  relies  upon  an  alleged  counter  claim  for 
damages  to  defeat  a  recovery  by  the  plaintiffs.  And  counsel  for 
the  defendant  has  requested  the  Court  to  give  you  certain  in- 
structions bearing  upon  the  said  claim  for  damages  which  is 
predicated  upon  the  theory  that  antecedent  to  the  work  done  and 
to  the  furnishing  of  materials  for  the  said  automobile  by  the 
plaintiffs,  Hansen,  one  of  the  plaintiffs,  in  this  action,  being  at  the 
time  a  member  of  the  firm  of  Hansen  and  Cloud,  which  firm  was 
succeeded  by  the  plaintiffs,  made  a  contract  of  sale  with  the  de- 
fendant to  furnish  him  with  an  automobile  suitable  for  a  delivery 
car  or  wagon,  and  that  whatever  work  was  done  and  materials 
were  furnished  by  the  plaintiffs,  the  same  were  done  and  furnished 
in  the  course  of  and  under  the  agreement  entered  into  originally 
between  Hansen  and  the  defendant. 

The  defendant  claims  that  there  was  a  breach  of  the  said 
contract  of  sale  entered  into  between  him  and  Hansen,  and  he 
seeks  to  set  off  and  recoup  his  alleged  claim  for  damages  in  this 
action.  Without  reviewing  the  testimony  bearing  upon  the 
contention  urged  by  the  defendant,  we  say  to  you  that  there  is 
nothing  in  the  evidence  adduced  in  this  case  to  support  the 
contention,  and  we  decline  to  charge  you  as  requested. 

In  this  action  you  are  to  determine  whether  the  whole  or  any 
part  of  the  work  and  materials  were  done  and  furnished  by  the 
plaintiffs  as  alleged,  and,  in  the  absence  of  proof  as  to  an  agreed 
price  for  the  same,  what,  if  anything,  the  said  work  and  materials 
were  reasonably  worth. 

If  you  find  from  the  evidence  that  work  and  materials 
were  done  and  furnished  by  the  plaintiffs  as  alleged,  yet  if  the 
same  were  of  such  a  character  as  to  be  of  no  benefit  to  the  defen- 
dant, the  plaintiffs  should  not  recover. 

If  you  find  from  the  weight  or  preponderance  of  the  evidence, 
that  the  plaintiffs  did  perform  the  work  and  furnish  materials, 
for  the  defendant,  as  alleged,  then  your  verdict  should  be  for  the 
plaintiffs  for  such  a  sum  as  you  may  find  them  to  have  been  reas- 
onably worth. 

Verdict    for   plaintiffs   for   $63.40. 
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Lewis  F.  Baldwin,  Administrator  of  Etta  B.  Baldwin,  deceased, 
vs.  Peoples  Railway  Company,  a  corporation  of  the  State 
of  Delaware. 

Lewis  F.  Baldwin  vs.  Peoples  Railway  Company,  a  corpora- 
tion of  the  State  of  Delaware. 

Personal  Injuries — Death — Infant — Next  Friend — DecUh  of  In- 
fant— Removal  of  Next  Friend — Stibstiiution  of  Adminis- 
trator— Evidence — Common  Carriers — Street  Rail- 
way— Care    Required — Negligence — Cause 
of  Injury — Disease — Connection  with 
Injury    Complained    of — 
Damages, 

1.  The  procedure  in  the  appointment  of  next  friend  to  prosecute 
an  action  brought  by  an  infant,  the  suggestion  of  the  death  of  the  infant, 
the  removal  of  the  next  friend,  and  the  substitution  of  the  administrator 
of  the  infant  as  plaintiff  in  the  action. 

2.  In  an  action  to  recover  for  personal  injuries  an  exclamation  made 
by  the  motorman  at  the  time  of  the  accident  is  admissible  as  a  part  of  the 
res  gestae, 

3.  In  an  action  brought  by  a  father  to  recover  for  the  loss  of  his 
daughter's  services,  and  expenses  incurred  in  attempting  to  cure  her,  no 
recovery  can  be  had  for  her  funeral  expenses. 

4.  The  father  is  entitled  to  the  services  of  his  minor  child,  and  if 
such  services  were  lost  or  impaired  by  the  negligence  of  the  defendant, 
the  father  is  entitled  to  be  reasonably  compensated  for  such  loss  or 
impairment. 

5.  The  plaintiff  cannot  recover  for  the  effects  of  tuberculosis,  or  any 
other  disease,  contracted  after  the  accident,  unless  it  is  satisfactorily 
shown  that  such  disease  was  the  natural  and  probable  consequence  of 
the  defendant's  negligence. 

Nor  can  there  be  any  recovery  for  the  effects  of  any  disease  contracted 
before  the  accident,  unless  it  clearly  appears  from  the  evidence  that  such 
disease  was  aggravated,  or  increased,  by  the  negligent  act  of  the  defendant, 
and  even  then  recovery  could  be  had  only  to  the  extent  that  such  effects 
were  so  aggravated  or  increased. 

6.  The  question  always  is,  was  there  an  unbroken  connection  be- 
tween the  wrongful  act  and  the  injury,— a  continuous  operation?  Did  the 
facts  constitute  a  continuous  succession  of  events  so  linked  together  as  to 
make  a  natural  whole,  or  was  there  some  new  and  independent  cause  inter- 
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vening  between  the  wrong  and  the  injury?  Unless  the  evidence  of  the 
plaintiff  is  sufficient  to  show  the  connection  between  the  immediate 
cause  of  the  death  and  the  injury  received,  the  plaintiff  cannot  recover 
for  the  effects  or  consequences  of  the  disease  that  caused  the  death. 


W-^^ 

IW 


f.^^7.  In  no  event  can  damages  be  allowed  except  such  as  resulted 
directly  from  the  negligent  act  of  the  defendant.  Damages  produced  by 
other  agencies  than  those  causing  the  injury  cannot  be  awarded  as  proper 
compensation. 

8.  The  care,  skill  and  diligence  required  on  the  part  of  common 
carriers  of  passengers  for  hire,  stated. 

9.  Measure  of  damages. 

{Af^U   9-11,    1908.) 
Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.,  sitting. 

Walter  H.  Hayes  and  George  N,  Davis  for  plaintiffs. 

Robert  H.  Richards  for  defendant. 

Superior  Court,  New  Castle  County,  March  Term,  1908. 

Summons  Cases  (No.  24,  May  Term,  1907,  and  No.  30, 
September  Term,   1907,  respectively). 

Verdicts  and  Judgments  for  plaintiffs.  Writs  of  Error  sued 
out  of  Supreme  Court  by  defendant. 

Etta  B.  Baldwin,  through  her  counsel,  filed  the  following 
petition  for  admission  of  next  friend,  viz: 

**In  The  Superior  Court  of  The  State  of  Delaware  in  and  for 
New  Castle  County. 

Etta  B.  Baldwin  ]      No.  24,  May  Term,  A.  D. 

1907. 
Case. 
Peoples  Railway  Company.    J 

"To  the  Honorable,  the  Judges  of  the  Superior  Court  of  the 
State  of  Delaware,  in  and  for  New  Castle  County,  sitting  at  the 
February  Term,   A.   D.   1907. 
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"The  petition  of  Etta  B.  Baldwin,  the  plaintiff  in  this  cause, 
showeth  that  your  petitioner  has,  as  she  is  advised,  good  cause  of 
action  against  the  above  named  Peoples  Railway  Company,  to 
recover  damages  for  personal  injuries  to  her  caused  by  the  negli- 
gence of  said  defendant,  and  your  petitioner  has  lately  com- 
menced an  action  in  this  Honorable  Court  against  the  said  Peoples 
Railway  Company  for  the  same;  but  in  regard  that  your  pe- 
titioner is  an  infant  under  the  age  of  twenty-one  years,  to  wit,  of 
the  age  of  eighteen  years,  your  petitioner  therefore  humbly  prays 
your  Honors  to  admit  her  to  prosecute  the  said  action  by  Lewis 
H.  Baldwin  of  the  City  of  Camden  and  State  of  New  Jersey, 
your  petitioner's  next  friend. 

"And  your  petitioner  will  ever  pray,  etc., 

**Etta    B.    Baldwin." 

**I  do  hereby  consent  and  agree  that  the  above  named  Etta 
B.  Baldwin  shall  be  at  liberty  to  prosecute  this  action  by  me,  as 
her  next  friend,  according  to  the  prayer  of  the  above  petitioner. 

"Witness  my  hand  this  thirteenth  day  of  March,  A.  D.  1907. 

Lewis    H.    Baldwin.*' 

"Witness,  George  W.  Cox,"  (who  deposed  that  he  wit- 
nessed the  signing  of  the  above  petition  and  consent  by  the 
parties  named  therein.) 

The  above  named  action  was  then  pleaded  to  issue.  On 
February  first,  1907,  counsel  for  said  plaintiffs  filed  the  following 
suggestion  of  the  death  of  Etta  B.  Baldwin  and  motion  to  re- 
move the  next  friend,  viz. : 

"  In  The  Superior  Court  of  The  State  of  Delaware  in  and  for 
New  Castle  Cotmty. 

"Etta  B.  Baldwin,  an  infant,  by  her" 
next  friend,  Lewis  H.  Baldwin, 
vs. 

Peoples  Railway  Company. 

"And  Now  To  Wit,  this  first  day  of  February,  A.  D.  1908, 
Walter  H.  Hayes,  Esq.,  Attorney  of  Record  in  said  cause,  and 
Attorney  for  Lewis  H.  Baldwin,  administrator  of  the  said  Etta 
B.  Baldwin,  suggests  to  the  Court  here  that  the  said  Etta  B. 


No.  24,  May  Term, 
^A.  D.  1907. 
Case. 
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Baldwin  died  on  or  about  the  twelfth  day  of  Jantiary,  A.  D. 
1908;  and  the  said  Walter  H.  Hayes,  attorney  as  aforesaid,  moves 
the  Cotut  here,  to  remove  from  said  cause  as  a  next  friend  of 
the  said  Etta  B.  Baldwin,  Lewis  H.  Baldwin,  who  has  been  duly 
admitted  in  said  cause  by  the  Court  here,  to  prosecute  said  action 
as  such  next  friend  and  to  substitute  as  plaintiff  in  said  action  to 
prosecute  the  said  action  to  final  judgment  and  satisfaction, 
Lewis  H.  Baldwin,  administrator  of  the  goods  and  chattels, 
rights  and  credits  which  were  of  the  said  Etta  B.  Baldwin  in  her 
life  time. 

"And  the  said  Attorney  further  moves  the  Court  here  that 
the  above  suggestion  and  motion  be  entered  upon  the  records  of 
this  Court  in  said  cause. 

"Walter  H.  Hayes, 
Attorney  of  record  in  said  cause  and  for 
said  Lewis  H.  Baldwin,  administrator  of 
Etta    B.    Baldwin,    deceased." 

The  Court  made  the  following  order,  to  which  counsel  for 
defendant  excepted,  viz: 

"And  Now  To  Wit,  this  first  day  of  February,  A.  D.  1908. 
the  within  suggestion  having  been  made  and  the  said  motion 
having  been  made  to  the  Court  here  and  the  same  having  been 
maturely  considered  by  the  Court,  it  is  ordered  and  directed  by 
the  Court  here  that  the  said  Lewis  H.  Baldwin,  who  has  been 
duly  admitted  in  the  said  cause  by  the  Court  here,  to  prosecute 
said  action  as  the  next  friend  of  the  said  Etta  B.  Baldwin, 
be  removed  from  said  cause  as  such  next  friend,  and  that  Lewis 
H.  Baldwin,  administrator  of  the  goods  and  chattels,  rights  and 
credits  which  were  of  the  said  Etta  B.  Baldwin  in  her  life  time, 
be  substituted  as  plaintiff  in  said  action  to  prosecute  said  action 
to  final  judgment  and  satisfaction;  and  it  is  further  so  ordered 
and  directed  that  the  said  suggestion  and  motion  be  entered  on 
the  records  of  this  Court  in  said  cause. 

"Chas.    B.    Lore, 

Chief  Justice  r 
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The  original  declaration  in  No.  24  contained  three  counts. 
The  first  count  alleged  as  follows : 

"The  plaintiff  avers  that  she  became  a  passenger  on  one  of 
the  said  cars  of  the  said  defendant,  operated  as  aforesaid,  to  wit, 
at  the  county  aforesaid,  whereupon  it  then  and  there  became  the 
duty  of  the  said  defendant  to  transport  and  carry  said  plaintiff 
safely  and  securely  on  said  car;  but  the  said  defendant  not  regard- 
ing its  duty  in  that  behalf,  so  negligently  and  carelessly  omitted 
and  neglected  to  use  proper  care  and  caution  in  running  its 
said  car,  operated  as  aforesaid,  wherein  the  said  plaintiff  was  then 
and  there  a  passenger,  that  the  said  car  was  allowed  or  permitted 
to  take  or  rotmd  a  curve  on  the  line  of  the  said  defendant  at  an 
excessively  rapid  and  dangerous  rate  of  speed,  whereby  the  plain- 
tiff was  hurled  or  thrown  from  her  seat  upon  said  car  to  and  upon 
the  ground  with  great  force  and  violence,  to  wit,  at  the  county 
aforesaid,  by  means  whereof  the  said  plaintiff  was  injured  in  and 
upon  her  head,  arms,  back,  spine,  body  and  internally,  whereby 
she  became  sick,  sore  and  disordered  and  suffered  and  endured 
great  and  severe  pain  for  a  long  space  of  time,  to  wit,  hitherto, 
at  the  coimty  aforesaid,  and  was  then  and  there  permanently 
injured,    wherefore,"  etc. 

The  second  count  averred  that  "the  said  defendant  not 
regarding  its  duty  in  that  behalf,  so  negligently,  carelessly  and 
recklessly  ran  one  of  its  cars,  operated  as  aforesaid,  wherein  the 
said  plaintiff  was  then  and  there  a  passenger,  at  a  high  and 
dangerous  rate  of  speed,  to  and  upon  a  sharp  and  dangerous  curve 
on  the  road  of  the  said  defendant,  whereby  the  said  car  was  so 
jarred  and  jerked  that  the  plaintiff  was  hurled,  thrown  and  cast 
from  her  seat  upon  said  car  to  and  upon  the  grotmd  with  great 
force  and  violence  to  wit,  at  the  coimty  aforesaid,  by  means 
whereof  the  said  plaintiff  was   injured,"  etc. 

The  third  count  averred  that  "said  defendant,  not  regarding 
its  duty  in  that  behalf,  negligently  and  carelessly  permitted  and 
suffered  one  of  its  said  cars  whereon  the  said  plaintiff  was  then 
and  there  a  passenger,  to  be  operated  and  controlled  by  an  in- 
experienced and  incompetent  motorman,  in  that  the  said  motor- 
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man  wholly  failed  and  neglected  to  keep  a  proper  lookout,  where- 
by the  said  car,  running  at  a  high  and  dangerous  rate  of  speed, 
came  to  and  upon  a  sharp  and  dangerous  curve  on  the  road  of  the 
said  defendant  and  was  so  jarred  and  jerked  that  the  said  plain- 
tiff, who  was  then  and  there  in  the  exercise  of  due  care  and  caution 
was  hurled,  thrown  or  cast  from  her  seat  upon  said  car,  to  and 
upon  the  ground,*'  etc. 

After  the  administrator  was  made  a  party  in  said  case  three 
additional  counts  of  similar  import  were  filed,  varying  only  in  the 
use  of  the  name  of  Lewis  H.  Baldwin,  Administrator  of  Etta  B. 
Baldwin,  deceased,  as  plaintiff,  instead  of  Etta  B.  Baldwin. 
*'  A  similar  declaration  of  three  counts  was  filed  in  No.  30. 
To  each  of  said  declarations  the  defendant  pleaded:  (1)  Not 
Guilty;  (2)  Release;  (3)  Act  of  Limitetion. 

At  the  trials  it  was  agreed  between  the  respective  counsel 
(1)  that  as  the  facts  in  the  above  stated  cases  were  identical, 
the  said  cases  should  be  tried  together  by  the  same  jury,  and  that 
the  jury  should  render  separate  verdicts  upon  said  facts;  (2)  that 
the  defendant  company  was  operating  by  electric  power  the  car 
on  which  Etta  B.  Baldwin  was  riding  at  the  time  she  received  her 
alleged  injuries,  and  that  said  defendant  company  was  lawfully 
operating  said  car  at  the  time*  and  place  of  the  alleged  accident. 

The  exemplified  copy  of  the  letters  of  administration  granted 
by  the  Probate  Court  of  Camden,  New  Jersey,  to  Lewis  F. 
Baldwin,  as  administrator  of  the  estate  of  Etta  B.  Baldwin, 
deceased,  were  offered  in  evidence  by  the  plaintiffs  and  admitted 
without  objection. 

Mabel  Buckmaster,  one  of  plaintiff's  witnesses  was  asked: 

"Q.  What  was  the  first  you  knew  of  the  accident?  A.  I 
heard  the  motorman  exclaim  something,  and  then  I  was  thrown 
out  of  the  car." 

"Q.  Do  you  know  what  he  said?  A.  He  said,  *My 
God' — ^and  then  I  don't  know  the  rest." 

"Q.  You  heard  him  say,  *My  God,'  and  you  don't  know 
hat  he  said  after  that?     A.     No,  sir." 
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(Objected  to  by  Mr.  Richards,  counsel  for  defendant,  and 
motion  made  to  strike  out  the  last  two  answers.) 

Mr.  Davis: — ^This  is  admissible  as  part  of  the  res  gestae;  it 
happened  right  at  the  time  of  the  accident. 

Mr,  Richards: — Everything  that  is  a  part  of  the  res  gestae 
is  not  necessarily  admissible.  The  exclamation  does  not  show 
anything,  either  excuse  or  otherwise;  nothing  binding  the  defen- 
dant or  showing  the  cause  of  the  accident,  the  reason  for  it  or  any- 
thing else. 

Pennewill,  J. : — ^We  think  this  is  part  of  the  res  gestae,  and, 
for  what  it  is  worth,  we  think  it  is  admissible.  The  objection  is 
overruled,  and  we  refuse  to  strike  out  the  answer. 

"Q.  What  happened  to  you?  A.  I  was  suddenly  thrown 
from    the    car.'* 

(Objected  to  by  Mr.  Richards,  counsel  for  defendant,  who 
moves  that  the  answer  be  stricken  out.) 

Mr.  Hayes: — We  will  follow  this  up  and  show  that  this  is  one 
act,  that  Miss  Etta  B.  Baldwin  and  this  young  lady  were  thrown 
off  at  the  same  time. 

Pbnnewill,  J.: — ^We  think  it  is  admissible,  and  refuse  to^ 
strike  out  the  answer. 

The  plaintiff,  Lewis  F.  Baldwin,  was  asked  by  his  counsel  ta 
state  what  expenses  he  had  been  put  to  by  reason  of  his  said 
daughter's  injuries,  and  after  stating  the  amoimt  of  the  Doctor's 
bills,  and  bills  for  medicines,  continued, "  Well,  the  funeral  expen- 
ses were  two  hundred  and  eighteen  dollars  and  twenty-five  cents." 

Mr.  Richards: — I  object  to  the  item  of  funeral  expenses  upon 
the  ground  that  they  are  not  recoverable  in  this  case.  The  father 
can  only  recover  in  this  action  for  the  loss  of  his  daughter's 
services  during  her  minority,  and  for  such  expenses  as  he  has  been 
put  to  by  reason  of  her  illness.  He  cannot  recover  for  her  death 
or  any  expenses  incident  thereto.  This  is  an  action  to  recover 
for  loss  of  services  and  expenses  incurred  at  the  time  of  death; 
furthermore,  it  is  not  alleged  in  the  narr. 

Pbnnewill,  J. : — It  is  not  covered  by  your  narr,  Mr  Hayes. 
We  sustain  the  objection. 
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Plaintiffs*    Prayers. 

The  plaintiffs,  by  their  counsel,  Walter  H.  Hayes  and  George 
N,  Davis,  pray  the  Court  to  instruct  the  jury  as  follows: 

1.  That  the  Court  charge  the  jury,  as  in  the  case  of  Betts 
vs.  The  Wilmington  City  Railway  Company  (3  Pennewill,  450), 
as  follows: 

**We  find  the  duty  of  such  common  carrier  to  its  passengers 
nowhere  better  expressed  than  in  one  of  the  decisions  of  our 
own  State— viz.,  Flinn  vs.  P.,  W.  &  B.  R.  R.  Co.,  1  Houst.,  469— 
which  is  the  leading  case  in  this  State  on  the  subject. 

"The  Court  there  says:  *  A  common  carrier  of  passengers  is 
liable  for  injuries  to  the  latter  only  in  case  of  his  negligence. 
But  the  law  in  its  beneficence  will  not  allow  any  trifling  with  the 
lives  or  personal  safety  of  human  beings,  and  therefore  exacts 
great  care,  diligence  and  skill  from  those  to  whose  charge  as 
common  carriers  they  are  committed;  common  carriers  of  passen- 
gers are  responsible  for  any  negligence  resulting  in  injury  to  them, 
and  are  required  in  the  preparation,  conduct  and  management  of 
their  means  of  conveyance,  to  exercise  every  degree  of  care, 
diligence  and  skill  which  a  reasonable  man  would  use  under  such 
circumstances.  This  obligation  is  imposed  on  them  as  a  public 
duty,  and  by  their  contract  to  carry  safely,  as  far  as  human  care 
and  foresight  will  reasonably  admit.  A  railroad  company, 
using  as  it  does  the  powerful  and  dangerous  agency  of  steam,  is 
bound  to  provide  skillful  and  careful  servants,  competent  in 
every  respect  for  the  posts  they  are  appointed  to  fill  in  their 
service.'   " 

The  motive  power  in  that  case  was  steam,  but  the  rule  and 
the  reason  of  the  case  apply  equally  to  the  cases  at  bar  where  the 
motive    power    was    electricity. 

2.  The  rule  is  that  where  a  disease  caused  by  an  injury 
received  through  defendant's  negligence  supervenes,  as  well  as 
where  the  disease  exists  at  the  time  pf  the  injury,  and  is  aggrava- 
ted by  it,  the  plaintiff  is  entitled  to  full  compensatory  damages. 

3.  Where  one  is  injured  by  the  fault  or  omission  of  another, 
and  in  consequence  thereof  becomes  diseased  or  in  delicate 
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health,  the  disease  is  considered  the  proximate,  although  not  the 
natural,  consequence  of  the  injury,  and  the  party  may  be  allowed 
to  recover  compensation  therefor. 

4.  That  the  Court  charge  the  jtuy,  as  in  the  case  of  Lynches 
ExectUrices  vs.  Wilmington  City  Railway  Company  (see  p.  192), 
that  if  their  verdict  should  be  for  the  plaintiff,  Etta  B.  Baldwin's 
administrator,  it  shotild  be  for  such  sum  of  money  as  would  have 
reasonably  compensated  Etta  B.  Baldwin,  if  living,  for  her  pain 
and  suffering  by  reason  of  the  injuries  complained  of,  from  the 
time  she  received  such  injuries  to  the  time  of  her  death. 

5.  That  in  the  case  of  the  father,  Lewis  F.  Baldwin,  he 
would  be  entitled  to  recover  such  stmi  of  money  as  would  reason- 
ably compensate  him  for  money  expended  for  medicines,  for 
physicians'  bills  and  for  the  loss  of  wages  of  Etta  B.  Baldwin, 
growing  out  of  and  resulting  from  the  accident. 

6.  That  the  plaintiff,  Lewis  F.  Baldwin,  can  recover,  if  the 
jury  should  find  for  him,  for  loss  of  wages  of  Etta  B.  Baldwin 
up  until  the  time  she  would  have  arrived  at  the  age  of  twenty- 
one  years,  had  she  lived,  or  during  her  minority. 

Dependant's    Prayers. 

The  defendant,  by  its  counsel,  Robert  H.  Richards,  prays  the 
Court    to    instruct    the    jury    as    follows: 

1.  This  case  is  based  upon  the  alleged  negligence  of  the 
defendant.  Negligence  can  never  be  presumed  in  such  cases  as 
this,  but  must  always  be  proved.  The  burden  of  proving  negli- 
gence, as  attributable  to  the  defendant,  rests  upon  the  plaintiff. 

Queen  Anne's  R.  R.  vs.  Reed,  5  Pennewill,  231. 

2.  There  can  be  no  recovery  in  this  case  unless  it  be  proved 
to  the  satisfaction  of  the  jury  that  the  plaintiff's  intestate  was 
injured  in  the  manner  alleged  in  the  narr  by  reason  of  such  an 
accident  as  is  described  in  the  narr,  and  was  occasioned  by  defen- 
dant's  negligence. 

3.  If  the  plaintiff's  intestate  was  not  injured  by  the  accident 
referred  to  in  the  narr,  he  cannot  recover. 
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4.  Even  if  the  accident  described  in  the  narr  was  caused  by 
defendant's  negligence,  the  said  plaintiflE  cannot  recover  for  any 
injuries  alleged  to  have  been  sustained  by  Etta  Baldwin,  the 
plaintiff's  intestate,  unless  such  injury  or  injuries  are  shown  to  the 
satisfaction  of  the  jury  to  have  been  the  natural  and  probable 
consequence  of  the  said  negligence,  and  were  such  injuries  as 
ought  to  have  been  foreseen  by  the  defendant  in  the  light  of  the 
attending  circumstances. 

5.  In  order  to  warrant  a  finding  that  negligence  is  the  proxi- 
mate cause  of  an  injury,  it  must  appear  that  the  injury  was  the 
natural  and  probable  consequence  of  the  negligence  and  that  it 
ought  to  have  been  foreseen  in  the  light  of  the  attending  cir- 
cumstances. 

Schaffer  vs.  Railroad  Company,  105    U,  5.  249. 

6.  The  plaintiff  cannot  recover  for  any  injiuies  proved  to 
have  been  sustained  by  Etta  Baldwin  except  such  as  are  shown 
to  have  been  the  natural  and  probable  consequences  of  the  defen- 
dant's negligence  and  as  ought  to  have  been  foreseen  by  the  defen- 
dant in  the  light  of  the  attending  circumstances. 

7.  The  plaintiff  cannot  recover  in  this  cause  for  the  eflEects 
of  any  disease  or  diseases  contracted  after  the  accident,  unless 
such  disease  or  diseases  is  or  are  clearly  shown  to  have  been  the 
natural  and  probable  consequences  of  the  defendant's  negligence, 
and  was  or  were  such  as  ought  to  have  been  foreseen  by  the 
defendant  in  the  light  of  the  attending  circumstances. 

8.  For  the  effects  of  any  disease  or  diseases,  contracted 
after  the  accident  by  reason  of  a  new  and  independent  cause 
intervening  between  the  accident  (or  the  original  injury  caused 
thereby,  if  any),  and  the  condition  resulting  from  the  disease, 
the  defendant  is  not   liable. 

9.  If  the  tuberculosis  from  which  Etta  Baldwin  suffered  for 
a  long  time  prior  to  her  death  was  caused  by  her  vitality  having 
been  so  reduced,  by  an  injury  resulting  from  defendant's  negli- 
gence, as  to  make  her  unable  to  throw  off  the  germs  of  tuberculo- 
sis which  attacked  her  through  the  lungs,  the  defendant  would 
not  be  liable  for  any  pain,  suffering,  loss  of  earning  power  or  loss 
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of  services  due  to  the  tuberctilosis,  because  the  reception  into  the 
lungs  of  the  germs  of  tuberculosis  would  be  a  new  and  indepen- 
dent cause,  intervening  between  the  original  injury  and  the  result, 
for  which  the  defendant  would  not  be  liable. 

10.  If  the  jury  should  find  for  the  plaintiff  in  No.  24  May 
Term,  1907,  they  can  allow  damages  only  for  the  pain  and 
suffering  caused  to  plaintiff's  intestate  in  her  life  time  by  injuries 
which  were  the  natural  and  probable  consequences  of  the  defen- 
dant's negligence  only. 

11.  If  the  jury  should  find  for  the  plaintiff  in  No.  24  May 
Term,  1907,  they  cannot  allow  damages  for  the  pain  and  suffering 
caused  to  the  plaintiff's  intestate  by  any  injuries  or  diseases  which 
were  not  the  natural  and  probable  consequence  of  the  defendant's 
negligence,  or  which  were  the  result  of  any  cause  intervening 
between  defendant's  negligence  and  such  injuries  or  diseases. 

12.  If  the  jury  should  find  for  the  plaintiff  in  No.  30 
September  Term,  1907,  they  can  allow  as  damages  only  the 
pecuniary  value  to  the  plaintiff  of  the  services  of  Etta  Baldwin 
during  that  portion  of  her  minority  when  she  was  rendered  unable 
to  work  by  reason  of  such  injuries  as  were  the  natural  and  prob- 
able consequence  of  the  defendant's  negligence,  together  with 
such  expenses  as  were  proved  to  have  been  incurred  by  the 
plaintiff  for  nursing,  medicines  and  medical  attendance  in  con- 
nection with  such  last-mentioned  injuries  only. 

13.  In  no  event  can  damages  be  allowed  except  such  as 
result  directly  from  the  negligent  act  of  the  defendant.  Damages 
produced  by  other  agencies  than  those  causing  the  injury,  or 
even  by  agencies  remotely  connected  with  those  causing  the 
injury,  cannot  be  awarded  as  proximate  or  proper  compensation, 
but  only  where  the  injury  flows  from  the  negligent  act  as  its 
natural  concomitant,  qr  as  the  direct  result  thereof.  Where 
speculation  or  conjecture  has  to  be  resorted  to  for  the  purpose  of 
determining  whether  the  injury  results  from  the  negligent  act  or 
from  some  other  cause,  then  the  rule  of  law  excludes  the  allowance 
of  damages  for  such  injury. 

6  Thompson  on  Negligence,  Sec.  7193. 
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14.  If  the  jury  should  believe  from  the  evidence  that 
Etta  Baldwin  had  contracted  the  disease  of  pulmonary  tuberculo- 
sis before  the  accident  they  cannot  allow  damages  for  any  pain 
and  suffering  caused  to  Etta  Baldwin  after  the  accident  by  this 
disease,  nor  for  any  loss  of  service  caused  thereby,  nor  for  any 
expenses  incurred  in   attempting  to  cure  such  disease. 

15.  If  the  jury  should  believe  from  the  evidence  that  Etta 
Baldwin  at  the  time  of  the  accident  had  already,  contracted  the 
disease  of  pulmonary  tuberculosis,  they  cannot  allow  damages 
for  any  pain  and  suffering  caused  to  her  after  the  accident  by  this 
disease,  nor  for  any  loss  of  services  caused  thereby,  nor  for  any 
expenses  incurred  in  attempting  to  cure  such  disease. 

16.  If  Etta  Baldwin,  by  her  own  negligence  in  disregarding 
her  physician's  instruction  with  respect  to  returning  to  work, 
caused  any  pain  and  suffering  to  herself,  no  damages  can  be 
allowed  for  such  pain  and  suffering  so  caused,  nor  can  any  dam- 
ages be  allowed  which  result  from  such  disregard  of  her  physi- 
cian's instructions. 

17.  That  the  jury  be  instructed,  in  case  they  should  find  for 
the  plaintiff  in  No.  30,  that  damages  for  the  loss  of  services  of 
Etta  B.  Baldwin  cannot  be  allowed  beyond  the  date  of  the  death 
of  Etta  B.  Baldwin. 

Pennewill,  J.,  charging  the  jury: 

Gentlemen  of  the  jury : — You  are  trying  in  this  proceeding, 
by  agreement  of  counsel,  two  cases  growing  out  of  the  same  acci- 
dent. One  of  the  actions  was  brought  by  Etta  B.  Baldwin,  the 
deceased,  in  her  lifetime  to  recover  damages  for  her  pain  and 
suffering  from  injuries  alleged  to  have  been  caused  by  the  defen- 
dant company  in  so  negligently  running  one  of  its  trolley  cars 
from  Brandywine  Springs  to  this  city,  that  in  taking  a  sharp 
curve,  at  Cleveland  and  Lancaster  avenues,  the  deceased  was 
thrown  from  the  car  and  so  injured  that  she  suffered  great  pain 
and  finally  died  from  tuberculosis  or  consumption  as  the  result  of 
her  injuries. 

The  specific  negligence  relied  upon  is  the  excessive  and 
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dangerous  rate  of  speed  at  which  the  car  was  running  at  the  time 
of  the  accident,  and  also  the  inexperience  and  incompetence  of 
the  motorman  who  was  running  the  car. 

After  the  death  of  Etta  B.  Baldwin  her  administrator,  Lewis 
F.  Baldwin,  was  made  party  plaintiff  in  her  stead,  and  is  now 
prosecuting  that  case.  He  is  not,  however,  seeking  to  recover 
damages  for  the  death  of  Etta  B.  Baldwin,  but  only  damages  for 
her  pain  and  suffering  resulting  from  the  injuries  she  sustained  on 
account  of  the  said  accident  and  negligence  of  the  defendant. 

The  other  case  which  you  are  trying  was  brought  by  Lewis  F. 
Baldwin,  the  father  of  Etta  B.  Baldwin,  to  recover  damages 
alleged  to  have  been  sustained  by  him  on  accotmt  of  the  loss  of 
his  daughter's  services,  and  expenses  incurred  by  him  in  the  effort 
to  cure  her,  occasioned  by  the  injuries  she  received  in  the  said 
accident,  and  which  he  alleges  were  caused  by  the  negligence  of 
the  defendant.  Neither  is  it  sought  in  this  case  to  recover 
damages  for  the  death  of  Etta  B.  Baldwin,  but  only  such  damages 
as  the  father  suffered  on  account  of  the  loss  of  his  daughter's 
services,  and  expenses  incurred  in  attempting  to  cure  her. 

The  father  is  entitled  to  the  services  of  a  minor  child,  and 
if  such  services  were  lost  or  impaired  by  the  negligence  of  the 
defendant,  the  father  is  entitled  to  be  reasonably  compensated 
for  such  loss  or  impairment.  But  even  if  the  defendant  is  liable, 
by  reason  of  its  negligence,  for  such  loss  of  services,  a  recovery  can 
be  had  only  for  such  a  sum  as  the  evidence  shows  the  father 
actually  sustained  on  account  of  the  injuries  complained  of 
caused  by  the  defendant's  negligence,  and  not  for  any  loss  of 
services  caused  by  affliction,  sickness,  disease  or  anything  else 
that  did  not  result  from  the  accident  and  defendant's  negligence. 
In  estimating  the  value  of  the  daughter's  services  to  the  father 
you  may  consider  her  earnings  and  ability  to  labor. 

It  is  admitted  that  the  defendant  company  was  at  the  time 
and  place  of  the  accident  lawfully  operating  by  electricity,  the 
car  that  caused  the  accident;  that  it  was  a  common  caijier  at  the 
time,  engaged  in  the  business  of  transportation  of  passengers  for 
hire,  and  also  that  Etta  B.  Baldwin  was  a  passenger  on  the  defen- 
dant's car. 
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A  common  carrier  of  passengers  is  liable  for  injuries  to  the 
latter  in  case  of  the  carrier's  negligence.  The  law  exacts  great 
care,  diligence  and  skill  from  those  to  whose  charge  as  common 
carriers  passengers  are  committed.  They  are  responsible  for  any 
negligence  resulting  in  injury  to  passengers,  and  are  required  in 
the  preparation,  conduct  and  management  of  their  cars  or  means 
of  conveyance  to  exercise  every  degree  of  care  that  a  reasonable 
man  would  use  under  like  circumstances.  But  while  the  com- 
mon carrier  is  held  to  strict  care  in  the  safe  transportation  of  its 
passengers,  it  must  nevertheless  be  borne  in  mind  that  it  is  not  an 
insurer  of  their  safety,  but  responsible  only  for  its  own  negligence. 

These  actions  are  based  upon  negligence  which  has  often  been 
defined  by  this  Court  to  be  the  want  of  ordinary  care,  that  is,  the 
want  of  such  care  as  a  reasonably  prudent  and  careful  man 
would  use  under  similar  circtanstances.  It  is  for  you  to  deter- 
mine from  the  evidence  whether  there  was  any  negligence  that 
caused  the  accident,  and  if  there  was,  whether  it  was  the  negli- 
gence of  the  defendant. 

To  entitle  the  plaintiffs  to  recover  at  all  it  must  have  been 
shown  to  your  satisfaction  by  a  preponderance  of  the  evidence, 
that  the  negligence  which  caused  the  accident  and  injuries,  if  any 
there  were,  was  the  fault  of  the  defendant  company.  The  burden 
of  proving  such  negligence  rests  upon  the  plaintiff,  and  the 
defendant  can  be  held  liable  only  for  such  negligence  as  constitu- 
ted the  proximate  cause  of  the  injuries  complained  of. 

The  term  ordinary  care,  when  applied  to  the  management  of 
railway  cars  in  motion,  imports  all  the  care  which  the  peculiar 
circumstances  of  the  place  or  occasion  reasonably  require,  and  this 
will  be  increased  or  diminished  according  as  liability  of  danger 
and  accident,  and  injury  to  others,  is  increased  or  diminished  in 
the  movement  and  management  of  such  cars. 

It  is  the  duty  of  a  railway  company  to  keep  its  cars  under 
proper  control,  to  slow  up  where  danger  is  inmiinent,  and  where 
by  so  doing  accident  could  be  avoided.  It  is  also  its  duty  to  have, 
in  the  management  of  its  cars,  careful  and  competent  servants. 

In  order  for  the  plaintiff  in  either  of  the  cases  before  you  to 
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recover  at  all,  it  must  have  been  proved  to  your  satisfaction  (1) 
that  Etta  B.  Baldwin  was  injured;  (2)  that  she  was  injured  in  the 
manner  alleged  in  plaintiff's  declaration,  that  is,  by  being  thrown 
from  the  car,  and  not  otherwise;  (3)  that  defendant's  negligence 
was  the  proximate  cause  of  the  injuries  complained  of. 

The  plaintiffs  cannot  recover  in  either  case  for  the  effect 
of  tuberctdosis  or  any  other  disease  contracted  after  the  accident, 
unless  it  is  satisfactorily  shown  to  the  jury  that  such  disease  was 
the  natural  and  probable  consequence  of  the  defendant's  negli- 
gence. 

Brown  vs.  Craven,  175  ///.  413. 

Nor  can  there  be  any  recovery  for  the  effects  of  any  disease 
contracted  before  the  accident  tmless  the  jury  are  clearly  satisfied 
from  the  evidence  that  such  disease  was  aggravated  or  increased 
by  the  negligent  act  of  the  defendant,  and  even  then  recovery 
could  be  had  only  to  the  extent  that  such  effects  were  so  aggra- 
vated  or    increased. 

R.  R,  Co,  vs.  Heechty  115  Ind,,  443;  and  numerous  cases  there 
cited. 

We  say  to  you,  therefore,  that  no  recovery  can  be  had  for  the 
ef!ects  of  any  disease  contracted  or  suffered  by  Etta  B.  Baldwin 
which  was  not  the  natural  and  probable  consequence  of  the  defen- 
dant's negligence. 

The  question  always  is,  was  there  an  tmbroken  connection 
between  the  wrongful  act  and  the  injury — a  continuous  opera- 
tion; did  the  facts  constitute  a  continuous  succession  of  events  so 
linked  together  as  to  make  a  natural  whole,  or  was  there  some 
new  and  independent  cause  intervening  between  the  wrong  and 
the  injury?  Unless  the  evidence  of  the  plaintiff  is  sufficient  to 
show  the  connection  between  the  immediate  cause  of  the  death 
and  the  injury  received  the  plaintiff  cannot  recover  for  the  effects 
or  consequences  of  the  disease  that  caused  the  death. 

Weber  vs.  Third  Ave.  R.  R.  Co.,  12  N.  Y.  App.  Div.,  Sup.Ct., 
514. 

In  no  event  can  damages  be  allowed  except  such  as  resulted 
directly  from  the  negligent  act  of  the  defendant.     Damages  pro- 
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duced  by  other  agencies  than  those  causing  the  injury  cannot  be 
awarded  as  proper  compensation. 

6  Thomp.  on  Neg.,  Sec,  7193. 

It  is  now  for  you,  gentlemen,  to  carefully  consider  all  the 
evidence  in  each  of  the  cases  before  you  and  reach  such  verdict 
as  your  judgment  and  consciences  will  approve. 

If  you  should  find  in  favor  of  the  plaintiff  in  the  case  brought 
by  Etta  B.  Baldwin  for  pain  and  suffering,  your  verdict  should  be 
for  such  a  sum  as  would  be  a  reasonable  compensation  for  her 
pain  and  suffering  from  the  injuries  complained  of  caused  by  the 
defendant's  negligence. 

If  you  should  find  in  favor  of  the  plaintiff  in  the  case  brought 
by  Lewis  F.  Baldwin,  the  father  of  Etta  B.Baldwin,  for  the  loss  of 
services  and  expenses  incurred,  your  verdict  should  be  for  such  a 
sum  as  you  believe  from  the  evidence  would  have  been  the 
pecimiary  value  to  the  plaintiff  of  the  services  of  his  daughter 
during  her  minority  when  rendered  unable  to  work  by  reason  of 
injuries  caused  by  defendant's  negligence,  together  with  such 
expenses  as  were  proved  to  have  been  incurred  by  the  plaintiff  for 
medicines  and  medical  attendance  in  connection  with  such  in- 
jiuies. 

If  you  are  not  satisfied  that  the  defendant  company  was 
guilty  of  any  negligence  that  caused  the  injuries  complained  of 
your  verdict  in  each  case  should  be  for  the  defendant. 

Verdict  for  the  plaintiff,  in  the  case  of  Etta  B.  Baldwin's 
Administrator,  for  $900. 

Verdict  for  the  plaintiff,  in  the  case  of  Lewis  F.  Baldwin, 
for  $600. 
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Annie  L.  Flieth  vs,  Samuel  E.  Cunningham. 

Personal  Injuries — Pleading — Demurrer  to  Declaration — Muni- 
cipal    Corporation — Footways    or   Sidewalks — Duty   of 

Abutting   Owner — City   Ordinance,  » 

Demurrer  to  plaintiff's  declaration  sustained  on  the  ground  that  the 
property  owner  is  liable  for  the  unsafe  or  defective  condition  of  the  foot- 
way or  sidewalk  in  front  of  his  premises  only  upon  failure  to  repair  after* 
notice  to  do  so,  given  in  acconlance  with  the  statute. 

{April  11,   1908.) 
Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.,  sitting.      'I 

WiUiam  F,  Kurtz  for  plaintiff. 

William  S.  Hilles  for  defendant. 

Superior  Coitrt,  New  Castle  County,  March  Tenn,  1908. 

Action  on  the  Case  (No  46,  May  Term,  1906),  to  recover 
damages  for  personal  injuries  to  plaintiff  alleged  to  have  been 
occasioned  by  reason  of  the  failure  of  the  defendant  to  keep  in 
repair  a  certain  pavement  or  sidewalk  on  which  his  property 
abutted  in  the  City  of  Wilmington. 

Demurrer  to  Declaration. 

The  first  count  of  the  declaration  alleged  that  "at  the  time 
of  the  committing  of  the  grievances  hereinafter  mentioned,  the 
defendant  above-named  was  and  still  is  the  owner  in  fee  simple 
of  a  certain  lot  of  land  with  the  messuage  thereon  erected,  situate 
on  the  south-east  side  of  Maryland  Avenue,  which  is  a  public 
highway  in  the  City  of  Wilmington,  New  Castle  County  aforesaid, 
and  as  such  owner  of  said  lot  of  land  and  messuage  abutting  on 
said  public  highway,  it  was  and  is  the  duty  of  the  said  defendant 
to  keep  the  foot-way  or  sidewalk  in  front  of  his  said  premises  in  a 
reasonably  safe  condition  for  persons  lawfully  passing  along  and 
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over  the  same,  yet  the  said  defendant,  not  regarding  his  duty  in 
that  behalf,  negligently  and  carelessly  placed,  or  by  and  through 
his  agents  and  servants  caused  to  be  placed,  a  certain  curb 
stop-box  in  and  upon  the  sidewalk  in  front  of  his  aforesaid  premi- 
ses so  that  it  projected  several  inches  above  the  level  of  the  sur- 
face of  said  sidewalk,  forming  a  dangerous  obstruction  to  persons 
passing  lawfully  along  and  over  said  sidewalk  of  said  public 
highway,  whereby  the  said  plaintiff,  to  wit,  on  the  thirteenth  day 
of  April,  A.  D.  1905,  at  the  city  of  Wilmington,  County  of  New 
Castle  aforesaid,  while  she  was  lawfully  passing  along  and  over 
the  sidewalk  in  front  of  the  defendant's  premises,  and  was  in  the 
exercise  of  due  care  and  caution  on  her  part,  then  and  there 
stumbled  upon  and  over  said  curb  stop-box  or  obstruction  and 
then  and  there  fell  and  broke  her  leg  at  or  near  the  ankle,  and 
was  otherwise  greatly  hurt,  bruised  and  wounded,  and  was  sick, 
sore,  lame  and  disordered,  and  so  remained  and  continued  for  a 
long  space  of  time,"  etc. 

The  charging  part  of  the  second  count  was  that  **the  said 
defendant,  not  regarding  his  duty  in  that  behalf,  negligently  and 
carelessly  suffered  and  permitted,  or  by  and  through  his  agents 
and  servants  suffered  and  permitted,  a  certain  curb  stop-box  to 
be  and  remain  in  and  upon  the  sidewalk  in  front  of  his  aforesaid 
premises  so  that  it  projected  several  inches  above  the  level  of  the 
surface  of  said  sidewalk  forming  a  dangerous  obstruction  to  per- 
sons passing  lawfully  along  and  over  the  said  sidewalk  of  said 
public  highway,  whereby  the  said  plaintiff,"  etc. 

The  third  count  charged  that  the  defendant  "as  such  owner 
of  said  lot  of  land  and  messuage  abutting  on  said  public  highway, 
by  virtue  of  Sections  1 19,  120  and  121  of  the  Charter  of  the  City  of 
Wilmington  aforesaid,  as  passed  by  the  General  Assembly  of  the 
State  of  Delaware  on  April  13,  A.  D.  1883,  and  the  subsequent 
acts  amendatory  of  said  section,  it  was  and  is  the  duty  of  the 
defendant  to  repair  the  footway  between  the  curbstone  and 
building  line  in  front  of  his  said  lot  whereon  is  erected  a  dwelling- 
house,  so  that  said  footway  shall  be  reasonably  free  from  any 
obstruction  or  defective  condition  which  might  endanger  the  free 


Digitized  by  VjOOQIC 


FLEITH   vs.   CUNNINGHAM.  99 


PACTS. 


passage  of  persons  lawftiUy  passing  along  and  over  the  same  (said 
obstruction  or  defective  condition  of  the  footway  aforesaid  herein 
complained  of  not  having  been  caused  by  the  City  of  Wilmington, 
or  any  of  its  authorized  agents),  yet  the  said  defendant,  not 
regarding  his  duty  in  that  behalf,  negligently  and  carelessly 
placed,  or  by  and  through  his  agents  and  servants,  caused  to  be 
placed  a  certain  curb  stop-box,  in  and  upon  the  footway  or 
sidewalk  in  front  of  his  aforesaid  premises  between  the  curbstone 
and  the  building  line  thereof  so  that  it  projected  several  inches 
above  the  level  of  the  surface  of  said  footway  or  sidewalk, 
forming  a  dangerous  obstruction  or  defective  condition  thereof 
to  persons  passing  lawfully  along  and  over  said  footway  or 
sidewalk  aforesaid,  for  a  long  space  of  time  and  after  the  said 
defendant,  his  agents  and  servants,  had  notice  thereof  or  by 
the  exercise  of  reasonable  care  and  caution  ought  to  have  had 
notice  thereof,  whereby  the  said  plaintiff,"  etc. 

The  fourth  count  was  similar  to  the  third. 

The  fifth  count  charged  that  **at  the  time  of  the  committing 
of  the  grievances  hereinafter  mentioned,  the  defendant  above- 
named  was  and  still  is  the  owner  in  fee  simple  of  a  certain  lot  of 
land  with  the  messuage  thereon  erected,  situate  on  the  south-east 
side  of  Maryland  Avenue,  which  was  and  is  a  public  highway  in 
the  City  of  Wilmington,  New  Castle  County  aforesaid,  the  said 
City  of  Wilmington  not  being  the  owner  of  the  fee  of  said  public 
highway  but  haviAg  only  the  right  of  lawful  passage  ther  over 
for  its  residents  and  the  public  generally,  the  reversion  of  the  fee 
of  said  public  highway  between  the  building  lines  thereof,  being 
in  the  owners  of  the  properties  abutting  thereon,  and  as  such 
owner  of  said  lot  of  land  and  messuage  abutting  on  said  public 
highway,  as  well  as  the  owner  of  the  reversion  of  said  highway 
from  the  building  line  to  the  middle  of  said  highway  for  such  por- 
tion thereof  immediately  abutting  in  front  of  said  defendant's 
aforesaid  lot  of  land,  by  virtue  of  Sections  119,  120  and  121  of  the 
Charter  of  the  City  of  Wilmington,  aforesaid,  as  passed  by  the 
General  Assembly  of  the  State  of  Delaware,  on  April  13,  A.  D. 
1S83,  and  the  subsequent  acts  amendatory  of  said  sections,  it 
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was  and  is  the  duty  of  the  defendant  to  repair  the  footway 
between  the  ctirbstone  and  building  line  in  front  of  his  said  lot 
whereon  is  erected  a  dwelling-house,  so  that  said  footway  shall 
be  reasonably  free  from  any  obstruction  or  defective  condition 
which  might  endanger  the  free  passage  of  persons  lawfully  passing 
along  and  over  the  same  (the  said  obstruction  or  defective  con- 
dition of  the  footway  aforesaid  herein  complained  of  not  having 
been  caused  by  the  City  of  Wilmington,  or  any  of  its  authorized 
agents),  yet  the  said  defendant,  not  regarding  his  duty  in  that 
behalf,  negligently  and  carelessly  placed,  or  by  and  through  his 
agents  and  servants,  caused  to  be  placed  a  certain  curb  stop- 
box,"  etc. 

The  sixth,  seventh  and  eighth  counts  were  similar  to  the 
above. 

William  5.  Hilles,  for  defendant,  filed  a  demurrer  to  each  of 
said  counts,  assigning  the  following  causes  to  the  same: 

That  the  said  cotmts  do  not  correctly  state  the  lawful  and 
legal  duty  of  the  defendant. 

That  as  a  matter  of  law,  it  was  not  and  is  not  the  duty  of  the 
defendant  to  keep  the  footway  or  sidewalk  in  front  of  his  said 
premises  in  a  reasonably  safe  condition  for  persons  lawfully 
passing  along  and  over  the  same  as  set  forth  in  the  said  counts. 

That  the  said  defendant  was  not  responsible  for  the  condition 
of  the  said  sidewalk  in  front  of  his  said  premises,  except  so  far  as 
the  said  condition  might  be  due  to  his  act  or  the  act  of  his  author- 
ized agent. 

That  as  a  matter  of  law,  it  was  not  and  is  not  the  duty  of  the 
defendant  to  repair  the  footway  between  the  curbstone  and 
building  line  in  front  of  his  said  lot  whereon  is  erected  the  dwell- 
ing-house, so  that  said  footway  shall  be  reasonably  free  from  any 
obstruction  or  defective  condition  as  set  forth  in  the  said  counts  of 
the  said  declaration. 

That  the  ordinance  therein  referred  to  has  no  connection 
whatever  with  the  c^use  of  action  or  the  duty  of  the  said  defen- 
dant. 
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That  it  does  not  appear  what,  if  any,  connection  the  said 
ordinance  has  with  the  matters  complained  of  in  the  said  counts. 

Per  Curiam:  Demtirrer  sustained,  on  the  ground  that  the 
property  owner  is  liable  only  upon  failure  to  repair  after  notice 
to  do  so,  given  in  accordance  with  the  statute. 


Clarbncb  H.  Emory  vs.  Glbns  Falls  Insurance  Company. 

Fire    Insurance    Company — Policy;    CondiHons    of — Proof    of 

Loss — Waiver — Conduct  of  the  Company — Presumption 

— Principal   and    Agent. 

1.  Certain  provisions  contained  in  a  policy  of  fire  insurance  kM  to 
be  binding  upon  the  plaintiff;  and  to  entitle  him  to  a  recovery  it  must  be 
shown  that  they  were  complied  with,  unless  the  jury  shotdd  find  from  the 
evidence  that  a  compliance  was  either  expressly  or  impliedly  waived  or 
excused  by  the  def&dant  company  or  its  dtdy  authorized  agents. 

2.  The  weight  of  authority  is  to  the  effect  that  the  condition  of  a 
policy  requiring  proofs  of  loss  within  a  certain  time  may  be  waived  b^  the 
acts  and  declarations  of  the  af^ent  of  the  company  authorised  to  adjust  a 
1<M5,  notwithstanding  the  provision  in  the  policy  requiring  a  waiver  to  be  in 
writing. 

3.  If  the  defendant  company  through  its  adjusting  agent  so  conduc- 
ted itself  as  to  induce  the  plaintiff,  as  a  reasonable,  fair-minded  person,  to 
beUeve  that  the  company  would  not  require  formal  proofs  of  loss,  and  if 
the  plaintiff,  relying  upon  the  acts  and  declarations  of  such  agent  of  the 
company,  did  not  make  proofs  of  loss,  as  required  b3r  the  condition  of  the 
policy,  then  the  defendant  is  precluded  from  insisting  that  such  proofs 
than  be  made  within  sixty  days  after  the  fire. 

(AprU   16,    1908.)" 
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Judges  Spruance  and  Boyce  sitting. 

i4.  D.  Marshall  and  J,  Hall  Anderson  for  plaintiff. 

James  H.  Hughes  for  defendant. 

Superior  Court,  Sussex  County,  April  Term,  1908. 

Summons  Case  (No.  17,  April  Term,  1907)  to  recover  upon 
a  fire  insurance  policy  for  the  value  of  certain  property  covered 
by  said  policy  and  which  was  destroyed  by  fire,  August  11,  1906. 

BoYCE,   J.,   charging  the  jury: 

Gentlemen  of  the  jury: — ^This  is  an  action  brought  by 
Clarence  H.  Emory,  the  plaintiff,  against  the  Glens  Falls  Insur- 
ance Company,  the  defendant,  upon  a  fire  insurance  policy 
issued  by  the  defendant  company  to  the  plaintiff. 

The  policy  insured  the  plaintiff  for  one  year  from  the  date 
thereof — March  19th,  A.  D.  1906 — against  loss  or  damage  by 
fire  to  the  property  described  therein  to  an  amount  not  exceeding 
seven  hundred  and  fifty  dollars,  that  is  to  say,  three  hundred 
dollars  on  the  frame  two-story,  shingle-roof  building  then 
occupied  by  the  plaintiff  as  a  wheelwright  and  blacksmith  shop ; 
and  four  hundred  and  fifty  dollars  on  tools,  apparatus  and 
machinery,  stock  and  materials,  used  in  the  business  of  the 
plaintiff  while  contained  in  said  building  or  shop,  near  Milford, 
in  this  county. 

It  is  conceded  that  the  building  and  property  covered  by  the 
policy  were  destroyed  by  fire  on  the  night  of  August  11th, 
A.  D.  1906.  The  plaintiff  claims  that  the  value  of  the  building 
was  about  five  htmdred  dollars,  and  that  of  the  other  property 
was  $521.88.  The  plaintiff  seeks  to  recover  in  this  action  the 
sum  of  seven  htmdred  and  fifty  dollars,  the  amount  for  which  the 
said  building  and  property  were  insured,  with  interest  from 
December  9th,  A.  D.  1906,  said  to  be  $60.78,  aggregating  the 
sum  of  $810.78. 


Digitized  by  VjOOQIC 


EMORY  vs.  INSURANCE  CO.  103 

CHARGE. 


By  agreement  of  counsel,  filed  in  this  case,  the  defendant 
admits  as  proved  all  facts  and  things  necessary  to  be  proved  by 
the  plaintiff  to  enable  him  to  recover  (including  the  policy  of 
insurance,  which  is  the  basis  of  this  suit) — except  (1)  that 
proofe  of  loss  were  rendered  within  the  time  required  by  the  terms 
of  the  policy;  (2)  that  proofs  of  loss  rendered  were  sufficient  in 
form  or  substance;  (3)  that  the  rendering  of  prdofs  of  loss  was  in 
any  wise  waived  or  excused ;  (4)  that  the  time  for  rendering  proofs 
of  loss  was  in  any  way  extended;  (5)  the  reqtiirements  or  con- 
ditions of  the  policy  of  insurance  to  the  effect  that  the  loss  should 
not  be  payable  until  sixty  days  after  satisfactory  proofs  of  loss 
had  been  received  by  the  company;  (6)  the  requirements  and  con- 
ditions of  the  policy  of  insurance  to  the  effect  that  no  suit  or  ac- 
tion on  this  policy  should  be  sustainable  in  any  court  of  law  or 
equity  until  a  full  compliance  by  the  insured  with  all  the  fore- 
going requirements,  nor  unless  commenced  within  twelve  months 
next  after  the  fire. 

The  defendant  company  relies  upon  the  following  clauses 
contained  in  the  policy  to  defeat  a  recovery  in  this  action : 

**If  fire  occur  the  insured  shall  give  immediate  notice  of  any 
loss  thereby  in  writing  to  this  company,  protect  the  property 
from  further  damage,  forthwith  separate  the  damaged  and 
ondamaged  personal  property,  put  it  in  the  best  possible  order, 
make  a  complete  inventory  of  the  same,  stating  the  quantity 
and  cost  of  each  article  and  the  amotmt  claimed  thereon;  and, 
within  sixty  days  after  the  fire,  unless  such  time  is  extended  in 
writing  by  this  company,  shall  render  a  statement  to  this  comp- 
any, signed  and  sworn  to  by  said  insured,  stating  the  knowledge 
and  belief  of  the  insured  as  to  the  time  and  origin  of  the  fire;  the 
interest  of  the  insured  and  of  all  others  in  the  property;  the  cash 
value  of  each  item  thereof  and  the  amount  of  loss  thereon;  and 
all  encumbrances  thereon;  all  other  insurance,  whether  valid  or 
not,  covering  any  of  said  property;  and  a  copy  of  all  the  descrip- 
tions and  schedules  in  all  policies;  and  any  changes  in  the  title, 
use,  occupation,  location,  possession  or  exposures  of  said  property 
ance  the  issuing  of  this  policy;  by  whom  and  for  what  purpose 
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any  btiilding  herein  described  and  the  several  parts  thereof  were 
occupied  at  the  time  of  the  fire;  and  shall  furnish  the  required 
verified  plans  and  specifications  of  any  building,  fixtures  or 
machinery  destroyed  or  damaged;  and  shall  also  if  required  fur- 
nish a  certificate  of  the  magistrate  or  notary  public  (not  interested 
in  the  claim  as  a  creditor  or  otherwise  nor  related  to  the  insured) 
living  nearest  the*  place  of  fire  stating  that  he  has  examined  the 
circumstances  and  believes  the  insured  has  honestly  sustained 
loss  to  the  amount  that  such  magistrate  or  notary  public  shall 
certify." 

"No  suit  or  action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  cotirt  of  law  or  equity  until  a 
full  compliance  by  the  insured  with  all  the  foregoing  require- 
ments nor  tmless  commenced  within  twelve  months  next  after 
the  fire." 

**This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions  together  with  such  other  provisions, 
agreements  or  conditions  as  may  be  endorsed  hereon  or  added 
hereto  and  no  officer,  agent  or  other  representative  of  this  comp- 
any shall  have  power  to  waive  any  provision  or  condition  of  this 
policy  except  such  as  by  the  terms  of  this  policy  may  be  the  sub- 
ject of  agreement  endorsed  hereon  or  added  hereto  and  as  to 
such  provisions  and  conditions  no  officer,  agent  or  representative 
shall  have  such  power  or  be  deemed  or  held  to  have  waived  such 
provisions  or  conditions  unless  such  waiver,  if  any,  shall  be  writ- 
ten upon  or  attached  hereto,  nor  shall  any  privilege  or  permission 
affecting  the  insurance  tmder  this  policy  exist  or  be  claimed  by 
the  insured  unless  so  written  or  attached." 

These  provisions  contained  in  the  policy  are  binding  upon 
the  plaintiff  and  to  entitle  him  to  a  recovery  it  must  be  shown 
that  they  were  complied  with,  unless  you  should  find  from  the 
evidence  that  a  compliance  was  either  expressly  or  impliedly 
waived  or  excused  by  the  defendant  company  or  its  duly  autho- 
rized agents. 

The  plaintiff  admits  that  formal  proofs  of  loss,  such  as  are 
required  by  the  said  provisions,  were  not  made  within  sixty  days 
after  the  fire.     And  he  contends  that  the  requirement  for  such 
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proofs  "was  waived  by  the  acts  and  conduct  of  the  defendant, 
after  notice  of  the  fire,  and  within  sixty  days  after  the  fire. 

It  was  contended  by  counsel  for  the  defendant  that  there 
cotild  not  be  an  extension  of  time  for  filing  proofs  of  loss,  or  a 
waiver  of  such  proofs,  unless  such  extension  or  waiver  was  made 
in  writing  by  the  company,  or  some  authorized  agent. 

As  the  case  stands  before  you,  the  question  of  liability  of  the 
defendant  turns  upon  the  question  whether  the  defendant  did 
waive  formal  proofs  of  loss. 

This  Cotut  in  the  case  of  Schilansky,  et.  al.  vs.  Fire  Insurance 
Company,  4  PennewiU,  293,  held  that  in  considering  the  pro- 
visions of  policies  of  insurance  relating  to  matters  required  to  be 
done  by  the  insured,  subsequent  to  the  loss,  which  do  not  alter 
the  risk  of  the  insurer  or  increase  the  liability,  it  is  the  prevailing 
practice  of  the  courts  to  give  to  such  provisions  a  construction 
favorable  to  the  insured,  so  far  as  the  same  can  be  reasonably 
done. 

The  weight  of  authority  is  to  the  effect  that  the  condition  of 
the  policy  requiring  proofs  of  loss  within  a  certain  time  may  be 
waived  by  the  acts  and  declarations  of  an  agent  of  the  company 
authorized  to  adjust  a  loss,  notwithstanding  the  provision  in 
the  policy  requiring  a  waiver  to  be  in  writing. 

This  Court  in  the  case  of  Reed  vs.  Continental  Insurance 
Company,  6  PennewiU,  204,  said:  "It  was  competent  for  the 
defendant  to  waive  such  proofs  of  loss.  It  is  not  in  all  cases 
necessary  that  such  waiver  should  be  in  writing  and  en- 
dorsed upon  or  attached  to  the  poHcy.  Such  waiver  may  be 
proved  by  or  inferred  from  the  acts  and  conduct  of  the  insurer, 
or  its  duly  authorized  agents.'*  . 

The  plaintiff  claims  that  he  notified  Mr.  Causey,  the  local 
agent  of  the  defendant  company,  at  Milford,  on  the  day  after  the 
fire,  and  that  he  was  directed  by  Causey  to  make  a  list  of  the 
personal  property  destroyed  with  the  value  of  each  item;  that  he 
made  such  a  list;  that  on  September  the  6th,  1906,  Mr.  Sweeney, 
an  adjuster  of  the  company,  came  to  see  him  with  Mr.  Causey; 
that  they  went  to  the  place  of  the  fire  with  him  and  made  an 
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inspection  of  the  ruins;  that  Mr.  Sweeney  asked  him  if  he  had 
made  a  list  of  the  personal  property;  that  upon  getting  his  list 
from  his  dwelling,  he  handed  it  to  the  adjuster  who  went  over  the 
list,  making  inquiries  as  to  the  cost  of  certain  articles  and  how 
long  he  had  had  them;  that  he  made  notations  upon  the  list; 
that  he  finally  added  the  values  which  had  been  placed  opposite 
each  item,  making  the  total  $521.88;  that  he  then  deducted  from 
the  total  one-fourth  of  the  amount,  and  said  that  is  what  you  are 
entitled  to,  but  said  we  are  not  going  to  settle  to-day,  as  we  are 
going  to  investigate  the  matter;  that  afterwards  he  and  the 
adjuster  went  to  his  dwelling;  that  the  adjuster  asked  for  paper 
and  asked  him  to  read  off  the  list  and  values,  which  he  did.  the 
adjuster  taking  them  down;  that  they  afterwards  compared  the 
lists,  and  the  adjuster  taking  a  copy,  left  the  original  with  the 
insured;  that  the  adjuster  again  said  to  him,  you  are  entitled  to 
$391.41,  but  we  will  not  settle  to-day — will  settle  after  awhile. 
The  plaintiff  further  contends  that  he  saw  Mr.  Causey  several 
times  afterwards,  within  the  sixty  days  and  he  told  him  "not  to 
be  uneasy."  The  plaintiff  further  claims  that  he  informed 
Sweeney  and  Causey  fully  of  the  circumstances  attending  the 
fire,  so  far  as  he  knew,  and  that  he  gave  them  all  the  information 
which  the  object  of  proofs  of  loss  requires. 

The  defendant  admits  that  Sweeney  the  adjuster,  and 
Causey,  its  local  agent,  did  visit  the  plaintiff  and  with  him  did 
go  to  the  place  of  the  fire  within  sixty  days  after  the  fire;  that  the 
adjuster  did  talk  over  the  cause  of  the  fire ;  that  he  did  examine 
the  list  which  had  been  made  out  by  the  plaintiff;  that  he  did 
make  the  addition  of  the  values  set  opposite  the  items  of  property 
alleged  to  have  been  destroyed;  that  he  did  deduct  twenty-five 
per  cent,  from  the  total,  but  at  the  suggestion  of  the  plaintiff. 

The  defendant  denies  that  the  adjuster  offered  to  make  a 
settlement  with  the  plaintiff  upon  any  basis,  but  contends  that 
the  adjuster  said  to  the  plaintiff  that  he  neither  affirmed  nor 
denied  liability  of  his  company  for  the  loss;  that  he  told  plaintiff 
to  comply  with  the  terms  and  conditions  of  the  policy  and  di- 
rected his  attention  to  the  provisions  of  the  policy  respecting 
proofs  of  loss. 
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The  evidence  in  support  of  the  contention  of  the  parties 
was  conflicting. 

We  have  been  asked  to  instruct  you  to  find  a  verdict  for  the 
defendant.  This  we  decline  to  do.  We  think  the  question  of 
waiver  should  be  submitted  to  you  in  view  of  the  conflict  of  testi- 
mony, and  it  is  for  you  to  find  under  all  the  evidence  before  you 
whether  the  acts  and  declarations  of  the  adjuster  were  sufficient 
to  reasonably  induce  in  the  mind  of  the  plaintiff,  the  belief  that 
proofs  of  loss,  within  the  sixty  days,  would  not  be  reqtdred. 

If  you  find  that  the  defendant  company  through  its  adjust- 
ing agent,  so  conducted  itself  as  to  induce  the  plaintiff,  as  a 
reasonable,  fair-minded  person,  to  believe  that  the  company 
would  not  require  formal  proofs  of  loss,  and  that  the  plaintiff, 
relying  upon  the  acts  and  declarations  of  such  agent  of  the 
company,  did  not  make  proofs  of  loss,  as  required  by  the  con- 
dition of  the  policy,  then  we  say  to  you  that  the  defendant  is 
precluded  from  insisting  that  such  proofs  should  have  been  made 
within  sixty  days  after  the  fire,  and  your  verdict  shotdd  be  for 
the  plaintiff. 

On  the  other  hand,  if  you  should  find  that  the  conduct  of  the 
adjuster,  as  shown  by  the  evidence,  was  not  such  as  to  induce  a 
reasonable  person  to  believe  that  formal  proofs  of  loss  would  not 
be  required  tmder  the  conditions  of  the  policy,  or  if  you  should 
find  that  the  plaintiff,  knowing  that  such  proofs  were  necessary, 
or  being  so  informed  by  the  adjuster,  refused  or  neglected  to 
make  such  proofs,  your  verdict  should  be  for  the  defendant. 

You  should  determine  this  case  upon  the  preponderance  of 
the  evidence.  Where  the  evidence  is  conflicting,  as  in  this  case, 
the  jury  shotdd  reconcile  it  if  they  can.  If  this  cannot  be  done, 
you  should  be  governed  by  that  part  of  the  evidence  which,  tmder 
all  the  circumstances  of  the  case,  you  believe  to  be  most  entitled 
to  credit. 

Your  verdict  should  be  for  that  party  in  whose  favor  there  is 
the  preponderance  or  greater  weight  of  evidence. 

Verdict    for   plaintiff   for   $810.78. 
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William  C.  Short,  Administrator  of  Charles  A.  Short, 
deceased,  vs.  Philadelphia,  Baltimore  and  Washington 
Railroad  Company,  a  corporation  existing  tinder  the 
Laws  of  the  State  of  Delaware. 

Personal    Injuries — Death — Negligence — Running    Car    without 
Authority;  Averment  and  Proof  of — Evidence — City  Ordi- 
nance— Due    Care — Presumption. 

1.  When  the  plaintiff  in  an  action  for  personal  injuries  has  averred 
that  the  defendant  had  no  legal  right  or  authority  to  run  its  car  and 
engine  on  the  spur  of  track  and  over  the  sidewalk  at  the  point  where  the 
accident  occurred,  the  burden  is  upon  the  plaintiff  to  prove  it;  and  not 
having  proved  it,  it  cannot  be  presumed  to  be  true  because  the  defendant 
did  not  show  that  he  had  such  right  or  authority. 

2.  In  every  case  each  party  has  the  right  to  presume  that  the  other 
party  will  do  his  duty,  but  such  presumption  in  no  wise  relieves  such 
party  of  the  duty  of  exercising  ordinary  and  reasonable  care  on  his  own 
part. 

3.  If  it  is  shown  that  the  railway  company  was  running  its  shifter  or 
car  in  violation  of  an  ordinance  of  the  city,  such  violation  would  constitute 
negligence  on  the  part  of  the  company  and  it  wotdd  be  liable  if  such 
negligence  was  t^^e  cause  of  the  acciaent  and  the  plaintiff's  own  negligence 
did  not  contribute  thereto.  But  if  the  deceased  could,  by  the  exercise  of  due 
care  and  caution  on  his  part,  have  avoided  the  accident,  it  was  his  duty  to 
do  so,  and  his  failure  so  to  do  would  prevent  him  from  recovering,  no 
matter  if  the  speed  of  the  shifter  was  excessive  and  illegal,  and  no  lookout 
was  kept  or  maintained  by  the  company. 

4.  In  determining  whether  the  deceased  was  at  the  time  of  the 
accident  exercising  reasonable  care  and  caution,  the  jury  may  consider 
the  ease  or  difficulty  of  seeing  an  approaching  train,  any  warning  or 
notice  that  may  have  been  given,  or  the  want  or  absence  of  any  warning 
or  notice,  of  the  approaching  engine  and  car,  and  any  and  all  other  facts, 
circumstances  and  conditions  shown  by  the  evidence  to  have  been  existing 
at  the  time  of  the  accident  bearing  upon  tJie  point. 

{May  25,    1908.) 
Lore,  C.  J.,  and  Pbnnbwill,  J.,  sitting. 
Levin  Irving  Handy  and  W.  W.  Knowles  for  plaintitf. 

Andrew  C.  Gray  and  Walter  H.  Hayes  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1908. 
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Action  on  thb  Case  (No.  112,  September  Term,  1907)  by 
the  administrator  of  Charles  A.  Short,  deceased,  to  recover  dam- 
ages sustained  by  the  estate  of  said  deceased  on  account  of  his 
death,  alleged  to  have  been  caused  by  the  negligence  of  the  defen- 
dant, on  December  12,  1906. 

Pbnnbwill,  J.,  charging  the  jiuy: 

Gentlemen  of  the  jury: — This  is  an  action  brought  by  Will- 
iam C.  Short,  administrator  of  Charles  A.  Short,  deceased,  for 
the  recovery  of  damages  sustained  by  the  estate  of  said  deceased 
on  accotmt  of  his  death  which  is  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant  company  on  the  twelfth  day  of 
December,  1906.  It  is  alleged  by  the  plaintiff  that  the  defen- 
dant so  carelessly  and  negligently  ran  its  shifter,  consisting  of  an 
engine  and  coal  car,  at  a  point  where  its  tracks  cross  Fourth 
Street  between  Chiu^ch  and  Spruce  Streets  in  this  City,  and  enter 
the  coal  yard  of  the  Philips-Thompson  Company,  that  the 
deceased,  who  was  proceeding  along  the  sidewalk,  was  struck  by 
the  coal  car  and  instantly  killed. 

The  specific  acts  of  negligence  relied  upon  by  the  plaintiff 
are  (1)  the  general  carelessness  of  the  company  in  the  operation  of 
the  engine  and  car,  (2)  the  failure  to  have  and  use  a  proper  safety 
gate  at  the  place  of  the  accident  to  warn  pedestrians  of  danger, 
(3)  the  failure  to  maintain  a  lookout  to  give  timely  warning,  (4) 
the  failure  to  blow  the  whistle  or  ring  the  bell  when  approaching 
the  crossing,  (5)  the  failure  to  have  a  sufficient  crew  in  the  opera- 
tion of  the  engine  and  car,  (6)  the  dangerous,  high  and  illegal 
rate  of  speed  at  which  the  engine  and  car  were  run,  (7)  the  failure 
to  give  any  suitable  and  sufficient  warning,  (8)  the  failure  to  wave 
a  flag  at  the  place  of  accident,  (9)  the  running  of  the  engine  and 
car  at  the  place  of  the  accident  without  any  authority  so  to  do, 
and  the  failure  to  give  any  or  proper  and  sufficient  warning  to 
pedestrians  while  so  doing. 

The  plaintiff  avers  that  the  deceased  was,  at  the  time  he 
was  struck  and  killed,  exercising  proper  care  and  caution,    and 
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that  the  accident  was  caused  entirely  by  the  negligence  of  the 
company. 

The  defendant  company  claims  that  the  death  of  the  de- 
ceased was  not  caused  by  any  negligence  or  want  of  care  on  the 
part  of  the  company,  but  by  his  own  negligence  in  crossing  or 
attempting  to  cross  the  railroad  tracks  when  the  engine  was 
approaching  the  crossing,  and  when  he  saw  or  could  have  seen 
or  heard  it  by  the  ordinary  use  of  his  senses,  there  being  nothing 
to  obstruct  his  view. 

It  is  admitted  that  the  defendant  company  was  at  the  time 
of  the  accident  operating  the  engine  and  car  that  struck  the  de- 
ceased;  and  also  that  letters  of  administration  upon  the  estate  of 
Charles  A.  Short,  the  deceased,  were  issued  to  the  plaintiff,  Will- 
iam C.  Short. 

We  decline  to  instruct  you  to  return  a  verdict  for  the  defen- 
dant, as  requested  in  its  first  prayer,  because  we  think  the  case  is 
one  which  should  be  submitted  to  the  jury,  and  determined  by 
them  upon  the  evidence,  after  appljring  thereto  the  law  as  we 
shall  state  it  to  you. 

And  we  decline  to  instruct  you  as  requested  by  the  plaintiff 
in  his  third  prayer,  that  the  defendant  had  no  legal  right  or 
authority  to  run  its  car  and  engine  on  the  spur  of  track  and  over 
the  sidewalk  at  the  point  where  the  accident  occurred.  We  think 
that  such  want  of  authority  having  been  averred  by  the  plaintiff 
as  a  fact,  the  burden  was  upon  him  to  prove  it,  and  not  having 
proved  it,  it  cannot  be  presumed  to  be  true  because  the  defen- 
dant did  not  show  that  it  had  such  right  or  authority.  The 
cases  cited  by  the  plaintiff  do  not,  in  our  opinion,  support  his 
proposition. 

This  action  is  based  upon  negligence,  and  it  is  necessary 
that  we  should  explain  to  you  briefly  what  is  meant  by  that 
term.  Negligence  has  been  often  defined  by  this  Court  to  be  the 
want  of  ordinary  care,  that  is,  the  want  of  such  care  as  a  reason- 
ably prudent  and  careful  man  would  exercise  under  the  circum- 
stances. What  constitutes  negligence  is  a  question  of  law  to  be 
determined  by  the  Court,  but  whether  negligence  in  fact  exists  in 
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the  particular  case,  is  a  question  of  fact  for  the  determination  of 
the  jury.  It  is  for  you  to  determine  in  this  case  whether  there 
was  any  negligence  that  caused  the  injury  and  death  complained 
(rf,  and  if  there  was,  whether  it  was  the  negligence  of  the  defen- 
dant or  the  plaintiff. 

Negligence  is  never  presumed,  but  must  always  be  proved; 
and  the  burden  of  proving  it  rests  upon  the  plaintiff.  In  the 
absence  of  any  evidence  to  the  contrary,  the  law  presumes  that  at 
the  time  of  the  accident  the  deceased  did  his  duty,  and  did  exer- 
cise reasonable  care  and  caution.  This,  however,  is  merely  a 
presumption  of  law,  and  may  be  rebutted  by  evidence. 

If  the  negligence  of  the  deceased  entered  into  the  accident 
at  the  time  he  was  struck  and  killed,  his  administrator,  the  plain- 
tiff, caimot  recover,  even  though  the  company  was  also  guilty  of 
negligence.  In  such  case  the  deceased  would  have  been  guilty 
of  contributory  negligence,  and  the  law  will  not  attempt  to 
measure  the  proportion  of  blame  or  negligence  to  be  attributed 
to  each  party. 

The  plaintiff,  however,  would  be  entitled  to  recover  not- 
withstanding there  had  been  some  negligence  on  the  part  of 
the  deceased,  if  it  was  the  negligence  of  the  defendant  alone  that 
was  the  proximate  or  immediate  cause  of  the  death.  In  other 
words,  if,  notwithstanding  any  previous  negligence  of  the 
deceased,  the  company  could  have  prevented  the  accident  by  the 
use  of  ordinary  and  reasonable  care. 

In  every  case  each  party  has  the  right  to  presume  that  the 
other  party  will  do  his  duty,  but  such  presumption  in  no  wise 
refieves  such  party  of  the  duty  of  exercising  ordinary  and  reason- 
able care  on  his  own  part. 

The  terms  ordinary  care  and  diligence,  when  applied  to  the 
management  of  railroad  engines  and  cars  in  motion,  must  be 
understood  to  import  all  the  care,  prudence  and  discretion  which 
the  peculiar  circumstances  of  the  place  or  occasion  reasonably 
require  of  the  servants  of  the  defendant  company,  and  this  will 
be  increased  or  diminished  as  the  ordinary  liability  to  danger  and 
accident,  and  to  do  injury  to  others,  is  increased  or  diminished 
in  the  movement  and  operation  of  them.     But,  on  the  other  hand, 
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it  is  eqtially  well  settled  that  the  deceased  was  also  bound  at  the 
same  time  to  use  ordinary  prudence,  care  and  diligence  to  avoid 
the  accident  and  injury,  and  the  care  and  diligence  which  he  was 
bound  to  use  were  in  proportion  to  the  danger  to  be  avoided. 

Due  care  in  the  case  of  the  company  means,  ordinarily, 
the  timely  employment  of  suflScient  signals  or  warnings,  giving 
notice  of  the  approach  of  trains  to  public  places,  such  as  highways 
or  street  crossings;  and  in  the  case  of  individuals  due  care  means 
proper  circumspection  in  looking  or  listening,  or  both,  when 
practicable,  to  avoid  collision;  and  the  greater  the  peril  to  the 
individual,  the  greater  the  duty  of  exercising  care  by  the  comp- 
any, and  of  prudence  and  caution  on  the  part  of  the  individual. 
This,  after  all,  is  but  conmion  sense,  the  force  of  which  must  be 
evident  to  all.  If  the  defendant  failed  to  make  use  of  the  usual 
and  appropriate  means  to  warn  the  deceased  at  the  time  of  the 
accident,  such  failtu'e  was  negligence  on  its  part,  and  if  the  acci- 
dent occurred  by  reason  thereof,  it  would  be  liable,  provided  the 
deceased  did  not  by  his  own  carelessness  contribute  in  some  de- 
gree proximately  to  his  injury. 

A  person  approaching  a  railroad  crossing  is  bound  to  know 
that  it  is  a  place  of  danger,  and  he  must  give  that  attention  to  the 
sights  and  sounds  of  warning  of  an  approaching  train,  if  any  there 
be,  that  a  man  of  ordinary  prudence  and  caution,  under  like  cir- 
cumstances, would  give.  And  there  is  also  imposed  upon  each 
person  the  reasonable  and  ordinary  use  and  exercise  of  his  senses 
of  sight  and  hearing  for  his  own  safety  and  protection,  and  avoid- 
ance of  danger.  If  by  using  his  senses  of  sight  and  hearing  he 
could  have  known  that  the  train  was  approaching  and  avoided 
the  accident,  and  yet  undertook  to  cross  the  tracks  instead  of 
waiting  for  the  train  to  pass,  and  was  injured  in  consequence 
thereof,  he  cannot  recover.  And  if  such  person  is  familiar  with 
such  crossing  and  its  surroundings,  he  is  bound  to  avail  himself  of 
his  knowledge  of  the  locality  and  act  accordingly. 

With  respect  to  the  matter  of  negligence,  we  say  to  you 
that  certain  things  are,  or  amount  to,  negligence  in  law,  whether 
any  active  or  positive  negligence  be  proved  or  not.    The  violation 
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of  an  ordinance  of  this  city  is  of  itself  {per  se  as  we  may  say)  an 
act  of  negligence,  which,  in  legal  controversy,  only  requires  to  be 
proved  to  render  a  wrong-doer  liable  for  any  injury  resulting  from 
such  misconduct  or  violation.  There  is  an  ordinance  of  this  city 
which  makes  it  "unlawful  for  any  locomotive,  railroad  car  or 
other  vehicle  to  be  propelled  or  drawn  upon  such  part  of  any 
railroad  as  shall  be  within  the  limits  'of  the  City  of  Wilmington  at 
a  faster  rate  than  six  miles  an  hour.  * 

There  is  another  ordinance  which  provides  that  the  **rail- 
road  company  or  companies  shall  also  keep  a  lookout  at  every 
point  where  the  railroad  track  owned  or  used  by  said  company  or 
companies  is  crossed  by  the  following  named  public  streets  of 
the  city,  viz.:  Justison,  West,  Market,  King,  Front,  Third, 
Fourth  and  Seventh  Streets,  who  shall,  upon  the  passage  of  every 
locomotive,  between  the  hours  of  six  a.  m.  and  nine  p.  m.,  warn 
the  passers  on  the  public  streets  of  such  passage  by  waving  a  flag 
in  the  day  time  and  a  lantern  at  night." 

The  plaintiff  claims  to  have  proved  that  the  defendant  at  the 
time  of  the  accident  was  running  its  shifter  in  violation  of  each  of 
said  ordinances.  It  is  for  you  to  say  whether  such  proof  has  been 
made  or  not.  If  it  has,  then  we  say  to  you  that  such  violation 
would  constitute  negligence  on  the  part  of  the  defendant,  and  it 
would  be  liable  in  this  action,  if  such  negligence  was  the  cause  of 
the  accident  and  the  plaintiff's  own  negligence  did  not  contribute 
thereto.  But  if  the  deceased  could,  by  the  exercise  of  due  care 
and  caution  on  his  part,  have  avoided  the  accident,  it  was  his 
duty  to  do  so,  and  his  failure  so  to  do  would  prevent  him  from 
recovering,  no  matter  if  the  speed  of  the  shifter  was  excessive  and 
illegal,  and  no  lookout  was  kept  or  maintained  by  the  defendant. 
The  law  does  not  permit  anyone  to  recover  damages  from  another 
for  an  injury,  if  his  own  negligence  has  contributed  thereto,  or 
where  by  the  exercise  of  reasonable  care  he  could  have  avoided  it, 
no  matter  how  great  the  negligence  of  such  other  person  may  have 
been.  If,  therefore,  in  this  case  the  deceased  had  a  clear  and  un- 
obstructed view  of  the  approaching  shifter,  and  saw  or  heard  it, 
or  by  the  reasonable  use  of  his  senses  could  have  seen  or  heard  it. 
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or  if  he  had  a  timely  and  suflScient  warning  of  its  approach  and 
by  the  exercise  of  reasonable  care  and  caution  on  his  own  part, 
the  accident  could  have  been  avoided,  he  cannot  recover. 

In  determining  whether  the  deceased  was  at  the  time  of  the 
accident  exercising  reasonable  care  and  caution  you  may  con- 
sider the  ease  or  difficulty  of  seeing  an  approaching  train,  any 
warning  or  notice  that  may  have  been  given,  or  the  want  or  ab- 
sence of  any  warning  or  notice  of  the  approaching  engine  and 
car,  and  any  and  all  other  facts,  circumstances  and  conditions 
shown  by  the  evidence  to  have  been  existing  at  the  time  of  the 
accident  bearing  upon  the  point. 

Whenever  the  testimony  is  conflicting  or  contradictory 
the  jury  should  reconcile  it  if  they  can,  but  if  they  cannot  do  so 
they  may  believe  those  witnesses  whom  they  deem  most  credible 
and  worthy  of  belief,  having  due  regard  to  their  character,  their 
opportimity  of  knowing  the  facts  concerning  which  they  testify, 
their  apparent  frankness  and  sincerity  in  giving  their  testimony, 
and  any  bias  or  interest  shown  by  the  evidence. 

If  you  should  find  for  the  plaintiff,  your  verdict  should  be  for 
such  a  sum  as  you  believe  from  the  evidence  the  deceased  would 
probably  have  earned  in  his  business  during  life  and  left  as  his 
estate  at  the  time  of  his  death,  and  which  would  have  gone  to  his 
next  of  kin,  taking  into  consideration  the  age  of  the  deceased, 
his  ability  and  disposition  to  labor,  and  his  habits  of  living.  So 
you  will  observe  that  the  true  measure  of  damages  is  not  what 
would  have  been  his  earnings  during  the  remainder  of  his  life, 
but  what  part  of  such  earnings  you  believe  from  the  testimony  he 
would  have  saved  and  left  at  his  death  for  distribution  among  his 
next  of  kin. 

Verdict    for    plaintiff   for    $2,633.33-i. 
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Elmbr  T.  Bye  and  Grace  Bye,  d.  b.  a.,  vs.  George  W.  Mc- 
Caulley  and  Son  Co.,  a  corporation  of  the  State  of  Dela- 
ware, p.  b.  r. 

Appeal — Assumpsit — Contract — Evidefice — Contractor — Principal 
and    Agent — Requisite   Skill — Persumption   of   Law — 
Unskillful  Workmanship — Promise  to  Pay 
— Waiver — Destruction  of  Materials  fur- 
nished by  Defendants — Recoup- 
ment— Set-off, 

1.  Where  a  person  holds  himself  out  as  a  competent  contractor  to 
perform  labor  of  a  certain  kind,  the  law  presumes  that  he  possesses  the 
requisite  skill  to  perform  such  labor  in  a  proper  manner  and  implies  as  a 
part  of  his  contract  that  the  work  shall  be  done  in  a  skillful  and  workman- 
Uke  manner. 

2.  If  there  be  defects  in  the  workmanship  resulting  from  the  bad 
and  unskillful  manner  in  which  the  work  was  done,  the  plaintiff  would  not 
be  entitled  to  recover,  tmless  the  defendants  waived  the  defects  and 
accepted  the  work  unconditionally  themselves,  or  through  their  accredited 
agent;  or  unless  the  defendants  promised  to  pay  for  the  work,  with  a  full 
Imowledge  of  such  defects. 

3.  If  in  performing  the  work  in  an  unskillful  manner  the  plaintiff 
destroyed  materials  furnished  by  the  defendants,  the  value  of  such  ma- 
terials so  destroyed  would  be  a  proper  set-off,  by  wav  of  recoupment 
aeainst  the  plaintiff's  claim.  But  if  the  defendants  with  a  full  knowledge 
of  such  destruction  of  materials,  unconditionally  promised  to  pay  the 
plaintiff's  demand;  or  if  they  or  their  duly  accredited  agent  uncondition- 
allv  accepted  the  work,  it  would  be  evidence  of  a  waiver  on  the  part  of  the 
defendants. 

(June  22,    1908.) 

Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.,  sitting. 
Marvel  and  Marvel,  and  Hugh  M,  Morris  for  appellants. 

WfH,  T.  Lynam  for  respondent. 

Superior  Court,  New  Castle  County,  May  Term,  1908. 

Appeal  from  a  judgment  rendered  by  a  Justice  of  the 
Peace  in  and  for  New  Castle  County  (No.  154,  February  Term, 
1907). 
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Action  by  the  plaintifiE  to  recover  from  the  defendants  the 
sum  of  $189.28,  with  interest  from  August  20th,  1906,  for  work 
and  labor  in  constructing  a  certain  porch  and  steps  for  the 
defendants*  home,  at  Holly  Oak,  in  New  Castle  County.  Said 
work  was  claimed  to  have  been  done  between  June  first  and  June 
twenty-seventh,  1906,  under  a  contract  that  the  defendants  were 
to  furnish  all  materials  and  plaintiff  to  furnish  the  necessary  labor 
to  do  the  work.  The  house  in  question  was  occupied  by  the 
defendants  after  the  porch  and  steps  were  completed.  Payment 
therefor  was  resisted  by  the  defendants  on  the  alleged  ground 
that  the  porch  and  steps  were  unsatisfactory  because  of  bad  and 
unskillful  workmanship,  whereby  the  top  dressing  cracked 
and  separated  from  its  bedding.  Defendants'  counsel  asked  the 
Court  to  charge  the  jiuy  as  follows: 

"The  law,  however,  does  not  adjudge  that  a  mere  silent 
occupation  of  the  building  by  the  owner  amotmts  to  a  waiver  or 
acceptance,  nor  does  it  deny  to  him  the  right  so  to  occupy  and 
still  insist  upon  the  contract.  The  owner  from  the  nattire  and 
necessity  of  the  case  takes  the  benefit  of  part  performance,  and 
therefore  by  merely  so  doing  does  not  necessarily  waive  anything 
contained  in  the  contract.  To  impute  to  him  a  voluntary  waiver 
of  conditions  precedent  from  the  mere  use  and  occupation  of  the 
building  erected,  unattended  by  other  circumstances,  is  unreason- 
able and  illogical,  because  he  is  not  in  a  situation  to  elect  whether 
he  will  or  will  not  accept  the  benefit  of  an  imperfect  performance. 
To  be  able  to  stand  upon  the  contract  he  cannot  be  reasonably 
required  to  tear  down  and  destroy  the  edifice,  if  he  prefers  it  to 
remain.  As  the  erection  is  his  by  annexation  to  the  soil,  he  may 
suffer  it  to  stand,  and  there  is  no  rule  of  law  against  his  using  it 
without  prejudice  to  his  rights. 

^^Srnith  vs.  Brady,  17 N,  Y,  189;  U.  S.  vs,  Walsh,  115  Fed,, 
697  (703);  Bozarth  vs,  Dudley,  44  A^.  /.  L.  304;  Gillis  vs.  Coke,  177 
Mass.  584;  Gray  vs.  James,  128  Mass.  110;  Spence  vs.  Ham,  50 
N.  Y.  Sup.  960;  Hagerstown  etc.  Co.  vs.  Stone  Co.,  66  Md. 
598  (8  Atl.  752.)." 


Lore,  C.  J.,  charging  the  jury: 
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Gentlemen  of  the  jury: — ^The  plaintiff  is  seeking  to  recover 
from  the  defendants  the  sum  of  $189.28,  with  interest  from 
August  20th,  1906,  for  work  and  labor  In  constructing  a  certain 
porch  and  steps  for  the  defendants*  home,  at  Holly  Oak,  in  this 
county. 

It  is  claimed  that  the  said  work  was  done  between  June  1st 
and  Jime  27th,  1906,  under  a  contract  that  the  defendants  were 
to  furnish  all  the  materials  and  the  plaintiff  to  furnish  the  neces- 
sary labor  to  do  the  work. 

Where  a  person  holds  himself  out  as  a  competent  contractor 
to  perform  labor  of  a  certain  kind,  the  law  presumes  that  he 
possesses  the  requisite  skill  to  perform  such  labor  in  a  proper 
manner,  and  implies  as  a  part  of  his  contract  that  the  work  shall 
be  done  in  a  skillful  and  workmanlike  manner. 

It  is  conceded  that  the  porch  and  steps  when  completed  were 
not  satisfactory;  that  the  top  dressing  cracked  and  separated 
from  its  bedding.  The  plaintiff  claims  that  the  defects  therein 
resulted  from  the  unsuitable  material  furnished  by  the  defen- 
dants; to  wit,  a  certain  Cedar  Hollow  limestone,  with  which  the 
plaintiff  was  not  familiar,  and  from  no  fatdt  of  the  plaintiff.  If 
you  find  such  to  be  the  case,  your  verdict  should  be  for  the 
plaintiff. 

The  defendants  claim,  on  the  other  hand,  that  the  defects 
resulted  from  the  bad  and  unskillful  maimer  in  which  the  work 
was  done;  that  by  reason  thereof  the  porch  and  steps  were  of  no 
value  whatever  to  them.  If  you  should  find  this  to  be  true,  from 
the  evidence,  the  defendants  would  be  entitled  to  your  verdict, — 
unless  the  defendants  waived  the  defects  and  accepted  the  work 
tinconditionally;  if  the  completed  porch  and  steps  were  accepted 
by  the  defendants  themselves,  or  if  you  find  that  their  accredited 
*gwit,  John  D.  Thompson,  so  accepted  the  same,  and  that 
Thompson  was  authorized  by  the  defendants  to  do  so,  such  accep- 
tance would  amount  to  a  waiver  of  the  defects  and  entitle  the 
plaintiff  to  your  verdict.  And  in  like  manner,  if  you  should  find 
ftxmi  the  evidence  that  the  defendants  promised  to  pay  the  claim, 
with  a  full  knowledge  of  such  defects,  it  wouid  amount  to  a 
waiver. 
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The  defendants  further  claim  that  by  reason  of  the  unskillful 
workmanship  of  the  plaintiff,  materials  to  the  amount  of  $150.00, 
furnished  by  the  defendants  for  the  porch,  were  so  mixed  and 
used  as  to  make  them  of  no  value  whatever,  and  that  they  are 
entitled  to  set  off  the  value  of  the  materials  so  destroyed  against 
the  plaintiff's  claim,  by  way  of  recoupment. 

If  the  evidence  satisfies  you,  gentlemen,  that  in  building  the 
porch  and  steps  the  plaintiff  so  destroyed  materials  furnished  by 
the  defendants  for  said  work,  the  value  of  such  materials  so  des- 
troyed would  be  a  proper  set-off  by  way  of  recoupment  against 
the  plaintiff's  claim;  and  if  such  value  amounted  to  as  much  as 
the  plaintiff's  demand,  it  would  defeat  its  recovery;  and  if  less 
than  the  amount  due  to  the  plaintiff,  it  should  reduce  the  claim 
of  the  plaintiff  to  the  extent  of  the  value  of  the  materials  so 
destroyed.  But  even  in  that  case,  if  the  defendants,  with  a  full 
knowledge  of  such  destruction  of  materials,  unconditionally 
promised  to  pay  the  plaintiff's  demand,  or  if  either  they  or  their 
duly  accredited  agent  unconditionally  accepted  the  porch  and 
steps,  it  would  be  evidence  of  a  waiver  on  the  part  of  the  defen- 
dants. 

Under  this  statement  of  the  law,  you  are  to  determine  from 
the  evidence  what,  if  any,  amoimt  of  money  is  due  to  the  plaintiff 
in  this  case. 

(After  retiring  to  their  room,  the  jury  returned  to  the  Court 
room  and  were  further  instructed  as  follows:) 

LoRB,  C.  J.,  further  charging  the  jury: 

Gentlemen  of  the  jury: — ^The  Court  have  received  from  you 
the  following  question:  "The  jury  is  in  doubt  whether  under 
your  instructions  we  have  the  power  to  award  the  defendant  an 
allowance  for  material  damaged  and  deduct  that  amoimt  from 
the  amount  claimed  by  the  plaintiff." 

We  will  say  to  you,  if  you  are  satisfied  that  the  material  was 

damaged  by  the  unskillful  workmanship  of  the  plaintiff,  that  you 

ave  a  right  to  deduct  the  value  of  the  material  so  damaged  from 
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the  amotmt  of  the  plaintiff's  claim, — ^trnless  the  defendant  with  a 
full  knowledge  of  the  defects  unconditionally,  either  by  himself  or 
his  duly  accredited  agent,  accepted  the  work,  or  after  such  knowl- 
edge of  the  defects  unconditionally  promised  to  pay  for  the  same. 

Verdict  for  plaintiff  for  $210.09. 


Charlbs  Mason  Johnstone  vs.  George  Kelly.* 

Justice   of  the   Peace — Foreign   Attachtnent — Petition  for   Dis- 
charge of  Goods — Affidavit — Non-resident — Statute — 
Constitution  of  United  States — Pleading 

— Practice.  I 

1 .  In  the  hearing  of  a  petition  for  the  dischaige  of  goods  from  attach- 
ment, although  the  affidavit  required  to  be  filed  by  Uie  respondent  is  not 
in  evidence,  yet  if  the  allegations  contained  therein  are  set  forth  in  the 
petition  of  the  complainant  and  are  not  denied  by  answer  or  otherwise,  the 
Coort  win  proceed  m  the  same  manner  as  if  the  affidavit  had  been  put  in 
evidence.  It  is  a  rule  of  pleading  that  allegations  of  the  petition,  bill  or 
declaration  not  denied  by  answer,  or  plea,  or  otherwise,  are  to  be  taken  as 
true. 

2.  A  State  statute  den3ring  to  a  non-resident,  a  citizen  of  another 
State,  a  remedy  given  to  a  citizen  of  this  State,  would  be  void  under  the 
Constitution  ot  the  United  States. 

3.  Even  though  it  does  not  appear  from  the  affidavit  whether  the 
plaintiff  was  or  was  not  a  non-resident,  yet  if  that  was  a  material  fact, 
aim)le  power  to  investigate  it  is  given  by  the  Act  under  which  the  petition 

♦NoTB. — The  above  case  was  decided  in  the  Orphans*  Court,  and  is  be- 
lieved to  be  of  such  importance  and  interest  to  the  bar,  that  it  should 
appear  in  the  law  reports  of  the  State. 
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4.  The  amendment,  Chapter  239,  Vol  24,  Laws  of  Delaware,  to 
Chapter  340,  Volume  16,  Laws  of  Delaware,  gives  the  right  to  take  foreign 
attachment  before  a  Justice  of  the  Peace  to  any  person  without  regard  to 
his  residence.  The  words  "any  action  now  authorized  by  law  to  be 
brought  before  justices  of  the  peace"  referred  to  the  cases  of  actions  as  to 
which  iustices  of  the  peace  have  jurisdiction,  under  Section  1  of  Chapter 
99  of  the  Revised  Code. 

(September    2,    1908.) 

Spruancb,  J.,  sitting. 

David  J,  Reinhardi  for  plaintiff. 

Philip  L.  Garrett  for  defendant. 

Orphans'  Court,  New  Castle  County,  March  Tenn,  1908. 

Petition  for  discharge  of  goods  from  attachment. 

Spruance,  J. : — ^This  proceeding  is  taken  under  Chapter  532, 
Volume  16.,  Laws  of  Delaware  (Revised  Code  p.  788). 

» 
The  respondent  insists  that  the  Judge  has  no  jurisdiction  ' 
because,  first,  he  is  confined  by  the  statute  to  the  investigation  of 
the  allegations  contained  in  the  affidavit  filed  by  the  respondent 
on  which  the  attachment  was  issued.  Second.  That  no  such 
investigation  can  be  made  as  said  affidavit  was  not  offered  in 
evidence. 

While  the  affidavit  was  not  in  evidence,  its  allegations  were 
set  forth  in  the  petition  of  the  complainant  and  were  not  denied  by 
answer  or  otherwise,  but  were  at  the  hearing  admitted  to  be  true. 
It  is  a  rule  of  pleading  that  the  allegations  of  a  petition,  bill  or 
declaration  not  denied  by  answer,  or  plea,  or  otherwise,  are  to  be 
taken  as  true.  I  am  therefore  fully  informed  as  to  the  allegations 
of  the  affidavit  and  will  proceed  in  the  same  manner  as  if  the  affi- 
davit had  been  put  in    evidence. 

The  petitioner  rests  his  claim  for  relief  solely  on  the  ground 
that  the  plaintiff,  Kelly,  at  the  time  of  making  said  affidavit,  and 
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issuing  said  attachment,  was,  and  now  is  a  non-resident  of  this 
State,  and  was  and  is  a  resident  of  the  State  of  Pennsylvania,  and 
he  insists  that  a  foreign  attachment  cannot  be  issued  at  the  suit  of 
a  non-resident. 

A  State  statute  denying  to  a  non-resident,  a  citizen  of  another 
State,  a  remedy  given  to  a  citizen  of  this  State,  would  be  void 
under  the  Constitution  of  the  United  States.  Black  vs.  Seal, 
6Hotisi„  541. 

While  it  does  not  appear  by  said  affidavit  whether  the  plain- 
tiff was  or  was  not  a  non-resident,  yet  if  that  was  a  material  fact,  I 
am  of  the  opinion  that  ample  power  to  investigate  it  in  this  pro- 
ceeding is  given  by  the  Act  under  which  this  petition  is  filed. 

However  this  may  be,  if  the  question  of  the  residence  of  the 
plaintiff  is  not  material,  any  inquiry  as  to  it  would  be  useless. 

I  find  nothing  in  the  acts  on  which  the  petitioner  relies,  to 
justify  his  contention  that  a  foregin  attachment  cannot  be  issued 
at  the  suit  of  a  non-resident. 

Chapter  340,  Volume  16,  Laws  of  Delaware,  {Revised  Code, 
p.  723)  prohibited  the  bringing  of  civil  actions  against  persons  not 
residing  in  the  htmdred  in  which  the  justice  resides,  or  in  an  ad- 
joining hundred,  provided  however,  that  a  resident  of  any  hun- 
dred, who  has  resided  there  for  sixty  days,  may  bring  action 
before  any  justice  residing  in  said  hundred  against  any  person 
residing  in  any  other  hundred.  As  this  Act  limited  the  jurisdic- 
tion of  justices  in  civil  actions  against  persons  residing  in  some 
hundred  in  the  county,  the  Superior  Court  held  that  justices  had 
no  power  to  issue  writs  of  foreign  attachment,  as  said  writs  could 
be  issued  against  non-residents  oiJy. 

To  remedy  this,  the  said  last  mentioned  Act  was  amended  by 
Chapter  239,  Volume  24,  Laws  of  Delaware,  p.  644,  by  inserting  in 
the  fourth  section  of  said  Act  the  following  additional  proviso: 

"And  further  provided  that  nothing  in  this  Act  shall  deter 
any  person  from  bringing  any  action,  now  authorized  by  law  to  be 
brought  before  justices  of  the  peace,  before  any  justice  of  the 
peace  of  said  New  Castle  County,  against  any  non-resident  of  the 
State  of  Delaware." 
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The  right  to  take  foreign  attachment  was  thus  given  to  *'any 
person/*  without  regard  to  his  residence. 

The  words  *'any  action  now  authorized  by  law  to  be  brought 
before  justices  of  the  peace**  obviously  refer  to  the  causes  of  action 
as  to  which  justices  of  the  peace  have  jurisdiction  under  Section  1 
of  Chapter  99  of  the  Revised  Code,  p.  740,  as  amended. 

With  the  question  as  to  the  ownership  of  the  goods  attached 
I  have  nothing  to  do  in  this  proceeding.  That  question  can  be 
property  determined  by  the  verdict  of  a  jury  in  an  action  of 
replevin. 

The  prayer  of  the  said  petition  is  therefore  denied  and  the 
said  petition  is  dismissed,  and  the  said  petitioner,  Charles  Mason 
Johnstone,  is  ordered  to  pay  the  costs  of  these  proceedings  im 
thirty  days  or  attachment. 
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State  vs.  Andrew  Fulman. 

Criminal  Law — Indictment — Selling  Whiskey — Local  Option  Law 
— Ownership — Sale — A  ccomplice. 

1.  In  a  prosecution  for  the  sale  of  whiskey  in  violation  of  the  local 
option  law,  before  the  jury  can  find  a  verdict  of  guilty  the  State  must 
satisfy  them  by  the  evidence,  beyond  a  reasonable  doubt,  that  the  defen- 
dant either  sold  or  assisted  in  the  sale  of  whiskey,  not  for  medicinal  or 
sacramental  purposes,  to  the  prosecuting  witness. 

2.  The  sale  of  intoxicating  liquor,  within  the  meaning  and  intent  of 
this  law,  may  be  where  the  owner  of  whiskey  transfers  it  to  the  buyer  for  a 
valuable  consideration,  to  be  paid  in  money  or  anything  of  value  which 
he  accpets  as  payment  therefor. 

3.  A  person  in  whose  possession  personal  i>roperty  is  found,  such  as 
whiskey,  is  presumed  to  be  the  owner  prima  picie  until  the  presumption  is 
rebutted  by  evidence  to  the  contrary.  It  is  for  the  jury  to  determine 
whether  or  not  the  defendant  was  the  owner  of  the  whiskey.  If  they 
believe  from  the  evidence  that  he  was  not  the  owner,  but  acted  only  as  an 
intermediary  in  the  sale  of  the  whiskey  by  the  owner  to  the  prosecuting 
witness,  then  the  question  will  arise  whether,  under  the  statute,  they  can 
find  the  prisoner  guilty. 

4.  A  person  may  be  found  guilty  of  violating  this  law  although  he  i  s 
not  the  actual  owner  of  the  whiskey  sold  in  violation  of  the  law.  It  is 
not  indispensably  necessary  to  be  proven  that  the  defendant  was  the 
owner  or  seller  of  the  whiskey  in  order  to  warrant  a  verdict  of  guilty,  for 
although  the  defendant  was  not  the  owner  or  seller,  yet  if  he  assisted  and 
took  part  at  any  stage  in  the  alleged  transaction,  when  he  knew,  or  under 
the  circumstances  ought  to  have  Imown,  that  it  was  a  scde  of  whiskey,  then 
he  would  be  an  accomplice  under  our  law  and  equally  guilty  with  the 
seller. 

(October    22,    1908.) 

Lore,  C.  J.,  and  Grubb,  J.,  sitting. 

Jcanes  M.  Satterfield,  Deputy  Attorney-General,  for  the 
State. 

Richard  R,  Kenney,  A.  D,  Marshall  and  William  P,  Shockley 
for  the  defendant. 

Court  of  General  Sessions,  Kent  County,  October  Term, 
1908. 

Indictment  for  selling  intoxicating  liquor,  in  Kent  County, 
contrary  to  the  provisions  of  Section  11,  Chapter  65,  Volume  24, 
Laws  of  Delaware, — ^being  the  Local  Option  Law. 

Grubb,  J.,  charging  the  jury 


Digitized  by  VjOOQIC 


124  COURT  OF  GENERAL  SESSIONS. 


CHARGE. 


Gentlemen  of  the  jury: — Andrew  Fubnan,  the  defendant, 
is  charged  in  this  indictment  with  selling  in  this  coimty,  spiri- 
tuous liquor,  to  wit,  whiskey,  to  Alexander  Roe,  the  same  not 
then  and  there  being  sold  by  the  said  Andrew  Fulman  to  the  said 
Alexander  Roe  for  medicinal  or  sacramental  purposes. 

This  indictment  is  found  tmder  Section  11,  Chapter  66, 
Volume  24  of  the  Laws  of  Delaware,  which  is  commonly  called  the 
Local  Option  Law.  Said  section  provides  that  **it  shall  be  un- 
lawful for  any  person'*  *  *  *  ''to"  *  *  *  "sell  spiri- 
tuous, vinous  or  malt  liquors,  except  for  medicinal  or  sacra- 
mental purposes,**  within  Kent  County. 

Every  accused  person  is  presumed  to  be  innocent  imtil 
proven  to  be  guilty  beyond  a  reasonable  doubt ;  yet  a  reasonable 
doubt  is  not  a  vague,  fanciful,  trivial  or  mere  possible  doubt, 
btit  such  a  substantial  doubt  as  intelligent,  impartial  and  con- 
scientious jurors  may  reasonably  entertain  after  a  careful  con- 
sideration of  all  the  evidence  in  the  case.  Before  you  can  find  a 
verdict  of  guilty  in  this  case  the  State  must  satisfy  you  by  the 
evidence  before  you  beyond  a  reasonable  doubt,  that  Andrew 
Fulman,  the  defendant,  either  sold  or  assisted  in  the  sale  of 
whiskey,  not  for  medicinal  or  sacramental  purposes,  to  Alexander 
Roe,  the  prosecuting  witness,  in  this  cotmty,  as  alleged  in  the 
indictment. 

The  sale  of  intoxicating  liquor,  within  the  meaning  and  in- 
tent of  this  law,  may  be  where  the  owner  of  whiskey  transfers  it  to 
the  buyer  for  a  valuable  consideration,  to  be  paid  in  money  or 
an3rthing  of  value  which  he  accepts  as  payment  therefor. 

In  this  case  the  defendant  contends  as  a  ground  of  defense 
that  he  was  not  the  owner  of  this  particular  whiskey,  that  it 
belonged  to  another  person,  a  man  by  the  name  of  D.  T.  Kilsoe, 
and  therefore  he  claims  that,  as  he  was  not  the  owner,  and  was 
not  the  principal  in  the  sale  of  the  liquor  to  the  prosecuting 
witness.  Roe,  that  he  cannot  be  convicted  by  you  tmder  this 
indictment   in  this  case. 

A  person  in  whose  possession  personal  property  is  fotmd, 
such  as  whiskey,  is  presumed  to  be  the  owner  of  the  whiskey, 
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prima  facie,  tintil  that  presumption  is  rebutted  by  evidence  to  the 
contrary.  So  it  is  for  you  to  determine  in  this  case  whether 
or  not  the  defendant  was  the  owner  of  that  whiskey.  If  you 
believe  from  the  evidence  in  this  case  that  he  was  not  the  owner 
of  that  whiskey,  but  acted  only  as  an  intermediary  in  a  sale  of 
that  whiskey  by  the  owner  to  the  prosecuting  witness,  Roe,  then 
you  will  establish  the  fact  that  he  was  not  the  owner.  The 
question  will  then  arise  whether,  under  this  statute  and  this 
indictment,  you  can  find  the  prisoner  guilty. 

We  say  to  you  that  a  person  may  be  fotmd  guilty  of  violating 
this  law,  although  he  is  not  the  actual  owner  of  the  whiskey  sold 
in  violation  of  the  law.  It  is  not  indispensably  necessary  to  be 
proven  that  the  defendant  was  the  owner  and  seller  of  the  whiskey 
in  order  to  warrant  a  verdict  of  guilty,  for  although  the  defendant 
was  not  the  owner  and  seller,  yet  if  you  find  from  the  evidence 
that  he  assisted  and  took  part  at  any  stage  in  the  alleged  transac- 
tion, when  he  knew,  or  under  the  circumstances  ought  to  have 
known  that  it  was  a  sale  of  whiskey,  then  he  would  be  an  accomp- 
Koe  under  our  law  and  equally  guilty  with  the  real  seller,  as  Sec- 
tion 1,  Chapter  ISS  of  the  Revised  Code,  which  I  will  now  read  to 
you,  provides: 

"Section  1.  Every  person  who  shall  abet,  procure,  command 
or  counsel  any  other  person  or  persons  to  commit  a  crime  or  mis- 
demeanor'* (which  this  offense  is)  **shall  be  deemed  an  accomplice 
and  equally  criminal  as  the  principal  offender,  and  shall  be  pun- 
ished in  the  same  manner  and  with  the  same  pimishment." 

So  that  under  that  provision  of  law  we  instruct  you  that  al- 
though this  man  was  not  the  owner  of  the  whiskey,  if  it  was  sold, 
he  may  be  convicted  in  accordance  with  the  law  as  I  have  just 
stated  it  to  you  upon  that  point,  if  you  find  from  the  evidence 
that  he  assisted  and  took  part  at  any  stage  in  the  alleged  trans- 
action, when  he  knew,  or  imder  the  circumstances  ought  to  have 
known,  that  it  was  a  sale  of  whiskey,  because  under  such  circum- 
stances, if  you  so  find,  he  would  be  an  accomplice  and  equally 
guilty  with  the  principal,  who  actually  was  the  owner  and  seller 
to  the  vendee. 
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The  defendant  himself  has  stated  to  you  upon  the  stand  that 
he  was  the  go-between,  that,  although  he  claims  he  was  not  the 
owner  of  the  whiskey,  he  did  get  the  money  to  pay  for  that  whis- 
key, did  go  to  this  man,  Kilsoe,  and  get  it  from  him,  and  did  take 
it  back  and  deliver  it  to  Roe,  and  that  he  paid  the  money  to  Kil- 
soe. If  you  believe  that  to  be  true,  the  defendant's  own  state- 
ment, then  there  will  be  no  contradiction  of  the  testimony  of  the 
State's  witness  as  to  those  facts;  that  he  went  to  the  defendant 
and  the  defendant  went  elsewhere  to  get  the  whiskey  and  brought 
the  whiskey  back  to  him,  having  received  for  it  the  money. 
That  was  the  statement  of  the  prosecuting  witness,  Roe.  It  is  for 
you  to  consider  whether  there  was  any  contradiction  of  the 
prosecuting  witness's  testimony  as  to  those  material  facts  by 
the  defendant's  testimony. 

If  those  facts  have  been  established,  and  there  was  actually 
a  sale  of  this  whiskey  and  in  this  county,  and  it  was  not  for 
sacramental  or  medicinal  ptuposes,  then  tmder  that  state  of  facts, 
if  you  believe  it,  you  might  find  this  prisoner  guilty.  If  under 
the  evidence  you  should  not  find  him  guilty,  of  course  you  would 
render  a  verdict  of  not  guilty.  You  are  the  sole  judges  of  the 
facts  and  you  must  find  your  verdict  according  to  the  facts,  in 
accordance,  however,  with  the  law  which  we  present  to  you  for 
your  guidance  in  reaching  your  verdict. 

Verdict,  guilty. 
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State  vs,  Elwood  Wiggins. 

Criminal  Law — Murder  of  First  Degree — Second  Degree — Man- 
slaughter— Evidence — Malice — Self-Defense — Confes- 
sions. 

1.  In  the  trial  of  one  charged  with  murder,  testimony  offered  by  the 
defendant  showing  the  general  reputation  of  the  deceased  for  violence,  is 
relevant  and  material  to  the  issue  raised  by  the  plea  of  self-defense,  and 
proper  to  be  considered  by  the  jury  (if  they  should  find  from  the  evidence 
that  an  actual  assault  was  first  made  by  the  deceased  upon  the  prisoner) ,  in 
determining  whether  the  prisoner  was,  at  the  time  of  the  killing,  in 
reasonable  fear  of  death  or  great  bodily  harm. 

2.  A  free  and  voluntary  confession  is  generally  deserving  of  the 
highest  credit,  because  it  is  against  the  interest  of  the  person  making  it, 
aiA  is  presumed  to  flow  from  a  sense  of  guilt.  The  whole  of  what  the 
prisoner  said  on  the  subject,  at  the  time  of  making  the  confession;  should 
be  taken  together  and  considered  by  the  jury ;  but  all  ^arts  of  a  confession ; 
whether  for  or  against  the  prisoner,  are  not  necessanly  entitled  to  equal 
credit.  The  duty  of  the  jury  in  respect  to  a  confession,  and  in  respect  to 
the  prisoner's  own  testimony,  and  tne  testimony  of  other  witnesses  is  the 
same.  They  should  accept  that  which  they  bebeve  to  be  true,  and  reject 
that  which  they  beHeve  to  be  false. 

3.  Mtu-der  of  the  first  and  second  degree,  manslaughter,  and  malice 
defined. 

4.  The  law  applicable  to  self-defense,  stated. 

{November   13,    1908.) 

Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 

Robert  H.  Richards,  Attorney-General,  and  Daniel  O,  Heat- 
ings, Deputy  Attorney-General,  for  the  State. 

David  J.  Reinhardt  and  William  G.  Jones,  Jr,  for  the  prisoner. 

At  a  Court  of  Oyer  and  Terminer,  for  New  Castle  County, 
b^inning  the  twelfth  day  of  November,  1908,  Elwood  Wiggins, 
the  prisoner,  was  placed  on  trial  upon  an  indictment  charging 
Murder  op  the  First  Degree. 

At  the  trial,  the  prisoner  was  asked  by  his  counsel  the  foUow- 
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ing  question: — "Do  you  or  not  know  the  general  reputation  of 
Edward  Denby"  (referring  to  the  man  whom  the  prisoner  was 
charged  with  having  murdered)  **as  to  violence  in  the  community 
in  which  he  lived?"  This  was  objected  to  by  the  State,  on  the 
groimd  that  the  general  reputation  of  the  deceased  for  violence  is 
not  in  issue. 

BoYCE,  J.: — The  argument  of  counsel  upon  the  question 
now  before  the  Court  was  interesting  and  very  helpful. 

The  prisoner  admits  that  he  shot  the  deceased,  but  he  insists 
that  he  did  it  in  self-defense. 

The  State,  in  support  of  the  objection  made  to  the  admissi- 
bility of  the  testimony  now  offered,  urged  that  the  general 
reputation  of  the  deceased  for  violence  is  not  in  issue,  and  relied 
chiefly  on  a  previous  ruling  of  this  Court  in  the  case  of  State  vs. 
Thawley,  decided  at  the  April  Term,  1845,  in  Kent  County. 
Chief  Justice  Booth,  speaking  for  the  Court  in  that  case  (Harring- 
ton, J.,  being  dubitante),  said  in  part:  **The  testimony  offered 
is  the  general  character  of  the  deceased  as  a  violent  man.  From 
the  fact  that  we  cannot  find  any  case  in  the  books,  where  this 
evidence  has  been  admitted,  nor  any  principle  which  would 
admit  it,  we  feel  constrained  to  reject  the  evidence.**  4  Hart,, 
526. 

So  far  as  we  are  advised,  that  ruling  has  not  been  questioned 
or  departed  from  by  this  Court  since  its  announcement.  The 
Attorney-General  conceded  that,  in  nearly  all  of  the  State  Courts 
as  well  as  in  the  Supreme  Court  of  the  United  States,  the  rule  was, 
contrary  to  our  own  decision,  to  admit  the  general  reputation  of 
the  deceased  for  violence,  if  known  to  the  accused,  after  evidence 
has  been  introduced,  intended  to  establish  the  fact  of  an  actual 
assault  upon  the  accused.  But  he  suggested  that  this  Court 
might  hesitate  to  depart  from  its  previous  decision. 

In  the  case  of  Smith  vs.  United  States,  161  U,  S.  88,  Mr. 
Justice  Gray  said:     "The  main  question  in  controversy  at  the 
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trial  was  whether  the  killing  of  W.  by  the  defendant  was  in  self 
defense.  Upon  that  question  any  evidence,  which,  according  to 
the  common  experience  of  mankind,  tended  to  show  that  the 
defendant  had  reasonable  cause  to  apprehend  great  bodily  harm 
from  the  conduct  of  the  deceased  towards  him  just  before  the 
killing,  was  admissible;  and  upon  principle,  and  by  the  weight  of 
authority,  evidence  that  the  deceased  was  a  larger  and  more 
powerful  man  than  the  defendant,  as  well  as  evidence  that  the 
deceased  had  the  general  reputation  of  being  a  quarrelsome  atid 
dangerous  person,  was  competent,  especially  if  his  character  in 
this  respect  was  known  to  the  defendant,  which  there  was 
evidence  in  this  case  tending  to  show/'  And  in  the  case  of 
Upthegraue  vs.  The  State,  37  Ohio  State,  662,  it  was  said:  *' As  a 
general  rule,  in  trials  for  homicide  or  felonious  assault  the  charac- 
ter of  the  person  assaulted  or  killed  cannot  be  shown;  for  the 
reason  that  the  law  holds  it  to  be  as  criminal  to  assault  a  bad  and 
violent  man  as  a  good  and  peaceable  one.  But  to  this  rule  there 
is  an  exception  in  cases  where  the  plea  is  self-defense  and  there  is 
evidence  tending  to  show  that  the  actual  or  attempted  killing 
took  place  while  the  accused  was  being  actually  assaulted. 
♦  *  *  The  rule  allowing  evidence  of  character  or  general 
reputation  in  such  cases,  brought  home  to  the  knowledge  of  the 
prisoner,  is  founded  on  the  clearest  principles  of  reason,  and  is 
amply  stistained  by  authority.'*  ] 

Reluctant  as  we,  always,  are  to  depart  from  a  former  dedsioii 
of  this  Court,  we  are  constrained,  in  view  of  the  great  weight  of 
authority  and  the  sotmd  principle  of  evidence  opposed  to  the 
ruling  in  State  vs.  Thawley,  to  disregard  that  ruling  and  admit  the 
evidence  now  offered,  it  being  relevant  and  material  to  the  issue 
raised  by  the  plea  of  self-defense,  and  proper  to  be  considered  by 
the  jury,  if  they  should  find  from  the  evidence  that  an  actual 
assault  was  first  made  by  the  deceased  upon  the  prisoner,  in 
determining  whether  the  prisoner  was,  at  the  time  of  the  shooting, 
in  reasonable  fear  of  death  or  great  bodily  harm. 

The  objection  to  the  question  now  before  the  Court,  is  over- 
ruled. 
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BoYCE,  J.,  charging  the  jury: 

Gentlemen  of  the  jtiry: — ^Blwood  Wiggins,  the  pritooer,  is 
charged  in  the  indictment  with  murder  of  the  first  degree. 

It  is  charged  that  the  prisoner  shot  WilHam  Edward  Denby 
with  a  pistol,  in  the  left  side,  on  or  about  the  twenty-third  day  of 
July,  A.  D.  1907,  at  or  near  Brady's  Woods,  near  Middletown,  this 
County,  and  that  Denby  died  in  consequence  of  the  shot  wound, 
on  or  about  the  first  day  of  August  following. 

The  prisoner  admits  the  shooting  of  Denby  as  charged,  and 
the  death  of  the  latter  as  the  result  is  not  denied. 

The  prisoner  insists  that  he  did  the  shooting  in  necessary 
self-defense. 

Homicide  is  the  killing  of  one  human  being  by  another. 
Felonious  homicide  is  of  three  kinds:  murder  of  the  first  degree, 
murder  of  the  second  degree  and  manslaughter.  Malice  is  an 
essential  ingredient  of  the  crime  of  murder  of  both  degrees. 
Without  malice  there  can  be  no  murder  either  of  the  first  or  of  the 
second  degree.  Malice  is  a  condition  of  the  mind  or  heart. 
As  here  used  this  term  is  not  restricted  to  spite  or  malevolence 
toward  the  particular  person  slain,  but  also  includes  that  general 
malignity  and  reckless  disregard  of  htunan  life  which  proceed 
from  a  heart  void  of  a  just  sense  of  social  duty  and  fatally  bent  on 
mischief.  Wherever  the  fatal  act  is  done  deliberately  or  without 
adequate  cause,  the  law  presumes  that  it  was  done  with  malice, 
and  the  burden  is  on  the  prisoner  to  show  from  the  evidence  or 
by  inference  from  the  circumstances  of  the  case,  that  the  act  was 
not  done  with  malice. 

Murder  of  the  first  degree  is  where  the  killing  was  done  with 
express  malice  aforethought,  or  in  perpetrating  or  attempting  to 
perpetrate  a  crime  punishable  with  death.  Express  malice 
aforethought  is  where  one  person  kills  another  with  a  sedate, 
deliberate  mind  and  formed  design,  which  formed  design  may  be 
manifested  in  many  ways;  as,  for  instance,  by  Ijring  in  wait  for 
the  deceased,  or  by  antecedent  menaces  or  threats  that  disclose 
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a  purpose  on  the  part  of  the  prisoner  to  commit  the  act  charged, 
or  by  a  former  grudge,  ill-will,  spite,  hatred,  or  malevolence 
towards  the  deceased,  or  any  other  drcvunstances  which  dis- 
close the  purpose  or  intention  of  the  accused  toward  his  victim 
at  the  time  when  the  crime  was  committed.  The  deliberate 
selection  and  use  of  a  deadly  weapon  is  a  circumstance  which, 
in  the  absence  of  satisfactory  evidence  to  the  contrary,  indicates 
the  existence  in  the  mind  of  the  person  conmiitt^ng  the  act  of  a 
deliberate  formed  design  to  kill.  All  homicides  with  a  deadly 
weapon  are  presumed  to  be  malicious  until  the  contrary  appears 
by  the  evidence,  and  the  burden  of  proof  to  the  contrary  lies  on 
the  accused.  Where  the  killing  by  a  deadly  weapon  is  admitted 
or  proved,  malice  aforethought  is  presumed,  in  the  absence  of 
evidence  to  the  contrary,  and  the  burden  of  showing  the  contrary 
is  on  the  accused,  as  the  natural  and  probable  consequences  of 
the  act  are  presumed  by  law  to  have  been  intended  by  the  person 
in  using  a  deadly  weapon.  If  the  jury  are  satisfied  from  the 
evidence  that  the  prisoner,  when  he  killed  the  deceased,  de- 
fiberately  intended  so  to  do,  the  length  of  time  that  said  intention 
existed  is  immaterial,  and  the  killing  tmder  such  circumstances 
would  be  murder. 

Murder  in  the  second  degree  is  where  the  killing  was  done 
with  implied  malice.  Implied  malice  is  an  inference  or  conclusion 
of  law  from  the  facts  found  by  the  jury.  Mtirder  of  the  second 
degree  is  where  there  was  no  deliberate  mind  or  formed  design  to 
take  Ufe  or  to  perpetrate  a  crime  punishable  with  death,  but  where 
the  killing  was  done  without  justification  or  excuse  and  without 
provocation,  or  without  sufficient  provocation  to  reduce  the 
offense  to  manslaughter. 

Manslaughter  is  where  one  person  unlawfully  kills  another 
without  malice.  In  order  to  reduce  the  crime  to  manslaughter, 
the  provocation  must  be  very  great — so  great  as  to  produce  such 
a  transport  of  passion  as  to  render  the  person  for  the  time  being 
deaf  to  the  voice  of  reason.  While  murder  proceeds  from  a 
wicked  aad  depraved  sprit  and  is  characterized  by  malice,  man_ 
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slaughter  results  from  no  malignity,  but  from  unpremeditated 
and  unreflecting  passion. 

No  looks  or  gestures,  however  insulting,  no  words,  however 
opprobrious  or  offensive,  can  amount  to  a  provocation  sufficient 
to  excuse  or  justify  even  a  slight  assault.  Nor  can  a  slight 
assault  excuse  the  killing  of  an  assailant  with  a  deadly  weapon,  so 
as  to  reduce  the  offense  from  the  grade  of  murder  to  that  of 
manslaughter. . 

State  vs.  Powell,  5  Pennewill  24  (at  37-39). 

As  has  been  said.the  prisoner  admits  firing  the  fatal  shot,  but 
seeks  to  justify  it  on  the  ground  that  he  was  at  the  time  of  the 
shooting  in  danger  of  death  or  great  bodily  harm.  In  other 
words,  he  relies  upon  necessary  self-defense.  The  burden  of 
establishing  such  a  defense  to  the  satisfaction  of  the  jury  rests 
upon  the  prisoner.  The  law  is  that  in  repelling  or  resisting  an 
assault,  no  more  force  may  be  used  than  is  necessary  for  the  pur- 
pose, and  if  the  person  assailed  use  in  his  defense  greater  force 
than  is  necessary  for  that  purpose,  he  becomes  the  aggressor.  If 
a  person  is  assailed  in  such  a  manner  as  to  create  in  the  mind  of  a 
reasonable  person  a  belief  that  he  is  in  danger  of  death  or  great 
bodily  harm,  it  is  his  duty  to  retreat,  if  he  can  safely  do  so,  or  to 
use  such  other  reasonable  means  as  may  be  within  his  power  to 
avoid  killing  his  assailant.  No  one  may  take  the  life  of  another, 
even  in  the  exercise  of  the  right  of  self-defense,  unless  there  is  no 
other  available  means  of  escape  from  death  or  great  bodily  harm. 

If  you  are  satisfied  from  the  evidence  that  the  deceased  firs  t 
attacked  the  prisoner,  and  that  from  the  character  of  such  attack, 
the  prisoner  had  reasonable  cause  to  believe,  and  did  believe,  at 
the  time  of  the  shooting,  that  he  was  in  imminent  danger  of  death 
or  great  bodily  harm,  and  that  he  had  no  other  reasonable  means 
of  avoiding  or  preventing  death  or  great  bodily  hahn,  then  the 
killing  of  the  deceased  was  a  justifiable  act  of  self-defense,  and  the 
prisoner  should  be  acqtiitted  of  any  crime  whatever. 

If  you  find  from  the  evidence  that  the  deceased  did  first 
attack  the  prisoner  and  that  in  addition  thereto  he  had  a  general 
reputation  for  ferocity  and  violence,  known  to  the  prisoner,  at 


Digitized  by  VjOOQIC 


STATE  vs.  WIGGINS.  133 


CHARGE. 


the  time  of  the  shooting,  then  such  a  reputation  of  the  deceased  is 
a  proper  subject  for  your  consideration  in  connection  with  the 
character  of  the  attack,  in  determining  whether,  or  not,  the 
deceased,  by  his  acts,  created  in  the  mind  of  the  prisoner,  at  the 
time  of  the  shooting,  a  reasonable  belief  that  he  was  in  danger  of 
death  or  great  bodily  harm.  Neither  the  mere  fact  that  an 
attack  was  made  upon  the  prisoner  by  the  deceased,  nor  the 
£act  that  the  deceased  was  a  man  of  general  bad  reputation  for 
violence,  known  to  the  prisoner,  or  both,  would  justify  the  shoot- 
ing of  the  deceased,  tmless  the  prisoner  had  reasonable  cause  to 
believe  and  did  believe,  at  the  time  of  the  shooting,  that  he  was  in 
imminent  danger  of  death  or  great  bodily  harm,  and  that  he  had 
no  other  reasonable  means  of  avoiding  or  preventing  death  or 
great  bodily  harm. 

A  free  and  voluntary  confession  is  generally  deserving  of  the 
highest  credit,  because  it  is  against  the  interest  of  the  person 
making  it,  and  is  presumed  to  flow  from  a  sense  of  guilt.  The 
whole  of  what  the  prisoner  said  on  the  subject,  at  the  time  of 
making  the  confession,  should  be  taken  together  and  considered 
by  the  jury ;  but  all  parts  of  a  confession,  whether  for  or  against 
the  prisoner,  are  not  necessarily  entitled  to  eqtial  credit.  The 
prosecution  is  at  liberty  to  deny  or  contradict  any  part  of  it.  In 
determining  the  credit  to  be  given  to  a  confession,  the  jtuy  may 
reject,  as  not  entitled  to  belief,  such  parts  of  it  as  are  contra- 
dictory to  other  parts  of  it,  or  in  conflict  with  facts  otherwise 
proved  to  the  satisfaction  of  the  jury.  The  jury  may  believe  that 
part  of  the  confession  which  charges  the  prisoner,  and  reject  that 
which  is  in  his  favor,  if,  under  all  the  drctunstances  of  the  case, 
they  find  sufficient  grotmds  for  so  doing.  The  duty  of  the  jury 
in  respect  to  the  confessions  of  the  prisoner  and  in  respect  to  his 
own  testimony  and  the  testimony  of  the  other  witnesses  is  pre- 
cisely the  same.  They  should  believe  so  much  of  such  confessions 
and  testimony  as  they  deem  true  and  worthy  of  belief,  and  reject 
so  much  of  the  same  as  they  deem  false  and  unworthy  of  belief. 

You  are  the  judges  of  the  weight  of  the  testimony  and  the 
credibility  of  the  witnesses.  Where,  as  in  this  case,  the  testimony  is 
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conflicting,  you  should  reconcile  it  if  you  can,  but  if  you  cannot  do 
so,  you  should  accept  that  part  of  it  which  in  view  of  all  the 
testimony  and  surrounding  circumstances  of  the  case,  you  deem 
worthy  of  credit,  and  reject  that  part  which  you  deem  unworthy 
of  credit,  having  due  regard  to  the  apparent  intelligence  or 
ignorance  of  the  witnesses,  their  manner  of  testifying,  their 
impartiality  or  bias,  if  any,  and  their  opportunity  of  knowing 
the  facts  to  which  they  have  testified. 

Your  duty  is  to  determine  from  the  evidence,  adduced  before 
you,  considered  in  connection  with  the  instructions  of  the  Court, 
whether  the  prisoner  is  guilty  of  any,  and,  if  any,  of  what  offense, 
such  as  you  may  find  under  this  indictment,  and  there  your  duty 
ends.  In  the  discharge  of  this  duty  you  should  not  be  moved  by 
any  considerations  of  the  ptmishment  which  may  follow  a  con- 
viction. 

In  every  criminal  case  the  accused  is  presimied  to  be  innocent 
imtil  his  guilt,  including  every  essential  element  necessary  to 
constitute  the  crime  charged,  is  proved  to  the  satisfaction  of  the 
jury  beyond  a  reasonable  doubt. 

!    Verdict,  guilty  of  murder  of  the  second  degree. 
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WiLUAif  H.  Clay  vj.Pboplbs  Railway  Company,  a  corporation 
of  the  State  of  Delaware. 

Pffsonal  Injuries — City  Railway — Public  Highway — Use  of — 
Negfigence — Street  Crossing — Care  Required — Dam^ 
ages. 

1.  The  right  of  the  railway  company,  and  the  right  of  the  pubhc, 
must  each  be  exercised  with  due  regard  to  the  right  of  the  other,  and  the 
rij^t  of  each  must  be  exercised  in  a  reasonable  and  careful  mamier  so  as  not 
unreasonably  to  abridge  or  interfere  with  the  right  of  the  other. 

2.  It  is  the  duty  of  the  company  to  use  reasonable  care  in  operatiag 
its  cars,  to  move  its  cars  at  a  reasonable  rate  of  speed,  and  to  slow  up  or 
stop  if  need  be  where  danger  is  imminent. 

3.  There  is  a  like  duty  of  exercising  reasonable  care  on  the  part  of 
the  people  using  the  pubUc  highway,  to  stop,  and  if  need  be,  to  turn  out 
wiito  danger  is  threatened. 

4.  The  person  in  the  management  of  the  car,  and  the  person  in  the 
management  of  the  vehicle,  are  both  bound  to  the  reasonable  use  c^  their 
sight  and  bearing  for  the  prevention  of  accident,  and  to  the  exercise  of 
such  reasonable  caution  as  an  ordinarily  careful  and  prudent  person  would 
use  under  like  circumstances. 

5.  In  approaching  the  crossing  of  a  street  in  general  use  by  the 
pabBc,  increased  care  should  be  exercised  by  the  person  in  charge  of  the 
car  to  avoid  collision  with  persons  or  vehicles  who  may  be  traveling  on 
such  streets.  He  should  not  approach  such  crossing  at  a  dangerous  speed 
or  without  giving  due  and  timcSy  warning;  and  if  his  view  is  obstructed  by 
buildings  or  otherwise,  his  care  and  diligence  should  be  increased  in  prc^xM*- 
tkm  to  such  conditions. 

0.  The  motorman,  and  the  driver  of  the  vehicle,  have  each  the  eight 
to  presume  that  the  other  will  act  as  a  reasonable  person  under  all  the  cir- 
cumstances of  the  occasion,  un^  the  contrary  appears. 

(November  25.    1908.) 
LoRB,  C.  J.,  and  Spruancb,  and  Boyce,  J.  J.,  sitting. 

Daniel  O,  Hastings  for  plaintiff. 

Robert  H.  Richards  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1908. 
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Action  on  the  Case  (No.  136,  September  Term,  1907), 
to  recover  damages  for  personal  injuries  to  plaintiff  and  for  in- 
juries to  his  horse  and  wagon,  occasioned  by  a  collision  between 
an  electric  car  of  the  defendant  and  a  wagon  of  the  plaintiff,  in 
which  he  was  riding,  at  or  near  the  intersection  of  Second  and 
Market  Streets  in  Wilmington,  on  August  twenty-first,  1907. 

Spruancb,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^This  action  was  brought  to  recover 
damages  for  injuries  occasioned  by  a  collision  between  an  electric 
car  of  the  defendant  company  and  a  wagon  of  the  plaintiff  in 
which  he  was  riding,  at  or  near  the  intersection  of  Second  and 
Market  Streets  in  the  City  of  Wilmington,  on  the  twenty-first  of 
August,  1907. 

The  plaintiff  claims  that  he  was  exercising  due  and  proper 
care  and  diligence  and  that  the  sole  cause  of  the  collision  was  the 
negligence  of  the  defendant  company  in  not  checking  or  stopping 
the  car  before  coming  in  contact  with  the  wagon;  and  that  by 
reason  thereof  his  wagon  was  broken  and  damaged,  his  horse 
injured  and  himself  greatly  injured. 

The  defendant  claims  that  the  proper  signal  of  the  approach 
of  the  car  was  given  in  due  time,  that  the  speed  of  the  car  was 
moderate,  that  the  motorman  exercised  due  care  and  diligence  in 
attempting  to  avoid  the  collision,  and  that  the  accident  was  not 
due  to  any  neglect  or  default  on  the  part  of  the  company  or  any  of 
its  servants,  but  was  solely  due  to  the  negligence  of  the  plaintiff 
in  driving  his  wagon  upon  the  railway  track  in  front  of  the  ap- 
proaching car. 

The  defendant  also  contends  that  even  if  there  was  some 
negligence  on  its  part,  there  was  negligence  on  the  part  of  the 
plaintiff  which  would  defeat  his  claim  for  damages. 

Second  and  Market  Streets  are  public  highways.  The  defen- 
dant company  uses,  and  has  the  right  to  use.  Second  Street  for  the 
purposes  of  its  railway  thereon  and  the  public  have  the  right  to 
use  Second  and  Markets  Streets  for  the  ordinary  purposes  of  a 
public  street. 
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The  railway  company  and  the  public  are  required  by  law  to 
use  due  and  proper  care  in  the  exercise  of  their  respective  rights. 

The  right  of  each  must  be  exercised  with  due  regard  to  the 
right  of  the  other  and  the  right  of  each  must  be  exercised  in  a 
reasonable  and  careful  manner  so  as  not  unreasonably  to  abridge 
or  interfere  with  the  right  of  the  other.  It  is  the  duty  of  the 
company  to  use  reasonable  care  in  operating  its  cars,  to  move  its 
cars  at  a  reasonable  rate  of  speed  and  to  slow  up  or  stop  if  need 
be  where  danger  is  inmiinent. 

There  is  a  like  duty  of  exercising  reasonable  care  on  the  part 
of  the  people  using  such  highway,  to  stop,  and  if  need  be,  to  turn 
out  when  danger  is  threatened.  The  acts  which  should  be  done 
by  a  person  in  the  management  of  an  electric  car  and  by  one  in  the 
management  of  a  wagon  approaching  a  railway  crossing  depend 
upon  the  circtunstances  of  each  case,  and  the  degree  of  care  re- 
quired differs  in  different  cases.  The  general  rule  is  that  the 
person  in  the  management  of  the  car  and  the  person  in  the  man- 
agement of  the  wagon  are  bound  to  the  reasonable  use  of  their 
sight  and  hearing  for  the  prevention  of  accident  and  to  the 
exercise  of  such  reasonable  caution  as  an  ordinarily  careful  and 
prudent  person  would  use  under  like  circtmistances. 

There  can  be  no  recovery  in  this  case  unless  the  injury  to 
the  plaintiff's  person  and  property  was  occasioned  by  the  negli- 
gence of  the  defendant  company. 

Negligence  is  the  failure  to  use  such  care  as  a  reasonably 
prudent  and  careful  person  would  exercise  under  similar  circum- 
stances. 

Negligence  is  not  presimied,  but  must  be  proved,  and  the 
burden  of  proving  it  is  upon  the  party  by  whom  it  is  alleged. 
In  the  joint  use  of  a  public  street  by  ordinary  vehicles  and  electric 
cars,  those  in  charge  of  each  are  requested  to  exercise  due  and 
proper  care  to  avoid  collisions. 

What  is  due  and  proper  care  depends  upon  the  facts  and  cir- 
ctunstances of  each  case.  Where  there  is  more  than  ordinary 
danger  a  proportionate  increase  of  care  and  diligence  is  required 
of  both.      In  approaching  the  crossing  of  a  street  in  general  use 
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by  the  public,  increased  care  should  be  exercised  by  the  person  in 
charge  of  the  car  to  avoid  collision  with  persons  or  vehides  who 
may  be  traveling  on  such  street. 

He  should  not  approach  such  crossing  at  a  dangerous  speed 
or  without  giving  due  and  timely  warning  of  his  approach;  and  if 
his  view  is  obstructed  by  buildings  or  otherwise,  his  care  and 
diligence  should  be  increased  in  proportion  to  such  conditions. 
If  he  fails  to  use  the  care  and  diligence  which  is  reasonable  under 
the  circumstances  the  company  is  guilty  of  negligence. 

A  person  in  charge  of  a  vehicle  approaching  a  railway  cross- 
ing is  botmd  to  the  reasonable  use  of  his  senses  for  the  prevention 
of  accident,  and  also  to  the  exercise  of  such  reasonable  caution  as 
an  ordinarily  careful  and  prudent  person  would  exercise  in  like 
circumstances. 

A  person  approaching  a  railway  crossing  with  which  he  is 
familiar  is  botmd  to  avail  himself  of  his  knowledge  of  the  locality 
and  act  accordingly.  If  as  he  approaches  the  crossing  his  line  of 
vision  is  imobstructed  he  is  bound  to  look  for  approaching  cars, 
and  if  his  line  of  vision  is  obscured  he  should  exercise  increased 
care  and  caution  in  proportion  to  such  conditions. 

The  motorman  and  the  driver  of  the  wagon  had  each  the 
right  to  presume  that  the  other  would  act  as  a  reasonable  person 
under  all  the  circumstances  of  the  occasion,  until  the  contrary 
appeared. 

If  the  injury  to  the  plaintiff  or  his  property  was  caused  by  the 
negligence  of  the  defendant's  servant,  without  negligence  on 
the  part  of  the  plaintiff,  your  verdict  should  be  for  the  plaintiff; 
but  if  such  injury  was  caused  by  the  concurrent  negligence  of  both 
parties,  the  plaintiff  would  be  guilty  of  contributory  negligence 
and  your  verdict  should  be  for  the  defendant,  as  the  law  in  such 
case  does  not  weigh  and  balance  the  degree  of  negligence  attri- 
butable to  each  party. 

Your  verdict  should  be  for  that  party  in  whose  favor  is  the 
preponderance  or  greater  weight  of  the  evidence. 

The  plaintiff  would  be  entitled  to  recover  notwithstanding 
there  had  been  negligence  on  his  part,  if  it  was  the  negligence  of 
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the  defendant  akme  that  was  the  proximate  and  immediate 
cause  of  the  collision;  if,  in  other  words,  notwithstanding  any 
previous  negligence  of  the  plaintiff,  the  company  could  have  pre- 
vented the  accident  by  the  use  of  ordinary  and  reasonable  care, 
your  verdict  should  be  for  the  plaintiff.  If  the  plaintiff  had 
ne^gently  gone  upon  the  track  upon  which  the  car  was  ap- 
proaching without  looking  and  was  so  there  at  the  time  of  the 
accident,  yet  if  the  motorman  saw,  or  by  the  reasonable  exercise 
of  his  senses  could  have  seen  the  plaintiff's  wagon  on  or  near  the 
track  in  time  to  stop  the  car  and  avoid  the  accident,  it  was  his 
duty  to  do  so,  and  if  he  failed  to  do  so  the  company  would  be 
Hable.  If,  however,  the  plaintiff  moved  from  a  position  of 
safety  to  a  position  of  danger  near  or  upon  the  track  of  the  rail- 
way on  winch  the  car  was  running  so  suddenly  as  to  make  it 
impossible  for  the  motorman  to  stop  the  car  before  the  collision, 
the  defendant  cannot  be  held  liable  for  the  resulting  injury  to  the 
plaintiff  or  his  property.  If  the  motorman  after  he  saw,  or  by  the 
exercise  of  reasonable  care  could  have  seen,  the  plaintiff  in  a 
position  of  danger,  did  everything  that  a  reasonable  earful  and 
prudent  person  would  do  under  like  circumstances  to  prevent  the 
accident,  the  defendant  wotild  not  be  liable. 

I  your  verdict  should  be  for  the  plaintiff,  it  should  be  for 
such  sum  as  will  reasonably  compensate  him  for  the  injury  to  his 
prc^erty  and  person,  including  therein  his  pain  and  suffering,  his 
loss  of  power  to  perform  labor  in  the  past  and  in  the  future 
which  may  be  found  by  you  to  be  the  result  of  the  injuries  sus- 
tained by  him;  also  his  loss  of  time  occasioned  by  such  injuries, 
and  also  his  expenses  for  medicine  and  medical  attendance  in- 
curred by  reason  of  such  injuries;  and  if  such  injuries  are  of  a 
permanent  character  you  shotdd  consider  that  fact  in  determining 
the  amount  of  his  damages. 


Verdict  for  plaintiff  for  $200. 
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William  L.  Welch,  Administrator  of  Harry  C.  Wblch, 
deceased,  vs.  The  Baltimore  and  Ohio  Railroad  Comp- 
any, a  corporation  of  the  State  of  Maryland. 

Personal  Injuries — City  Railway — Accident — No  Presumption  of 
Negligence — Railroad  Crossing — Danger — Duty  of  Comp- 
any— Duty  of  Traveler — Signed  Bell — Presump- 
tion—Death  of  Plaintiff's  Intestate. 

1.  The  mere  fact  of  an  accident  by  which  an  injury  is  sustained, 
if  not  within  the  control  of  the  defendant,  does  not  in  itself  raise  a  pre- 
sumption  of   negligence. 

2.  The  law  regards  a  railroad  crossing  as  a  place  of  danger,  the  very 
presence  of  such  a  crossing  is  notice  to  the  person  approaching,  or  attempt- 
ing to  cross  it,  of  danger;  and  he  is  required  at  least,  to  look  and  listen  for 
an  approaching  train  before  venturing  upon  the  tracks. 

3.  The  servants  of  a  railway  company,  and  the  driver  of  a  vehicle, 
have  each  the  right  to  presume  that  the  other  will  act  as  a  retisonable 
person  under  all  conditions  and  surroundings  of  the  crossing  until  the  con- 
trary shall  appear. 

4.  While  a  railroad  company  is  under  no  original  obligation  to  place 
a  signal  bell  or  gong  at  a  particular  crossing,  yet  if  it  has  done  so,  and  has 
maintained  the  same  for  a  long  time,  travelers  over  such  crossing  have 
the  right  to  presume,  if,  upon  approaching  said  crossing  the  bell  or  gong  is 
not  ringing,  that  they  may  pass  over  the  crossing  safely,  if,  in  the  exercise 
of  due  care  and  caution  nothing  appears  to  the  contrary. 

5.  The  plaintiff's  intestate  being  deceased,  the  law  clothes  him  with 
the  presumption  that  in  approaching  the  crossing  and  going  upon  the 
tracks  at  the  time  of  the  accident,  he  was  in  the  exercise  of  reasonable 
care  and  caution;  but  such  presumption  may  be  rebutted  by  the  evidence. 

(December    1,    1908.) 
Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 

Daniel  O.  Hastings  for  plaintiff. 

Andrew  E.  Sanborn  and  John  W,  Huxley,  Jr,  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1908. 

Action  on  the  Case   (No.  29,  January  Term,   1908),  to 
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recover  damages  for  personal  injuries,  alleged  to  have  been 
occasioned  by  the  negligence  of  the  defendant  company. 

BoYCB,  J.,  charging  the  jury: 

Gentlemen  of  the  jury:-— This  action  was  brought  by  Harry 
C.  Welch,  in  his  lifetime,  against  the  Baltimore  and  Ohio  Railroad 
Company,  to  recover  damages  for  personal  injuries,  alleged  to 
hftve  been  occasioned  by  the  negligence  of  the  defendant  comp- 
any. Subsequently  the  death  of  Harry  C.  Welch  was  suggested 
and  William  L.  Welch,  the  administrator  of  the  deceased,  was 
admitted  as  party  plaintiflF.  It  is  averred  in  the  plaintiff's  dec- 
laration, in  substance,  that  the  tracks  over  which  the  defendant 
company  operated  its  locomotives  and  trains  of  cars  were  laid 
across  a  public  road  near  Elsmere,  in  this  Cotmty;  that  the 
deceased  was,  on  the  morning  of  October  19th,  1907,  driving  along 
said  public  road  in  a  wagon  drawn  by  a  horse,  in  an  easterly  direc- 
tion, and  that  when  he  approached  and  entered  upon  said  cross- 
ing, in  the  exercise  of  due  care  and  caution,  his  wagon  was 
carelessly  and  negligently  struck  by  a  steam  locomotive  of  the 
defendant  company,  drawing  a  train  of  cars,  going  in  a  northerly 
direction,  and  he  was  violently  hurled  and  thrown  from  the  wagon 
upon  the  cross  ties  in  the  road-bed  of  the  defendant  company, 
and  he  was  permanently  injured  and  disordered;  that  the  said 
crossing  was  very  dangerous  because  of  a  curve  in  the  tracks  of 
the  defendant  company,  a  short  distance  south  of  the  crossing, 
and  also  because  of  certain  obstructions  to  the  sight  of  a  driver 
of  a  team  going  easterly  on  said  public  road  to  see  an  approaching 
train,  and  to  the  sight  of  a  locomotive  engineer,  going  northerly 
on  said  track,  to  see  an  approaching  team,  until  each  is  within  a 
short  distance  of  said  crossing. 

It  is  charged  that  the  injuries  complained  of  were  catxsed  by 
the  negligence  of  the  defendant  company  in  approaching  said 
crossing  at  a  high  rate  of  speed,  without  giving  due  and  timely 
signals  and  warnings. 

The  defendant  company  denies    that  its  servants  did,  or 
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omitted  to  do,  any  of  the  several  things  complained  of  and  it 
insists  that  its  servants  were  not  negligently  operating  the  iaid 
train,  at  the  time  of  the  accident,  but  it  contends,  on  the  contrary, 
that  the  said  collision  and  consequent  injuries  to  the  deceased 
resulted  from  his  own  negligence. 

It  is  not  claimed  that  the  servants  of  the  defendant  company 
either  saw,  or,  in  the  exercise  of  reasonable  care,  mig^t  have  seen 
the  deceased  in  time  to  have  avoided  the  accident. 

The  mere  fact  of  an  accident  by  which  an  injury  is  sustained, 
if  not  within  the  control  of  the  defendant,  does  not  in  itself  raise  a 
prestunption  of  negligence.  Whether  there  was  any  negligence 
at  the  time  of  the  accident  and  whose,  must  be  determined  from 
the  evidence  under  all  the  facts  and  circumstances  of  the  case. 

There  can  be  no  recovery  in  this  case  unless  the  injury  to  the 
deceased  was  occasioned  by  the  negligence  of  the  defendant 
company. 

Negligence  is  the  failure  to  use  such  care  as  a  reasonably 
prudent  and  careful  person  would  exercise  imder  similar  circum- 
stances. 

Negligence  is  never  presumed,  but  it  must  be  proved  to  the 
satisfaction  of  the  jury  by  a  preponderance  of  the  evidence. 
The  burden  of  proving  negligence  is  cast  upon  the  party  alleging 
it. 

The  law  regards  a  railroad  crossing  as  a  place  of  danger. 
The  very  presence  of  such  a  crossing  is  notice  to  the  person, 
approaching  or  attempting  to  cross  it,  of  the  danger  of  colliding 
with  a  passing  engine  or  train.  And  because  of  the  danger,  there 
is  imposed  upon  such  person  the  duty  of  reasonable  care  and 
caution,  and  the  reasonable  and  ordinary  exercise  of  his  senses  of 
sight  and  hearing  for  his  own  and  other's  safety  and  protection; 
and  he  is  required,  at  least,  to  look  and  listen  for  an  approaching 
engine  or  train  before  venturing  across  the  tracks.  And,  if,  as  it 
has  been  said,  he  fails  to  exercise  such  ordinary  care,  whatever 
danger  he  could  thereby  have  disco verd  and  avoided,  he  incurs 
the  peril  thereof,  if  he  proceeds,  and  for  an  injury  arising  under 
such  fault,  he  is  left  without  remedy. 
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One  about  to  cross  a  railroad  track  on  the  public  highway, 
where  the  liability  to  coUiston  is  great,  will  be  held  precluded  from 
a  recovery  for  an  injtuy,  if  he  carelessly  and  negligently  drives 
upon  the  track  without  looking  for  an  approaching  train,  even 
though  the  servants  of  the  company  should  neglect  to  give  due 
and  timely  warning  of  the  approach  of  a  train  by  whistle,  bell, 
gong  or  otherwise. 

A  person  traveling  along  a  public  road,  approaching  a 
nuboad  crossing  with  which  he  is  familiar,  is  bound  to  avail 
himself  of  his  knowledge  of  the  locality  and  act  accordingly.  If 
the  view  of  an  approaching  train  to  such  crossing  is  obstructed, 
that  &ct  will  not  relieve  the  traveler  from  the  obligation  to  look 
and  listen  for  an  approaching  train,  but  he  will  be  required  to 
exercise  increased  care  and  caution  in  proportion  to  the  conditions 
surrounding  the  crossing.  In  approaching  crossings  of  public 
roads  in  general  use  by  the  public,  increased  care  should  be 
exercised  by  the  servants  of  a  railroad  company  in  charge  of  the 
k)comotive  and  train  to  avoid  collision  with  persons  or  vehicles 
who  may  be  traveling  over  such  crossing.  The  servants  in 
charge  of  a  train  should  not  approach  such  crossings  without 
giving  due  and  timely  warning  of  the  approach;  and  if  their  view 
is  obstructed  by  buildings  or  otherwise,  their  care  and  diligence 
should  be  increased  in  pr(^>ortion  to  such  conditions.  If  the 
servants  of  the  company  fail  to  use  the  care  and  diligence  which 
are  reasonable  under  the  circumstances,  the  company  will  be 
guilty  of  negligence. 

The  servants  of  the  company  and  the  driver  of  a  wagon  have 
each  the  right  to  presume  that  the  other  will  act  as  a  reasonable 
person  under  all  conditions  and  surrotmdings  of  the  crossing  until 
the  contrary  shall  appear.  When  there  is  more  than  ordinary 
danger,  a  proportionate  increase  of  care  and  diligence  are  re- 
quired of  both  the  servants  of  the  company  and  the  traveler. 
What  is  due  care  and  diligence  depend  upon  the  facts  and  cir- 
cumstances of  each  particular  case. 

While  a  railroad  company  is  under  no  original  obligation  to 
place  a.  signal  bell  or  gong  at  a  particular  crossing,  yet   if  it  has 
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done  so,  and  has  maintained  the  same  for  a  long  time,  travelers 
over  such  crossing  have  a  right  to  presume,  if,  upon  approaching 
said  crossing,  the  bell  or  gong  is  not  ringing,  that  they  may  pass 
over  the  crossing  safely,  if,  in  the  exercise  of  due  care  and  caution, 
nothing  appears  to  the  contrary.  If,  therefore,  the  injury  com- 
plained of  in  this  case  was  the  result  of  the  failure  of  the  defendant 
company  to  ring  the  signal  bell  at  the  crossing,  or  to  give  other 
due  and  timely  warning  on  approaching  the  crossing,  the  plaintiff 
will  be  entitled  to  recover,  if  the  deceased  was  at  the  time  of  the 
accident  in  the  exercise  of  due  care  and  caution;  for  it  was  the 
duty  of  the  company  to  give  due  and  timely  warning  of  the 
approach  of  its  train.  But  the  failure  of  the  company  to  ring  the 
signal  bell  at  the  crossing,  or  to  give  other  due  and  proper  warning 
of  the  approaching  train,  would  not  excuse  the  deceased  when 
approaching  the  crossing  and  before  going  upon  the  track  from 
exercising  reasonable  care  and  caution,  such  as  an  ordinarily 
prudent  and  careful  man  would  exercise  under  similar  circum- 
stances. 

If  you  should  find  that  the  defendant  company  negligently 
failed  to  ring  the  signal  bell  at  the  crossing,  or  failed  to  sound  its 
whistle  or  ring  its  bell  on  the  locomotive,  so  as  to  give  timely 
warning  of  the  approach  of  its  train  at  said  crossing,  yet  if  you 
find  that  the  deceased  either  saw  or  heard,  or  by  the  reasonable 
use  of  his  senses  of  sight  and  hearing,  could  have  seen  or  heard 
the  approaching  train,  and  nevertheless  negligently  crossed  the 
tracks,  and  thereby  contributed  to  his  accident,  the  plaintiff  can- 
not recover. 

The  plaintiff's  intestate  being  deceased,  the  law  clothes  him 
with  the  presumption  that  in  approaching  the  crossing  and  goings 
upon  the  tracks  on  the  day  of  the  accident,  he  was  in  the  exercise 
of  reasonable  care  and  caution,  tmless  you  should  find  that  the 
evidence  rebuts  this  presumption  and  satisfies  you  that  he  did  not 
use  such  care  and  caution. 

If  the  plaintiff's  intestate  knew,  or  by  the  reasonable  exercise 
of  his  senses,  could  have  known  of  the  approaching  Strain  in  time 
to  have  prevented  the  Lacddent,  and  attempted  to  cross,  in  front 
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of  the  train,  and  the  accident  happened  from  that  cause,  he  was 
guilty  of  contributory  negligence,  and  the  plaintiflF  cannot  recover. 

You  are  the  exclusive  judges  of  the  testimony.  And  where 
the  testimony  is  conflicting,  you  should  reconcile  it,  if  you  can. 
If  you  cannot,  you  should  give  credit  to  the  testimony  of  those 
witnesses,  who  under  all  the  circumstances  appear  to  you  to  be 
most  entitled  to  credit,  taking  into  consideration  the  opportuni- 
ties and  advantages  of  each  for  seeing,  observing  and  knowing  the 
things  of  which  they  testified,  as  well  as  their  apparent  fairness, 
intelligence  and  any  other  element  which  may  fairly  test  the 
truthfulness  and  accuracy  of  each. 

Your  verdict  should  be  for  that  party  in  whose  favor  is  the 
preponderance  or  greater  weight  of  the  evidence,  considered  in 
connection  with  these  instructions. 

If  your  verdict  should  be  for  the  plaintiff,  it  should  be  for 
such  an  amount  as  you  believe  would  be  a  reasonable  compensa- 
tion for  the  injuries  received  by  the  said  Harry  C.  Welch  resulting 
from  the  accident,  including  therein  his  pain  and  suffering  from 
the  time  of  the  accident  up  until  the  time  of  his  death;  also  his 
loss  of  wages,  expenses  for  medical  attendance  and  other  neces- 
sary expenses  in  seeking  to  cure  himself  or  treating  his  injuries. 

It  is  admitted  by  the  plaintiff  that  the  death  of  Harry  C. 
Welch  was  not  the  result  of  this  accident. 

Verdict    for   plaintiff    for   $350. 
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Statb  vs.  Jambs  G.  Kiitball. 

Criminal    Law — Embezzletnent    of    Money,  Of    Ch^ck — Piea — 

Former  Acquittal — Demurrer — Jeopardy — Evidence — 

Money  Wrongfully  Received — Deposit  of  Check. 

1.  The  sufficiency  of  the  bar  of  the  plea  of  former  acquittal,  is  to  be 
determined  by  ascertaming  whether  the  defendant  could  legally  have  been 
convicted  upon  the  p^revious  indictment;  for  if  he  could  not,  then  hiB  Hfe 
or  liberty  was  not  in  jeopardy  under  that  prosecution  and  the  plea  would 
be  no  bar  to  his  trial  under  a  second  indictment. 

2.  Money  unlawfully  taken  or  received  cannot  be  the  subject  of 
embezzlment.  To  support  an  indictment  for  the  embezzlement  of  money, 
or  any  ol^er  thing,  the  facts  must  show  that  it  was  lawfuHy  taken  or 
received  by  the  accused. 

3.  The  first  indictment  charged  the  defendant  with  the  embezzle- 
ment of  money,  the  second  with  the  embezzlement  of  a  check.  The 
evidence  in  the  former  trial  showed  that  the  check,  the  subject  of  the  second 
indictment,  was  endorsed  by  the  defendant,  deposited  in  a  certain  Trust 
Company  in  violation  of  his  agreement,  and  the  money  thereon  paid  to  the 
defendant.  Held,  that  the  money  was  unlawfully  received  by  the  defen- 
dant on  said  check,  and  that  he  could  not,  therefore,  be  legally  convicted 
of  the  embezzlement;  that  the  plea  of  former  acquittal  constituted  no  bar 
to  the  second  indictment — the  defendant  not  having  been  in  jeopardy 
under  the  first  indictment. 

(January    14,    1909.) 
Judges  Grubb  and  Pbnnewill  sitting. 

Andrew  C,  Gray,  Attorney-General,  and  Josiah  O,  Wolcott, 
Deputy  Attorney-General,  for  the  State. 

y.  Frank  Ball  and  William  H,  Cooper,  Jr.,  for  the  defendant. 

Court  of  General  Sessions,   New  Castle  County,  January 
Term,  1909. 

Embbzzlbmbnt 

Dbmurrbr  to  Plea  op  Autrefois  Acquit. 

Grubb,  J.,  delivering  the  opinion  of  the  Court: 

At  the  September  Term  of  this  Court,  1908.  the  defendant 
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here,  James  G.  Kimball,  was  tried  under  an  indictment  charging 
him  with  the  embezzlement  of  certain  money,  the  property  of 
E.  L  du  Pont  de  Nemours  Powder  Company,  a  corporation  of  the 
State  of  New  Jersey. 

During  that  trial  it  appeared  in  evidence  that  this  defen- 
dant was  employed  by  said  company  under  an  agreement  made 
between  the  company  and  the  defendant,  to  effect  insurance  from 
time  to  time  for  said  company,  which  agreement  provided  and 
stipulated  that  all  money,  checks,  etc.  received  by  the  defendant 
for  the  purpose  of  effecting  such  insurance,  should  be  deposited  in 
a  special  accotmt  with  the  Wilmington  Trust  Company,  in  this 
City,  and  should  be  drawn  therefrom  only  by  checks  or  drafts 
countersigned  by  said  du  Pont  Powder  Company. 

As  part  of  the  State's  proof  in  that  trial,  the  following  check 
and  endorsements  thereon  were  admitted  in  evidence: 
"Albxis  I.  DU  Pont,  Assistant  Treasurer.  No.  X-21269 

Wilmington,  Del.,  Mar.  12,  1907, 
Pay  to  the  order  of  J.  G.  Kimball  $970.11 

Nine  hundred  seventy  .    11-100  Dollars 

Not  over  one  thousand  $1000$ 
To  Guaranty  Trust  Co. 

of  New  York  Alexis   L    du   Poni, 

Edw.  S.  Lentilhan. 
Endorsements. 
J.  G.  Kimball 

Pay   to   the   Order   of 

J.  P.  Morgan    &   Co. 

Endorsements  guaran- 
teed. 

Security  Trust   and 

Safe      Deposit     Co., 

Wilmington,        Del. 

W.  Scott  Towsend, 
Treasurer, 

Pay      National      Park 

Bank  of  New  York  or 
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order,  J.  P.  Morgan  & 

Co. 
The    National   Park 
Bank    of   New    York 

Paid 
Mar.        22.         1907" 

The  indictment  was  founded  upon  Section  1,  Chapter  153, 
Volume  16.  Page  221,  Laws  of  Delaware  (Revised  Code,  page  942) 
as  amended  by  Chapter  692,  Volume  18,  page  956,  which  provides 
as  follows: 

"Section  1.     That  every  cashier,  servant,  agent,  or  clerk  to 
any  person,  or  to  any  body  corporate,  or  being  employed  for  the 
purpose,  or  in  the  capacity  of  a  cashier,  servant,  agent,  or  clerk, 
by  any  person  or  body  corporate,  who  shall  embezzle,  fraudulent- 
ly abstract,  or  missapply  any  money,  goods,  bill,  note,  bond, 
check,  evidence  of  debt,  or  other  valuable  security,  or   effects, 
which,  or  any  part  whereof,  shall  be  deUvered  to,  or  received,  or 
taken  into  possession  of  him,  or  to  which  he  has  access  for,  or  in 
the  name,  or  on  account  of  his  master,  or  employer,  although 
such  money,  goods,  bill,  note,  bond,  check,  evidence  of  debt,  or 
other  valuable  security,  or  effects,  was  not  received  into  the  pos- 
session of  such  master,  or  employer,  otherwise  than  by  the  actual 
possession  of  his  cashier,  servant,  agent,  clerk,  or  other  person, 
so  employed,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
on  conviction  thereof,  be  imprisoned  for  a  term  not  less  than  two 
years,  nor  more  than  ten  years.     In  every  indictment  for  a  viola- 
tion of. this  section,  when  the  offense  shall  relate  to  coin  or  notes 
circulating  as  money,  it  shall  be  sufficient  to  allege  the  embezzle- 
ment to  be  of  money  without  specifying  any  particular  coin,  or 
notes  circulating  as  money,  and  such  allegation,  so  far  as  regards 
the  description  of  the  property,  shall  be  sustained,  if  the  offender 
shall  be  proved  to  have  embezzled  any  amount  of  coin  or  notes 
circulating  as  money,  although  the  particular  species  of  coin  or 
notes  circulating  as  money,  of  which  such  amount  was  composed, 
shall  not  be  proved." 
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The  only  charge  in  said  indictment  was  for  the  embezzle- 
ment of  money.  There  was  no  count  therein  for  the  embezzle- 
ment of  said  check  for  $970. 11,  or  any  other  check. 

At  the  conclusion  of  the  testimony  for  the  State,  and  upon 
the  application  of  the  Attorney-General,  the  jury,  by  direction  of 
the  Court,  returned  a  verdict  of  not  guilty. 

Subsequently,  at  the  present  term  of  this  Court,  another 
indictment  was  foimd  tmder  said  statute,  charging  the  said  defen- 
dant, James  G.  Kimball,  with  the  embezzlement  of  the  same 
check  for  $970. 11  which  was  in  evidence  at  the  former  trial. 

To  this  indictment  the  defendant  has  pleaded  a  former 
acquittal,  and  on  the  State's  demurrer  thereto  the  case  is  now 
before  us  for  our  determination. 

The  sufficiency  of  the  bar  of  this  plea  of  former  acquittal  is 
to  be  determined  by  ascertaining  whether  the  defendant  cotdd 
legally  have  been  convicted  upon  the  previous  indictment;  for  if 
he  could  not,  then  his  life  or  liberty  was  not  in  jeopardy  under 
that  prosecution  and  the  plea  would  be  no  bar  to  his  trial  under 
the    present    indictment. 

The  facts  presented  under  the  present  plea,  and  the  State's 
demurrer  thereto,  show  that  the  defendant  had  agreed  with  said 
du  Pont  Powder  Company  that  all  money  or  checks  received  by 
the  defendant  from  said  company,  for  the  purpose  of  effecting 
insurances  for  it,  as  this  check  for  $970.11,  mentioned  in  this 
present  indictment  was,  were  to  be  deposited  in  a  special  accoimt 
with  the  Wilmington  Trust  Company,  and  to  be  drawn  therefrom 
only  on  checks  or  drafts  countersigned  by  said  du  Pont  Company. 

Such  being  the  conditions  tmder  which  this  particular  check 
for  $970. 11  was  drawn  by  the  du  Pont  Powder  Company,  and 
received  by  the  defendant,  he  could  not  lawfully  have  deposited 
said  check  to  his  credit  with  the  Security,  Trust  and  Safe  Deposit 
Company,  in  this  City,  nor  lawfully  have  received  from  it  the 
money  payable  thereon,  for  to  do  so  wotdd  have  been  not  only 
without  authority,  but  contrary  to  the  stipulations,  restric- 
tions and  obligations  of  the  trust  which  he  had  accepted  imder  his 
agreement  with  the  said  Powder  Company. 
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The  first  indictment  charged  him  solely  with  the  embezzle- 
ment of  money,  and  not  with  the  fraudtilent  conversicm  or  mis- 
appropriation of  this  or  any  other  chedc. 

Money  imlawftdly  taken  or  received  cannot  be  the  subject  of 
embezzlement.  To  support  an  indictment  for  the  embezriemcnt 
of  money,  or  any  other  thing,  the  facts  must  show  that  it  Was 
lawfully  taken  or  xieoeived  by  tiie  accused. 

Foster  vs.  State,  2  PennewiU,  115. 

The  evidence  in  the  former  trial,  and  now  before  us,  shows 
that  the  said  check  for  $970 .11,  the  subject  of  this  second  indict- 
ment, was  endorsed  by  the  payee,  the  said  defendant,  and  instead 
of  being  deposited  in  the  Wilmington  Trust  Company,  was  put 
by  him  into  the  hands  of  the  Security,  Trust  and  Safe  Deposit 
Company  of  this  City,  whence  with  its  endorsements  thereon,  it 
went  to  New  York  where  it  was  paid  by  the  drawee  thereof. 

Even  if  this  had  been  sufficient  to  establish,  imder  the  first 
indictment,  either  prestunably  or  acttudly,  that  the  money  thus 
paid  on  this  check  had  been  received  by  the  defendant,  yet  it 
would  also  have  affirmatively  disclosed  to  the  Court  in  that 
trial  that  such  money  had  been  unlawfully  proctired  and  received 
by  the  defendant,  and  therefore  that  he  oould  not  legally  be 
indicted  for,  or  convicted  of,  the  crime  known  as  embezelement  in 
respect  to  that  partictdar  money  so  procured  or  received  by  him 
through  said  check. 

With  that  controlling  and  conclusive  fact  before  the  trial 
Court  tn  the  former  case,  it  could  not  have  held  such  transaction 
to  be  embezzlement,  and  rendered  a  judgment  thereupon,  even  if 
the  jury  had  returned  a  verdict  of  guilty  of  embezzlement,  and 
consequently  it  would  have  been  the  duty  of  the  Court  to  direct, 
as  it  did,  the  jtiry  to  find  a  verdict  of  acquittal. 

We  accordingly  consider  that  the  defendant  was  not  in 
jeopardy  under  that  prosecution,  and  that  the  plea  now  in  ques- 
tion is  no  bar  to  the  present  proceeding  under  this  second  indict- 
ment. 

The  present  indictment  charges  him  with  the  embezzlement 
of  the  same  check  for  $970 .11,  but  which,  as  the  evidence  before 
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us  shows,  he  lawfully  received  from  the  Powder  Company  for  the 
said  special  purpose  agreed  upon,  as  already  stated,  by  him  and 
the  said  company.  Under  the  said  statute,  such  a  check  so 
received,  msLy  be  the  subject  of  embezzlement. 

We  regard  this  as  a  plainly  different  transaction  to  that 
embraced  in  the  former  indictment,  and  as  a  clearly  distinct 
oflFense.  This  conclusion  is,  in  our  judgment,  supported  by 
abundant  judicial  authority. 

We  therefore  sustain  the  demtirrer  to  the  defendant's  plea  of 
mtr^ois  acquit. 


State  vs.  Wladislaw  Dlugo?ima. 

Criminal  Law — Indictment — Using  a  Female  Child  for  the  Pur- 
pose   of  Sexual  Intercourse — Evidence — Statute — What 
State  mt^t  Prove, 

1.  A  witness  having  testified  on  her  voir  diret  in  response  to  a  ques- 
tion of  counsel  for  the  defendant,  that  she  believed  in  the  sanctity  of  an 
«ittli,'0Bfinot  be-askod  in  saoh  exaamiatioa  if  she  did  not  say  to  a  certain 
^ason  at  a  certain  time  and  place  that  an  oath  did  not  amount  to  any- 
Vang.  But  after  she  is  regularly  sworn  as  a  witness  such  question  will 
be  allowed,  not  as  affecting  her  competency  but  her  credibility.         ^«v,.  .^ 

2.  In  a  trial  for  using  a  female  child  for  the  purpose  of  sexual  inter- 
course, there  being  but  one  sudi  act  alleged  in  tM  indtotmeirt,  the  State 
cannot  prove  other  acts  of  a  like  character. 

3.  The  defendant  is  not  permitted  to  ask  the  prosecuting  witness, 
4ot  the  purpose  of  contradiction,  if  she  did  not  say  she  never  had  any 
trouble  before  with  the  defendant,  because  such  question  is  not  suffi- 
ciently relevant. 
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4.  The  State  may  ask^the  prosecuting  witness  if  she  is  pmnant  as 
the  result  of  her  sexual  intercourse  with  the  defendant,  it  beine,  ifproved, 
a  circumstance  to  go  before  the  jury  in  corroboration  of  the  dnarge  made 
by  her. 

4.     The  State  may  not  ask  the  defendant  in  cross  examination  if  he 
was  not  discovered  several  months  after  the  alleged  offense  was  committed 
with  his  hands  on  the  person  of  the  prosecuting  witness,  and  her  clothes 
up. 

6.  The  defendant  cannot  put  in  testimony,  in  reply  to  that  of  the 
State,  which  he  should  have  introduced  when  putting  m  his  defense. 

f««^  7.  Under  an  indictment  for  using  a  female  child  for  the  purpose  of 
sexual  intercourse,  it  is  necessary  for  the  State  to  satisfy  the  jury  beyond 
a  reasonable  doubt  that  the  prisoner  used  the  prosecutine  witness  for  the 
purpose  of  sexual  intercourse.  In  order  to  find  a  verdict  against  the 
prisoner  the  jurv  must  be  satisfied,  first,  that  the  prosecutir^  witness 
was  a  female  under  the  age  of  eighteen  years;  s^ond,  that  being  such,  the 
defendant  used  her  for  the  purpose  of  sexual  intercourse,  and  within  the 
4X>unty. 

(January   7,    1909.) 

Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.,  sitting. 

Andrew  C.  Gray,  Attorney-General,  for  the  State. 

James  Saulsbury  for  the  defendant. 

Court  of  General  Sessions,  New  Castle  Cotinty,  January 
Term.  1909. 

Indictment  (No.  24,  January  Term,  1909)  for  using  a  female 
child  for  the  purpose  of  sexual  intercourse. 

At  the  trial,  Eva  Dlugozima,  being  duly  sworn  through  a 
sworn  interpreter  (Wanda  Poniecka),  on  her  voir  dire, testified  as 
follows: 
By  Mr.  Saulsbury: 

Q,     Do  you  believe  in  the  sancity  of  an  oat h  ? 

A.     I  do. 

Q.  On  Monday,  November  30th,  1908,  did  you  or  did  you 
net  say  to  Paul  Dlugozima,  in  your  home,  that  an  oath  did  not 
amount  to  anything,  or  words  to  that  effect  ? 
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(Objected  to  by  Mr.  Gray,  on  the  ground  that  the  witness  had 
stated  that  she  believed  in  the  sanctity  of  an  oath,  and  that  that 
was  as  far  as  counsel  for  the  defendant  was  entitled  to  go  on  the 
voir  dire  examination). 

Grubb,  J.: — We  overrule  the  question. 

(The  witness  was  here  sworn  regularly  through  the  above 
mentioned  interpreter,  and  her  examination  on  behalf  of  the  State 
proceeded  as  follows) : 
By  Mr.  Gray: 

Q.     How  old  are  you? 

A.     I  am  fifteen  years  old  the  first  of  last  May. 

Q.     Do  you  know  the  defendant? 

A.     I  do. 

Q.     Is  he  any  relation  of  yours? 

A.     He  is;  he  is  my  father's  brother's  son. 

Q.     Did  he  live  at  your  house  last  spring? 

A.     He  did. 

Q.     During  what  time? 

P.     He  lived  there  for  five  years,  and  left  there  in  May. 

Q.     Of  last  year? 

A.     Last  May. 

Q.  Did  he,  last  spring,  while  living  at  your  house,  have 
sexual  intercourse  with  you? 

A.     He   did. 

Q.     Where? 

A.     At  my  home  in  my  room  in  the  morning. 

Q.     Where  was  your  mother  at  those  times? 

A.     Mother  was  downstairs  preparing  a  meal. 

Q.  How  often  did  the  defendant  have  sexual  intercourse 
with  you  last  spring  at  your  home  while  he  was  living  there? 

(Objected  to  by  Mr.  Saulsbury,  counsel  for  defendant,  as 
irrelevant,  only  one  offense  being  alleged  in  the  indictment). 

Mr.  Gray : — The  oflfense  is  laid  on  a  certain  date,  then  various 
other  dates  during  said  year,  to  the  jurors  unknown. 

Grubb,  J. : — The  Court  consider  that  you  must  confine  your 
testimony  to  the  instance  which  you  intend  to  rely  upon  in  this 


Digitized  by  VjOOQIC 


154  COURT  OF  GENERAL  SESSIONS. 


SVIDBNCB. 


case  to  provie  the  defendant's  guilt, — the  particular  instance  of 
using  this  girl  as  alleged.  We  rule  the  question  out.  It  is  too 
general. 

Q.  Did  he  or  not  have  sexual  intercourse  with  you  during 
the  latter  part  of  April,  or  the  first  part  of  May,  of  last  year,  while 
living  at  your  home? 

A.     He  did. 

(In  cross  examination,  Mr.  Saulsbury  questioned  the  witness 
as  follows:) 

X.  Did  you  or  did  you  not,  on  the  22d  day  of  September 
of  last  year,  in  the  Municipal  Court  of  the  City  of  Wilmington, 
in  the  presence  of  the  Judge,  Chief  of  Police,  Mr.  Jacobowski  and 
others  present,  testify  that  you  never  had  any  trouble  before  with 
Wladislaw  Dlugozima  ? 

(Objected  to  by  Mr.  Gray,  as  irrelevant.  Mr.  Saukbury 
states  that  he  is  laying  the  ground  for  contradiction). 

Grubb,  J.: — You  must  do  that  upon  a  subject  that  is  rele- 
vant to  this  case,  otherwise  you  canaot  cail  an3^body  in  contra- 
diction. We  think  the  question  is  not  sufficiently  relevant  to  this 
case,  and  sustain  the  objection. 

X.  Did  you  or  did  you  not,  at  the  magistrate's  office,  when 
you  bad  the  defendant  arrested  on  this  charge,  make  the  state- 
men  that  the  last  time  he  did  anything  to  you  was  in  Matx^? 

A.     I  said  that  was  the  first  time. 

X.     Did  not  you  say  that  was  the  last  time? 

A.     No,  sir. 

X.  Did  you  or  did  you  not,  on  Monday,  November  30th  of 
last  year,  at  your  home  in  the  City  of  Wilmington,  say  to  Paul 
Dlugozima  that  an  oath  did  not  amount  to  anything,  or  words  to 
that  effect? 

(Objected  to  by  Mr.  Gray,  who  states  that  a  single  declaration 
of  the  kmd  indicated  cannot  go  to  affect  the  credibility  of  the 
witness.  The  witness  has  sworn  in  this  Court  that  she  l>elieves 
in  the  sanctity  of  an  oath.  To  affect  her  credibiUty;  there  must 
be  open,  notorious  and  frequent  declarations  known  to  the  people 
among  whom  she  associated,  or  to  sei^ral  of  them.) 
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Grubb,  J. : — ^The  Coort  think  that  this  question  is  admissible ; 
not  as  affecting  her  competency  or  going  to  her  admissibility 
as  a  wteziess,  btct  as  to  her  credibility,  in  the  opinion  of  tbe  jury, 
after  a  consideration  of  all  the  fetcts  in  the  case,  so  far  as  the  jury 
may  think  that  it  has  or  has  not  aBEected  her  credibility. 

A.  I  did  not  say  anything  in  reference  to  the  oath,  because 
they  know  what  an  oath  is  and  I  would  not  talk  about  it. 

By  Mr.  Gray: 

Q.     Are  you  at  the  present  time  pregnant  ? 

(Objected  to  by  Mr.  Saulsbury,  cotmsel  for  defendant,  as 
immaterial.  Mr.  Gray  states  that  this  was  a  matter  which  was  in 
corroboration  of  the  charge  made  by  the  prosecuting  witness) . 

Grubb,  J.: — ^That  is  a  circumstance  to  go  before  the  jury. 
We  think  it  is  admissible. 

A.     Yes,  sir. 

Q.  As  the  result  of  your  sexual  intercourse  with  the  defen- 
dant here? 

A.  Yes,  sir;  because  I  did  not  have  intercourse  with  anyone 
else. 

(TheStaterested,  and  Mr.  Saulsbury  produced  the  defend- 
ant, who  testified,  among  other  things,  as  follows:) 

Q.  It  has  been  testified  by  Eva  Dlugozima,  that  in  the 
latter  part  of  April  or  the  first  part  of  May,  you  had  sexual  inter- 
course with  her.     I  will  ask  you  if  that  is  true? 

A.    That  is  not  true. 

Q.  Did  you  ever  have  sexual  intercourse  with  Eva  Dlugo- 
zima? 

A.     No,  sir. 

By  Mr.  Gray: 

X.  Were  you  not  at  her  home  in  the  month  of  Ai^gust  of 
last  year,  with  this  girl,  Eva,  in  the  parlor  or  sitting  room,  and 
discovered  with  your  hand  on  her  person,  and  her  clothes  up? 

(Objected  to  by  Mr.  Saulsbury,  counsel  for  defendant,  as 
immaterial — the  State  being  confined  to  the  original  date  laid  in 
the  mdictment — and  not  in  cross  examination.) 
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Grubb,  J.: — Was  this  after  the  arrest? 

Mr.  Gray: — Before  the  arrest. 

Grubb,  J.: — You  only  have  one  count  in  the  indictment — 
using  her  for  the  purpose  of  sexual  intercoturse. 

Mr,  Gray: — Yes,  sir.  While  the  charge  is  sexual  intercourse, 
yet  what  I  am  attempting  to  prove  is  a  circumstance  that  corrobo- 
rates the  testimony  of  the  prosecuting  witness  that  the  defendant 
had  sexual  intercourse  with  her,  and  is  to  be  taken  into  consider- 
ation by  the  jury,  to  affect  his  credibility. 

G  RUBB,  J. : — ^We  think  it  is  probably  a  little  too  remote,and 
the  Court  rule  against  your  question. 

August  Ferschke,  a  witness  being  produced,   sworn  and 
examined,  on  the  part  and  behalf  of  the  State,  in  rebuttal,  testi- 
fied as  follows: 
By  Mr.  Gray: 

Q.  Were  you  present  at  Squire  Robertson's  office  when  Eva 
Dlugozima  had  the  defendant  here  arrested? 

A.     Yes,  sir. 

Q.     Did  you  act  as  interpreter  at  that  hearing? 

A.     Yes,  sir. 

Q.  I  will  ask  you  whether  or  not,  at  that  hearing,  Eva 
Dlugozima  said  that  in  March,  1908,  was  the  last  time  that  this 
prisoner  had  had  sexual  intercourse  with  her? 

A.  My  recollection  is  that  she  said  it  was  the  first  time, 
sometime  in  March. 

Q.     Did  she  say  that  the  last  time  was  in  March? 

A.     No,  sir. 

(The  State  closed  its  testimony,  and  Mr.  Saulsbury  asked  to 
be  permitted  to  produce  a  witness  to  impeach  the  testimony  of 
the  last  witness  offered  by  the  State). 

Grubb,  J. : — You  attempted  to  impeach  the  testimony  of  the 
prosecuting  witness  after  laying  the  proper  groxmd.  You  called 
the  defendant  to  contradict  and  impeach  her.  You  had  an 
opportunity  to  call  others  than  the  defendant  for  that  purpose, 
and  you  did  not  do  it.     The  State  contradicted  the  defendant » 
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and  you  should  have  gotten  all  your  testimony  in  when  you  had 
the  opportunity.  It  is  now  too  late.  The  State  has  prepared 
itself  to  rebut,  as  far  as  it  can,  your  testimony;  and  this  would  be 
simply  cumulative  testimony  on  that  point  which  you  should 
have  put  in  when  you  were  putting  in  your  defense.  We  must 
decline  to  grant  yotir  request. 

Grubb,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — You  have  been  empaneled  to  try 
the  case  of  State  vs,  Wladislaw  Dlugozima,  who  is  charged  in  the 
indictment  with  using  Eva  Dlugozima  for  the  purpose  of  sexual 
intercotirse,  she  at  the  time  being  under  the  age  of  eighteen  years. 
The  indictment  is  drawn  under  an  act  found  in  Chapter  686, 
Volume  18  of  the  Laws  of  Delaware,  passed  in  1889,  as  subsequent- 
ly amended  March  29,  1895,  Volume  20,  page  192,  Laws  of  Dela- 
ware, entitled  ''An  Act  for  the  Better  Protection  of  Female  Child- 
ren."  The  design  of  said  Act  is  to  protect  the  chastity  and  good 
morals  of  female  children.  And  we  will  say  to  you  that  the  con- 
sent of  the  female,  even  if  proved,  would  be  no  excuse  or  defense 
for  the  act,  if  cocMnitted,  which  the  law  has  declared  to  be  a 
crime,  on  grounds  of  public  interest  and  welfare. 

We  will  also  say  to  you,  as  we  have  been  requested  to  do, 
that  every  accused  person  is  presumed  to  be  innocent  until  he  is 
proven  to  be  guilty  beyond  a  reasonable  doubt,  by  the  evidence 
before  the  jury. 

A  reasonable  doubt,  within  the  meaning  of  the  law,  is  not  a 
vague,  fanciful,  imaginary  or  even  possible  doubt,  but  such  a  sub- 
stantial doubt  as  fair-nainded,  intelligent  jurors  may  reasonably 
entertain  after  a  careful  consideration  of  all  the  evidence  in  the 
case  before  them. 

Under  this  indictment  it  is  necessary  for  the  State  to  satisfy 
you,  beyond  such  a  reasonable  doubt  as  I  have  defined  to  you, 
that  the  said  prisoner  used  the  said  prosecuting  witnesss  for  the 
purpose  of  sexual  intercourse.  In  order  to  find  a  verdict  against 
him,  you  must  be  satisfied,  first,  that  Eva  Dlugozima  was  a  female 
under  the  age  of  eighteen  years,  second,  that    being  such,  the 
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defendant  used  her  for  the  purpose  of  sexual  intercourse ;  and  that 
that  was  done  within  this  cotinty. 

You  have  heard  the  evidence  upon  each  of  these  essential 
elements  of  this  crime.  You  are  the  judges  of  the  facts,  subject 
to  tte  law  as  given  to  you  for  your  guidance  by  the  Court. 

Where  the  evidence  is  conflicting,  as  it  is  in  this  case,  it  is 
the  duty  of  the  jury  to  reconcile  such  conflict  of  evidence  if  they 
can.  If  they  cannot,  they  are  to  receive  and  act  upon  such  of  the 
evidence  as  they  shall  deem  the  more  worthy  of  credit  and  belief. 

The  actual  fact  of  the  sexual  intercourse  in  this  case  depends 
upon  the  evidence  of  one  witness  alone, — ^the  prosecuting 
witness.  Her  evidence  is  contradicted  by  the  defendant.  As 
the  duty  is  upon  you  to  determine  between  the  two,  as  to  the 
actual  fact  of  sexual  intercourse,  it  is  for  you  to  make  up  your 
minds  as  to  which  of  the  two  witnesses  has  told  the  truth,  after 
comparing  the  testimony  of  each  with  all  the  other  testimony  in 
the  case.  For  your  assistance  in  determining  the  credibility  of 
witnesses,  we  will  suggest  to  you  that  one  of  the  considerations  is, 
which  of  the  two  is  more  influenced  or  biased  by  prejudice  or 
interest.  On  the  one  side,  the  defendant  is  here  accused  of  a 
crime.  Whether  his  interest  or  bias  may  affect  his  testimony,  is 
for  you  to  determine.  The  prosecuting  witness  is  here  on  her 
side,  with  this  affair  before  the  public,  and  you  are  to  determine 
what  interest  or  bias  she  may  have  to  pervert  the  truth,  if  any. 
That  is  one  of  the  salient  features  of  the  case,  which  necessarily 
presents  itself  to  your  minds  to  determine,  as  between  the  com- 
parative credibility  and  trustworthiness  of  these  two  witnesses. 
There  are  other  considerations  also,  by  which  you  will  determine 
the  respective  credibilty  of  these  two  main  witnesses,  which  will 
occur  to  your  own  minds  without  any  further  suggestion  from  the 
Court. 

With  these  remarks  for  your  guidance,  we  leave  the  case  in 
your  hands,  to  find  such  a  verdict  as  you  deem  just  and  proper 
under  the  evidence  before  you,  and  in  accordance  with  the  in- 
structions of  the  Court  as  to  the  law  applying  to  these  facts. 

Verdict,  gmlty  with  a  recommendation  to  mercy. 
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Maua  Brown,  defeodaat  below,  plaintiff  t&  error,  vs.  State  op 
Delaware,   plaintiff  below,   defendant  in   error. 

Criminal    Law — Writ    of  Error — Harboring    a    Female    Under 
Eighteen  years  of  age  for  Purpose  of  Sexual  Intercourse — 
Statute — Evidence — Intent — Mens  Rea — Harm- 
less Error — Judgment  below  Affirmed, 

1 .  Where  on  an  indietment  founded  upon  Section  1 ,  Chapter  686,  Volume 
18,  Laws  of  Delaware,  as  amended  by  Chapter  127,  Volume  20,  Laws  of 
Delaware,  which  rendered  it  a  misdemeanor  to  receive,  employ,  harbor  or 
use  any  female  under  the  age  of  eighteen  years  for  the  purpose  of  sexual 
intercourse,  there  was  a  venlict  of  guilty,  held: 

a.  That  the  Court  did  not  err  in  excluding  or  striking  out  testimony 
showing  or  tending  to  show  that  the  prl  received,  harbored,  etc.,  repre- 
sented herself  at  the  time  to  be  over  eignteen  and  that  her  appearance  was 
soch  as  to  warrant  the  ^pellant  in  beUeveing  that  she  was.  . 

b.  That  the  Court  did  not  err  in  charging  that  if  the  jury  should  be- 
lieve that  the  young  girl  received,  harbored,  etc.,  "was  under  eighteen 
jrcars  of  ^e — it  does  not  matter  what  she  represented — at  the  time  she 
entered  this  house,  that  she  did  enter  it,  and  it  was  the  house  of  this  defen- 
dant, and  that  she  was  there  harbored  for  sexual  intercourse  and  that  she 
there  indulged  in  it,  in  this  County,  then  all  the  requirements  of  this  indict- 
ment would  be  met,  and  your  verdict  should  be  guilty." 

c.  That  the  Court  did  not  err  in  refusing  to  charge  that  the  defendant 
was  not  absohitely  bound  to  know  the  age;  that  is,  whether  M.  L.  was 
under  eighteen  years  of  age. 

2.  The  doctrine  of  mens  rea  discussed  and  defined. 

3.  That  a  mistake  of  facts,  on  reasonable  grounds,  to  that  extent  that, 
if  the  facts  as  believed,  the  acts  of  the  prisoner  would  make  him  ^ilty  of 
no  offense  at  all,  is  an  excuse,  and  that  such  an  excuse  is  impHed  in  every 
criminal  charge  and  every  criminal  enactment  in  England  and  also  in  this 
country,  but  that  the  act  of  receiving  and  harboring  a  female  of  any  ag;e 
for  the  purpose  of  defilement  or  prostitution  is  not  such  an  act,  because  it 
invovles  a  moral  turpitude  revolting  to  the  better  instincts  of  the  whole 
ooRununity,  and  is  an  act  universally  recognized  to  be  not  only  a  grievous 
wrong  to  the  individual,  but  a  serious  injurv  to  society  at  large,  and  in 
addition  it  is  contrary  to  the  law,  being  a  violation  of  the  Ordinance  of  the 
City  d  Wilmington. 

(January   19,    1909.) 
Nicholson,  Ch.,  and  Spruance  and  Grubb,  J.  J.,  sitting. 
Robert  G,  Harmon  for  plaintiff  in  error. 
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Robert  H,  Richards,  Attorney-General,  for  defendant  in  error. 

Writ  of  Error  to  the  Court  of  General  Sessions  in  and  for 
New  Castle  County. 

Nicholson,  Ch.,  delivering  the  opinion  of  the  Court: 

Maria  Brown,  the  plaintiflf  in  error,  was  tried  in  the  Court  of 
General  Sessions  of  the  State  of  Delaware,  in  and  for  New  Castle 
County,  upon  an  indictment  founded  upon  Section  one  of  Chapter 
686,  Volume  18,  Laws  of  Delaware,  as  amended  by  Chapter  127, 
Volume  20,  Laws  of  Delaware,  which  reads  as  follows: 

**  Section  1.  Whoever  takes,  receives,  employs,  harbors  or 
uses,  or  causes  or  procures  to  be  taken,  received,  employed,  har- 
bored, or  used,  a  male  or  female  under  the  age  of  eighteen  years 
for  the  purpose  of  sexual  intercourse;  or  whoever  being  proprietor 
or  proprietress  of  any  house  of  prostitution,  reputed  house  of 
prostitution,  or  assignation,  house  of  ill  fame  or  assignation, 
harbors  or  employs  any  male  or  female  in  any  such  house,  under 
the  age  of  eighteen  years,  under  any  pretext  whatever,  shall  be 
deemed  guilty  of  a  misdemeanor  and  upon  conviction  thereof  in 
the  Court  of  General  Sessions  of  the  Peace  and  Jail  delivery  of  this 
State  shall  be  fined  not  more  than  one  thousand  dollars,  or  im- 
prisoned for  a  term  of  not  more  than  seven  years,  or  both,  at  the 
discretion  of  the  Court." 

The  indictment  contained  three  counts  and  the  jury  brought 
in  a  verdict  of  guilty  in  the  manner  and  form  as  she  stood  charged 
in  said  indictment,  and  recommended  the  mercy  of  the  Court. 

The  assignments  of  error  are  eleven  in  ntunber,  the  first» 
second,  third,  foiu1:h,  fifth,  sixth,  seventh,  eighth,  and  ninth 
being  based  upon  exceptions  to  the  rulings  of  the  Court  during 
the  course  of  the  trial,  excluding  or  striking  out  testimony  show- 
ing, or  tending  to  show  that  the  girl  received,  harbored,  etc., 
by  the  appellant  for  sexual  intercourse  represented  herself  at  the 
time  to  be  over  eighteen,  and  that  her  appearance  was  such  as  to 
warrant  the  appellant  in  believing  that  she  was.     The  tenth  and 
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eleventh  are  based  upon  exceptions  to  the  charge  of.  the  Court  to 
the  jury. 

These  last  two  assignments  of  error,  the  tenth  and  eleventh, 
will  be  considered  first,  and  are  as  follows: 

"10.  The  Court  erred  in  charging  the  jury  as  follows: 
*If  you  should  believe,  therefore,  from  the  testimony  in  this 
case  that  this  young  girl  was  tmder  18  years  of  age — it  does  not 
matter  what  she  represented — at  the  time  she  entered  this  house,, 
that  she  did  enter  it,  and  it  was  the  house  of  this  defendant,  and 
that  she  was  there  harbored  for  sexual  intercourse  and  that  she 
there  indulged  in  it,  in  this  County,  then  all  the  requirements  of 
this  indictment  would  be  met,  and  your  verdict  should  be  guilty.** 

"11.  The  Cotirt  erred  in  not  charging  the  jury,  as  follows^ 
as  prayed  for  by  the  defendant: 

*1.  If  the  jury  should  believe  that  the  defendant  exercised 
the  care  and  made  the  inquiry  that  was  required  of  her  tmder 
the  circumstances  to  ascertain  the  age  of  Mabel  Lessig;  and  from 
her  dress,  manner,  personal  appearance  and  physique,  and  her 
statements  to  the  defendant  that  she  was  22  years  of  age,  she  was 
deceived  as  to  her  age,  and  being  so  deceived,  she  honestly 
believed  she  was  over  the  age  of  18  years — the  jury  should  render 
a  verdict  of  not  guilty. 

*2.  The  defendant  was  not  absolutely  bound  to  know  the 
age,  that  is,  whether  Mabel  Lessig  was  under  the  age  of  18 
years  of  age,  but  she  is  bound  to  use  all  reasonable  means  for 
ascertaining  that  fact  whether  she  was  under  the  age  of  18 
at  the  time  she  came  to  her  house.  If  she  did  use  all  reason- 
able means  necessary  under  the  circumstances  to  ascertain  whe- 
ther she  was  under  the  age  of  18  or  not,  and  honestly  believed 
that  she  was  over  the  age  of  18  and  was  deceived,  then  you  may 
render  a  verdict  of  not  guilty.*  '* 

The  whole  contention  of  the  appellant  appears  in  the  prayer 
above  quoted,  but  it  is  expressed  in  the  brief  of  her  coimsel, 
as  follows: 

'*  If  one  violate  the  law  through  the  deception  or  falsehood  of 
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another,  and  it  be  shown  that  the  person  charged  with  violating 
the  law  exercised  the  care  and  made  the  inquiries  required  of  him 
by  the  law,  such  person  in  the  eye  of  the  law  is  innocent  of 
wrongdoing  and  has  committed  no  legal  offense;  for  to  tnake  one 
guilty  one  must  have  a  tnens  tea  or  guilty  mind,  unless  the  stat- 
ute expressly  or  by  necessary  implicaUan  dispenses  with  the 
requisite. 

"(1)  The  intent  entered  into  this  case  as  much  as  in  the 
case  of  State  vs.  Fahey  (selling  liquor  to  a  minor) . 

''  (2)  That  the  question  of  one's  being  engaged  in  a  law- 
ful or  unlawful  business  or  act,  does  not  enter  into,  change,  or 
affect  the  question  of  intent.'* 

The  argument  of  appellant's  cotmsel  in  support  of  these 
propositions  discusses  the  fundamental  principles  of  the  com- 
mon law  in  relation  to  criminal  responsibility,  and,  together 
with  the  brief  filed  by  the  Attorney-General,  presents  an  interest- 
ing review  of  all  the  important  cases  in  which  the  meaning  and 
application  of  the  much  quoted  and  discussed  maxium  ''actus 
non  facit  reum,  nisi  mens  sit  rea*'  have  been  discussed. 

Lord  Coke  uses  this  maxitun,  as  we  quote  it,  in  3  Inst.,  foh 
6,  in  reference  to  the  words  of  the  act  25  Edw.  Ill,  c.  2,  and  it  is 
sometimes  said  to  be  the  fundamental  maxium  of  the  whole 
criminal  law. 

Cotmsel  for  the  complainant  quotes  it  as  stated  by  Lord 
Abinger  in  the  Englith  form,  as  follows: 

"  It  is  a  maxitun  older  than  the  law  of  England,  that  no  man 
is  guilty  unless  his  mind  is  guilty.  Regina  vs.  AUday,  8  Car.  and 
P.  136." 

The  latin  form  is  commonly  used,  however,  and  it  is  as  the 
doctrine  of  "  mens  red*  that  it  is  usually  referred  to  and  discussed. 

Sir  James  Stephens,  the  great  modem  authority  on  the 
criminal  law  of  England,  speaks  of  the  maxium  somewhat  caus- 
tically, as  follows: 

"Like  many  other  latin  sentences  supposed  to  form  a  part 
of  the  Roman  law,  the  maxium  not  only  looks  more  instructive 
than  it  really  is,  but  suggests  fallacies  which  it  does  not    pre- 
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cisdy  state."    Stephens*  His .  Crtm.  Law,  vol.  2,  p.  95. 

So  much  misapprehension  and  confusion  though  appear  in 
the  cases  and  text  books  in  relation  to  this  maxium,  that  it 
seems  not  tmdesirable  to  preface  the  discussion  of  its  application 
to  the  pending  cause,  by  quoting  a  couple  of  paragraphs  from 
Stephens,  which  tend  to  remove  some  common  misapprehensions 
as  follows: 

"It  also  suggests  the  notion  that  there  is  some  state  of 
mind  called  a, 'mens  tea,*  the  absence  of  which,  on  any  particular 
occasion,  deprives  what  would  otherwise  be  a  crime  of  its  criminal 
character.  This  also  is  untrue.  There  is  no  one  such  state  of 
mind,  as  any  one  may  convince  himself  by  considering  the  defini- 
tions of  dissimilar  crimes.  A  pointsman  falls  asleep,  and  thereby 
causes  a  railway  accident  and  the  death  of  a  passenger;  he  is 
guilty  of  n:ianslaughter.  He  deliberately  and  by  elaborate 
devices  produces  the  same  restilt:  he  is  guilty  of  murder.  If  in 
each  case  there  is  a  'mens  rea*  as  the  maxium  seems  to  imply, 
'imns  tea*  must  be  a  name  for  two  states  of  mind,  not  merely 
diffeang  from  but  opposed  to  each  other,  for  what  two  states  of 
mind  can  resemble  each  other  less  than  indolence  and  an  active 
desire  to  kill? 

''The  truth  is  that  the  maxium  about  'mens  tea*  means  no 
more  than  that  the  definition  of  all  or  nearly  all  crimes  con- 
tains not  only  an  outward  and  visible  element,  but  a  mental 
dement,  varying  according  to  the  different  nature  of  different 
crimes.  Thus,  in  reference  to  murder,  the  'mens  tea!  is  any 
state  of  mind  which  comes  within  the  description  of  malice 
aforethought.  In  reference  to  theft  the  'mens  tea*  is  an  inten- 
tion to  deprive  the  owner  of  his  property  permanently,  fraudu- 
lently, and  without  claim  of  right.  In  reference  to  forgery  the 
*mens  tea*  is  anything  which  can  be  described  as  an  intent  to 
defraud.  Hence  the  only  means  of  arriving  at  a  full  comprehen- 
sion of  the  expression  'mens  tea*  is  by  a  detailed  examination  of 
the  definitions  of  particular  crimes,  and  therefore  the  expression 
itself  is  unmeaning." 

One  other  quotation  will  be  made,  in  this  connection,  from 
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the  same  author,  because  it  so  admirably  illustrates  the  meaning 
of  ** intent"  as  an  element  of  crime,  and  cannot  but  be  helpful  in 
arriving  at  a  correct  understanding  of  the  kind  of  "intent"  that  in 
the  cause  before  us  would  be  necessary  to  constitute  the  crime 
charged  in  the  indictment  before  the  Court  below: 

*  There  is,  however,  a  second  and  more  general  way  in  which 
intention  is  an  element  of  crime.  Intention,  as  I  have  already 
pointed  out,  is  an  element  of  voluntary  action,  and  as  all 
crimes  (except  crimes  of  omission)  must  be  voluntary  actions, 
intention  is  a  constituent  element  of  all  criminal  acts. 
It  would  be  a  mistake  to  suppose  that  in  order  that  an  act  may 
amoimt  to  a  crime  the  offender  must  intend  to  commit  the  crime 
to  which  his  act  amounts,  but  he  must  in  all  cases  intend  to  do  the 
act  which  constitutes  the  crime.  For  instance,  there  are  cases  in 
which  a  person  may  commit  murder,  without  intending  to  com- 
mit murder,  but  no  case  in  which  he  can  commit  murder  without 
intending  to  do  the  act  which  makes  him  a  murderer.  Suppose, 
for  instance,  a  robber  fires  a  pistol  at  the  person  robbed,  intending 
only  to  wotmd  him,  and  does  actually  kill  him,  he  is  guilty  of 
murder,  though  he  had  no  intention  to  commit  murder,  but  he 
cannot  be  guilty  unless  he  intended  to  fire  the  pistol.  If  a 
man  recklessly  and  wantonly  throws  a  lighted  match  into  a  hay- 
stack, careless  whether  it  takes  fire  or  no,  and  so  bums  down  the 
stack,  he  would  be  gtiilty  of  arson,  but  if  he  did  not  intend  to 
throw  the  lighted  match  on  the  haystack  I  do  not  think  he  would 
be  guilty  of  any  offense  at  all  unless  death  was  caused,  in  which 
case  he  would  be  guilty  of  manslaughter." 

In  Regina  vs.  Prince,  L,  R.  2  C.  C.  R.  154,  Lord  Esher 
states  the  following  principle  which  was  quoted  with  approval 
in  one  of  the  majority  opinions  in  the  great  leading  case  of 
The  Queen  vs.  Tolson,  23  Q.  B.  D.  168,  190,  ''that  a  mistake  of 
facts  on  reasonable  grounds,  to  the  extent  that,  if  the  facts 
were  as  believed,  the  acts  of  the  prisoner  would  make  him  guilty 
of  no  offence  at  all,  is  an  excuse,  and  that  such  an  excuse  is 
implied  in  every  criminal  charge  and  every  criminal  enactment  in 
England." 
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It  is  the  application  of  this  principle  to  the  statute  under 
which  the  appellant  was  indicted  that  constitutes  the  precise 
question  before  us. 

The  definitions  of  the  common  law  offenses  are  generally 
complete,  and  have  been  made  so  clear  and  precise  by  innumer- 
able decisions,  that  upon  them  no  real  difficulty  can  arise  as 
to  the  question  of  criminal  knowledge,  but  with  statutory 
offenses  it  is  different. 

In  quite  a  number  of  them  the  Courts  have  experienced  not 
a  little  difficulty  in  arriving  at  a  definition  of  the  statutory 
crime  that  should  so  clearly  describe  the  nature  of  its  constituent 
moral  elements  as  to  make  plain  how  far  ignorance  would  exclude 
their  presence. 

The  statutory  offenses  which  have  occasioned  a  thorough 
sifting  of  this  question  of  the  effect  of  ignorance  on  criminal 
responsibility  that  is  now  before  us,  are  bigamy,  abduction  from 
parent  or  guardian  of  females  under  a  certain  age,  or  using  or 
harboring,  etc.,  such  females  for  the  purpose  of  defilement  or 
prostitution,  selling  liquor  to  minors,  selling  impure  articles  of 
food,  etc.,  etc. 

With  regard  to  some  of  these,  the  Courts  have  been  very 
greatly  perplexed,  where  the  language  of  the  statutes  is  not 
explicit,  and,  as  stated  by  the  appellant's  counsel,  there  is  un- 
questionably a  conflict  of  authority  in  respect  to  several,  but 
with  regard  to  such  offenses  against  females  of  tender  age,  as 
that  with  which  the  appellant  stood  charged  in  the  indictment 
before  the  Court  below,  there  is  absolute  unanimity. 
There  appears  to  be  no  case  decided  by  a  competent  tribunal, 
either  in  England  or  America,  under  a  statute  similar  to  the  one 
under  consideration,  in  which  the  Court  did  not  hold  that  the 
knowledge  of  the  age  of  the  yotmg  girl  abducted  or  defiled,  or 
received  or. harbored  for  defilement  or  prostitution,  did  not  con- 
stitute an  element  or  ingredient  of  the  offense.  Invariably  in 
such  cases,  it  has  been  held  that  whoever  committed  the  offense, 
did  it  at  his  peril  so  far  as  the  girl's  age  was  concerned,  and  that 
ignorance  or  mistake  in  respect  to  her  age  would  constitute  no 
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defense;  in  other  words,  that  knowledge  of  her  age  did  not  con- 
stitute an  element  of  the  offense. 

There  has  been  some  slight  difference  in  the  reasoning  upon 
which  the  decisions  have  been  based,  but  no  more  than  is  sure  to 
occur  in  any  discussion  that  involves  questions  of  such  an  ab- 
stract or  philosophical  sort. 

Regina  vs.  Prince,  cited  supra,  is  the  leading  English  author- 
ity. In  that  case  the  prisoner  was  indicted  under  23  and  ?4 
Vict,,  c,  100,  s.  65,  for  ''unlawfully  taking  an  unmarried  girl, 
then  being  tmder  the  age  of  sixteen  years,  out  of  the  possession 
and  against  the  will  of  her  father."  The  jury  fotmd  that  the 
prisoner  bona  fide  believed,  upon  reasonable  grounds,  that  she 
was  eighteen.  It  was  argued  before  the  fifteen  judges  of  England 
as  a  Crown  Case  Reserved.  The  Court  {Disseniiente  Brbtt,  J.) 
upheld  the  conviction.  Two  judgments  were  delivered  by  a 
majority  of  the  Court,  in  each  of  which  several  judges  concurred, 
whilst  three  of  them  concurred  in  both. 

Another  great  leading  English  case  is  The  Queen  vs.  Tolson, 
cited  supra.  This  was  a  case  of  bigamy,  in  which  it  was  held  by 
nine  of  the  judges  that  "a  bona  fide  belief  on  reasonable  grounds 
of  the  death  of  the  husband  at  the  time  of  the  second  marriage 
offered  a  good  defense  to  the  indictment."  All  the  judges,  how- 
ever, concurred  in  their  approval  of  the  decision  of  the  Cotirt  in 
Regina  vs.  Prince,  and  the  grounds  of  the  decision  in  that  case 
were  stated  as  follows  by  Wills,  J.,  one  of  the  majority  judges  in 
the  Tolson  case: 

"The  first  of  the  two,  being  the  judgment  of  nine  judges, 
upheld  the  conviction  upon  the  ground  that,  looking  to  the  sub- 
ject-matter of  the  enactment,  to  the  group  of  sections  amongst 
which  it  is  found,  and  to  the  history  of  legislation  on  the  sub- 
ject, the  intention  of  the  legislature  was  that  if  a  man  took  an 
unmarried  girl  under  sixteen  out  of  the  possession  of  her  father 
against  his  will,  he  must  take  his  chance  of  whether  any  belief 
he  might  have  about  her  age  was  right  or  wrong,  and  if  he  made 
a  mistake  upon  this  point  so  much  the  worse  for  him;  he  must 
bear  the  consequences.     The  second  of  the  two  judgments,  being 
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that  of  seven  judges,  gives  a  number  of  other  reasons  for  arriving 
at  the  same  conclusion,  some  of  them  fotmded  upon  the  policy  of 
the  legislature  as  illustrated  by  other  associated  sections  of  the 
same  Act.  This  judgment  contains  an  emphatic  recognition  of 
the  doctrine  of  the  'guilty  mind,'  as  an  element,  in  general,  of  a 
criminal  act,  and  supports  the  conviction  upon  the  ground  that 
the  defendant,  who  believed  the  girl  to  be  eighteen  and  not  six- 
teen, even  then,  in  taking  her  out  of  the  possession  of  the  father 
against  his  will  was  doing  an  act  wrong  in  itself.  'This  opinion," 
says  the  judgment,  'gives  full  scope  to  the  doctrine  of  the  *fnens 
rea' 

"The  case  of  Reg.  v.  Prince,  (  Law  Rep.  2  C.  C.  R.  154), 
therefore,  is  a  direct  and  cogent  authority  for  saying  that  the 
intention  of  the  legislature  cannot  be  decided  upon  simple 
prohibitory  words,  without  reference  to  other  considerations. 
The  considerations  relied  upon  in  that  case  are  wanting  in  the 
present  case,  whilst,  as  it  seems  to  me,  those  which  point  to 
the  application  of  the  principle  underlying  a  vast  area  of  criminal 
enactment,  that  there  can  be  no  crime  without  a  tainted  mind, 
preponderate  greatly  over  any  that  point  to  its  exclusion." 

Sir  James  Stephens,  who  was  also  one  of  the  ihajority 
judges  in  The  Queen  vs.  Tolson,  states  the  ground  upon  which  the 
Court  based  their  decision  in  Regina  vs.  Prince,  as  follows: 

"Lord  Bramwell's  judgment  proceeds  upon  this  principle: 
'The  legislature  has  enacted  that  if  any  one  does  this  wrong  act 
he  does  it  at  the  risk  of  her  turning  out  to  be  under  sixteen. 
This  opinion  gives  full  scope  to  the  doctrine  of  the  mens  rea. 
If  the  taker  believed  he  had  her  father's  consent,  though  wrongly, 
he  would  have  no  mens  rea;  so  if  he  did  not  know  she  was  in  any 
one's  possession  nor  in  the  care  or  charge  of  anyone.  In  those 
cases  he  would  not  know  he  was  doing  the  act  forbidden  by  the 
statute.' 

"All  the  judges  therefore  in  Reg,  v.  Prince  agreed  on  the 
general  principle,  though  they  all,  except  Lord  Esher,  considered 
that  the  object  of  the  legislature  being  to  prevent  a  scandalous 
and  wicked  invasion  of  parental  rights  (whether  it  was  to  be 
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regarded  as  illegal  apart  from  the  statute  or  not)  it  was  to  be 
supposed  that  they  intended  that  the  wrongdoer  should  act  at 
his  peril. 

"As  another  illustration  of  the  same  principle,  I  may  refer 
to  Reg.  V,  Bishop  (5Q.B.  D.  259).  The  defendant  in  that  case 
was  tried  before  me  for  receiving  more  than  two  lunatics  into  a 
house  not  duly  licensed,  upon  an  indictment  on  8  and  9  Vict,,  c. 
100,  5.  44.  It  was  proved  that  the  defendant  did  receive  more 
than  two  persons,  whom  the  jury  foimd  to  be  lunatics,  into  her 
house,  believing  honestly,  and  on  reasonable  grounds,  that  they 
were  not  Itmatics.  I  held  that  this  was  immaterial,  having 
regard  to  the  scope  of  the  Act,  and  the  object  for  which  it  was 
apparently  passed,  and  this  Court  upheld  that  ruling." 

Bishop  in  his  work  on  statutory  crimes,  3  Ed,,  sec.  632, 
cited  by  the  Attorney-General,  states  the  law,  as  follows: 

"The  doctrine  reached  in  England  had  already  been  held  in 
Iowa.  It  was  there  adjudged  inadmissible  for  the  defendant  to 
show,  in  answer  to  the  charge,  that,  before  the  enticement,  the 
girl  told  him  she  was  over  fifteen  years  of  age." 

The  following  English  cases  cited  by  the  Attorney-General, 
may    also   be    quoted: 

Reo.  vs.  Olifer,  10  h  Cox  C.  C,  402,  which  was  a  case  where 
the  defendant  was  charged  with  a  violation  of  said  Section  55 
of  the  Act  of  24-25  Vic  .,  and  in  which  it  was  proved  that  the  girl 
told  the  defendant  she  was  seventeen  years  of  age  and  that  she 
looked  to  be  fully  that  age,  whereas,  as  a  matter  of  fact,  the  girl 
in  question  was  only  fourteen  years  of  age.  Baron  Bramwell 
was  of  the  opinion,  "That  any  man  who  thixs  dealt  with  an  tm- 
married  girl  did  so  at  his  own  peril;  and  if  she  turned  out  to  be 
under  sixteen  he  was  liable  under  this  act. " 

Reg,  vs.  Booth,  12th  Cox  C.  C.  231,  the  defendant  was 
charged  with  a  violation  of  the  same  section  of  the  same  statute 
and  in  which  case  the  girl  in  question  was  proved  to  have  been  of 
the  age  of  fifteen  years,  Quain,  Justice,  charging  the  jury,  says: 

"  *  You  may  have  nothing  to  do  with  what  was  the  prisoner's 
motive  in  taking  this  girl  away.     It  is  uttei^  immaterial  whether 
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be  thought  her  eighteen  years  of  age,  or  less.  If  he  tindertook 
the  responsibility  of  taking  an  unmarried  girl  out  of  her  father's 
house,  though  she  consented  to  go,  and  although  he  didn't  know 
her  to  be  under  the  age  of  sixteen,  he  is  responsible  for  his  act.' ' 

Reg.  vs.  Mycock,  12ih  Cox  C.  C.  28,  which  was  a  charge  of 
violating  the  same  section  of  the  same  Act,  it  was  sought  to  be 
shown  that  the  girl  in  question  looked  to  be  eighteen  or  nine- 
teen years  of  age,  and  that  the  defendant  honestly  so  believed 
her.     Willes,  Justice,  said: 

"The  prisoner  was  botmd  to  ascertain  the  girl's  age;  or 
failing  that,  to  take  the  consequences  of  abducting  her." 

Prom  the  American  cases  we  will  cite  State  vs.  Ruhl,  Sih 
Iowa,  page  449.  In  this  case  it  was  attempted  to  be  proved 
by  the  defendant,  in  his  own  behalf,  that  he  had  reasonable 
ground  to  believe,  and  did  believe,  that  at  the  time  of  his  taking 
away  the  female  child  under  the  age  of  fifteen  years,  such  child 
was,  in  fact,  over  fifteen  years  of  age;  and  it  was  attempted  to  be 
proved  that  the  girl  in  question  had  told  the  defendant  that  she 
was  over  the  age  of  fifteen.  The  testimony  was  not  admitted 
at  the  trial,  an  exception  was  taken  to  this  ruling  and  argued  in 
the  Supreme  Court. 

Chief  Justice  Wright,  delivering  the  opinion  of  the  Supreme 
Court,  upon  this  point,  says: 

•  'The  object  of  the  proposed  testimony  was  to  show  that  the 
defendant  beUeved  or  had  good  reason  to  believe,  that  the 
prosecuting  witness  was,  at  the  time  of  taking  or  enticing  away, 
over  fifteen  years.  Would  such  proof  aid  the  defendant,  if,  in 
fact,  the  female  was  under  the  age  named  ?  We  think  not .  It  is 
not  like  the  case  stated  by  the  appellant,  and  found  in  the  books, 
of  a  married  man,  through  a  mistake  of  the  person,  having 
intercourse  with  a  woman  whom  he  supposed  to  be  his  wife, 
when  she  was  not.  In  such  case  there  is  no  offense.  For  none 
was  intended,  either  in  law  or  morals.  In  the  case  at  bar,  how- 
ever, if  defendant  enticed  a  female  away,  for  the  purpose  of  defile- 
ment, or  prostitution,  there  existed  a  criminal  or  wrongful  intent, 
even  though  she  was  over  fifteen.    The  testimony  offered  was, 
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therefore,  irrelevant,  for  the  only  effect  of  it  would  have  been  to 
show  that  he  intended  one  wrong,  and  by  mistake  cominitted 
another.  The  wrongful  intent  to  do  the  one  act,  is  only  trans- 
posed to  the  other.  And  though  the  wrong  intended  was  even 
not  indictable,  the  defendant  would  still  be  liable,  if  the  wrong 
done  is  so.  *  *  *  The  wrong  intended  but  not  done,  and 
the  wrong  done  but  not  intended,  coalesce,  and  together  con- 
stitute the  same  offense,  not  always  in  the  same  degree,  as  if  the 
prisoner  had  intended  the  thing  intentionally  done.' 

In  the  case  of  Lawrence  vs.  The  Commonwealth,  30  GraUan, 
page  845,  the  Supreme  Court  of  Virginia  held  that  the  prisoner 
might  be  convicted,  in  an  indictment,  for  statutory  rape  of  a 
girl  under  the  age  of  twelve  years,  even  though  the  girl  told 
him  she  was  over  twelve  years  of  age,  and  he  had  reasonable 
cause  to  believe  she  was  over  that  age.  The  Court  said  that  he 
must  take  the  risk,  and  if  she  is  not  twelve  years  of  age,  he  is 
guilty. 

In  the  case  of  State  vs.  Johnson,  decided  in  the  Supreme 
Court  of  Missouri  in  1893,  and  reported  in  22  South  Western,  463, 
the  Court  said: 

"Another  contention  is  that  the  Court  committed  error  in 
failing  to  instruct  the  jury  that  if  defendant  had  good  reason  to 
believe^  and  did  believe,  that  Rosa,  at  the  time  of  the  offense 
committed  was  over  eighteen  years  of  age,  then  he  could  not  be 
convicted  This  seems  to  be  rather  an  anomalous  position  and  is 
certainly  not  sustained  by  reason  or  authority.  For  this  reason, 
any  person  guilty  of  carnally  and  unlawfully  knowing  any 
female  child  under  the  age  of  fourteen — ^which  by  Section  3480 
Rev  St.  of  1889,  is  declared  to  be  rape  and  a  felony — ^would  not 
be  felony  if  he  believed,  and  had  good  reason  to  believe,  that  she 
was  over  that  age.  Such  is  not  the  law,  as  we  understand  it, 
and  as  it  has  been  ruled  by  this  Court.  (Citing  authorities).  If 
defendant  thought  at  the  time  of  shielding  himself  under  such  a 
pretext,  he  should  have  been  more  careftil  in  selecting  his  victim. 
Upon  him  alone  rested  the  responsibility  of  his  actions,  and  the 
fact  that  he  may  have  believed  or  that  he  may  have  had  good 
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reason  to  believe  that  she  was  over  eighteen  years  of  age,  i^  no 
justification  or  excuse.' 

In  the  case  of  State  vs.  Houx,  19  South  Western,  page  37, 
and  also  decided  by  the  Supreme  Court  of  Missouri,  it  is  said: 

"Defendant  offered,  and  the  Court  refixsed  to  admit,  testi- 
mony tending  to  prove  that  he  had  reason  to  believe  that  the 
prosecutrix  was,  at  the  time  of  the  carnal  knowledge,  over  the 
age  of  twelve  years.  We  do  not  think  that  the  court  committed 
error  in  this.  His  intent  to  violate  the  laws  of  morality  and 
the  good  order  of  society,  though  with  the  consent  of  the  girl 
and  though  in  a  case  when  he  supposes  he  shall  escape  punish- 
ment, satisfied  the  demands  of  the  law,  and  he  must  take  the 
consequences." 

In  the  case  of  State  vs.  Basket,  19  South  Western,  1097, 
the  Supreme  Court  of  Missouri  again  said: 

"He  (the  defendant)  testified  that  he  did  not  know  her  age, 
but  offered  to  show  how  old  he  took  her  to  be,  which  the  Court 
refused,  on  objection  by  the  State,  to  permit  him  to  do;  and  in 
this  we  think  the  Court  committed  no  error,  etc" 

Counsel  for  the  appellant  recognizing  the  unanimity  of  the 
decisions  in  this  class  of  definitions,  bases  his  argimient  chiefly 
upon  State  vs.  Fahey,  5  Penn.  585,  a  case  of  selling  liquor  to  a 
minor,  and  State  vs.  Costen  and  State  vs.  lannucci,  4  Penn.  193, 
cases  of  carrying  concealed  a  deadly  weapon,  and  similar  decisions 
in  England  and  America  in  cases  of  selling  liquor  to  a  minor, 
Jamison  vs.  Burton,  43  la.  282;  or  giving  liquor  to  a  police  officer 
while  on  duty,  Sherras  vs.  De  Rutzen,  1  Q.B.  (1895)  918;  or  selling 
adulterated  food,  Derbushire  vs.  Houlston,  1  Q.  B.  (1897)  772. 
.  Of  these  cases  it  can  only  be  said  that  in  the  ones  con- 
cerning carrying  concealed  a  deadly  weapon  the  element  of 
knowledge  does  not  enter,  and  therefore  whether  rightly  or 
wrongly  decided  by  the  Court  of  General  Sessions,  they  are  en- 
tirely irrelevant. 

It  is  also  obvious  that  the  other  cases  belong  to  distinct 
classes  of  offenses.  With  regard  to  the  Fahey  case  (selling 
liquor  to  a  minor),  upon  which  appellant's  counsel  laid  particu- 
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lar  stress,  it  may  be  observed  that  while  it  is  true  that  a  con- 
siderable number  of  citizens  believe  the  sale  of  liquor  to  be  an 
injury  to  public  morals  and  an  evil  thing  in  itself,  yet  a  very 
important  element  in  the  construction  of  the  statute  under  which 
that  case  arose  was  the  fact  that  the  sale  of  liquor  was  expressly 
licensed  by  law,  while,  in  the  pending  cause,  on  the  other  hand, 
the  act  of  receiving  and  harboring  a  female  of  any  age  for  the 
purpose  of  defilement  or  prostitution  involves  a  moral  turpitude 
revolting  to  the  better  instincts  of  the  whole  community,  and  is 
an  act  tmiversally  recognized  to  be  not  only  a  greivous  wrong  to 
the  individual,  but  a  serious  injury  to  society  at  large,  and  in 
addition  it  was  contrary  to  law,  being  a  violation  of  an  ordinance 
of  the  City  of  Wilmington. 

In  view  of  these  conclusions  it  follows  that  the  first  nine 
assignments  of  error,  which  relate  to  the  exclusion  or  striking  out 
of  testimony,  present  no  difficulty  and  may  be  very  briefly  dis- 
posed of. 

It  has  been  shown  that  all  testimony  relating  to  the  appear- 
ance of  the  girl  and  the  declarations  made  by  her  with  regard  to 
her  age  at  the  time  she  was  received,  harbored,  etc.,  are  entirely 
irrelevant  and  immaterial,  in  so  far  as  they  might  effect  the  belief 
or  knowledge  of  the  appellant,  and  in  so  far  as  they  are  urged  to 
be  material,  as  tending  to  show  that  the  girl  was  not  under  the 
age  of  eighteen,  even  granting  that  they  were  proper  on  cross- 
examination,  they  cannot  be  considered  as  aground  for  reversal. 

In  State  vs.  Fisher,  1  Penn,  388,  396,  this  Court  held,  when  it 
was  contended  that  the  Court  below  erred  in  admitting  certain 
testimony,  as  follows: 

**We  do  not  say  that  the  evidence  in  the  case,  to  which  no 
objection  was  made,  was  sufficiently  strong  and  conclusive  in 
our  judgment  to  warrant  a  verdict  of  guilty  in  a  case  where  the 
penalty  is  death;  and  it  would  be  highly  improper  for  this 
Court  to  express  any  opinion  thereon.  But  we  do  say  that  from 
an  examination  of  the  whole  record  we  are  satisfied  that  the 
result  would  have  been  the  same  in  the  Court  below  if  the  testi- 
mony to  which  objection  was  made  had  been  entirely  eliminated 
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from  the  case.  And  being  clearly  of  the  opinion  that  the  admis- 
sion of  such  testimony  worked  no  injury  to  the  plaintiff  in  error 
and  that  he  was  not  prejudiced  thereby,  we  must  refuse  to 
reverse  the  judgment  of  the  Court  below." 

In  the  present  cause,  even  granting  the  contention  of 
appellant's  counsel  that  the  testimony  in  question  was  improperly 
excluded,  yet  it  is  apparent  from  a  consideration  of  the  whole 
record,  particularly  the  direct  testimony  of  the  girl's  mother 
as  to  her  age,  that  the  exclusion  ''of  such  testimony  worked  no 
injury  to  the  plaintiff  in  error,  and  that  she  was  not  prejudiced 
thereby." 

We  are  clearly  of  opinion,  therefore,  that  there  was  no 
error,  and  that  we  must  refuse  to  reverse  the  judgment  of  the 
Court  below. 

The  judgment  of  the  Court  below  is  aflftrmed. 
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Continental  Insurance  Company,  a  corporation  existing 
tinder  the  laws  of  the  State  of  New  York,  defendant  below, 
plaintiff  in  error,  vs.  Solomon  M.  Rosenberg,  plaintiff 
below,  defendant  in  error. 

Fire    Insurance    Policy — Iron    Safe    Clause — Warranty — Other 

Insurance — Inventories  and  Books;  what  they  must  show; 

where  to  be  kept;  when  to  be  produced — Insurance  Con- 

tracts;  haw  to  be  Interpretedr— Agencies — Evidence — 

Reasonable  Time;  when  a  Question  for  the  Jury — 

Supreme  Court — Affirmance  of  Judgment 

below. 

1.  In  an  insurance  policy  the  "iron  safe  clause"  is  a  covenant  which 
constitutes  a  warranty  on  the  part  of  the  insured,  a  breach  of  which  would 
prevent  his  recovery.  The  plaintiff  must  show  at  least  a  substantial  com- 
pliance with  every  material  part  of  said  clause,  or  fail  in  his  suit. 

2.  Although  the  plaintiff  had  procured  other  insurance  upon  his 
stock  of  goods  greater  than  that  which  was  permitted  by  the  policy  sued 
on,  that  fact  would  not  prevent  him  from  recoverins;,  provided  the  agent 
of  the  d^endaat  company,  who  issued  and  delivered  the  policy,  and  col- 
lected the  jpremium,  had  knowledge  of  such  excessive  insurance,  and  the 
company  cud  not  cancel  the  policy.  The  knowledge  of  the  agent  havins 
such  powers,  and  performing  such  duties,  is  held  to  be  the  knowledge  of 
the  company. 

3.  Certain  inventories,  admitted  in  evidence  and  which  disclosed 
the  Idnds  of  goods  in  stock,  with  their  values,  although  not  so  full  and  par- 
ticular as  might  be  expected  or  desired,  held  to  substantially  comply  with 
the  requirements  of  the  policy,  and  to  be  inventories  within  the  meanuu^ 
of  the  iron  safe  clause  and  were  su£5cient  to  inform  the  company,  with 
reasonable  certainty,  of  the  character,  quantity  and  value  of  the  goods  in 
stock,  and  that  is  all  that  is  required. 

4.  Although  the  inventory  was  not  continued  to  be  kept  in  such 
place  as  the  pohcy  named  yet,  if  it  was  preserved  and  actually  produced 
for  the  inspection  of  the  company  as  required,  it  is  sufficient,  provided  the 
entries  thereon  are  correct  and  true. 

6.  While  the  "iron  safe  clause"  provides  that  a  set  of  books  shall  be 
kept  which  shall  clearly  and  plainly  present  a  complete  record  of  pur- 
chases of  stock  from  date  of  inventory,  it  does  not  necessarily  mean  that 
such  record  must  be  in  book  form.  Invoices  of  goods  purchased,  if  they 
were  goods  purchased  since  the  date  of  inventory,  and  are  produced  for  the 
inspection  of  the  company  in  a  reasonable  time,  furnish  a  substantial 
compliance  with  this  requirement  of  the  policy.  And  it  matters  not  if 
such  invoices  were  not  kept  in  the  exact  place  or  method  mentioned  in 
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the  poUcy,  provided  they  were  actually  preserved  and  produced  for  the 
inspection  of  the  company  in  a  reasonable  time. 

6.  Although  the  plaintiff  in  his  proof  of  loss  stated  his  total  loss  or 
damage  to  be  about  $4700,  he  is  not  thereby  precluded  from  asserting 
such  statement  to  be  erroneous,  and  explainmg  the  error  if  he  can,  and 
proving  upon  the  trial  a  greater  loss  than  the  amount  claimed  in  such  proof 
of  loss. 

7.  The  principles  of  interpretation  applicable  to  contracts  of  in- 
surance are  the  same  as  those  which  obtain  m  the  case  of  other  contracts, 
subject  to  the  exception  that  insurance  contracts  should  be  construed 
most  strongly  against  the  insurer,  for  the  reason  that  it  is  the  insurer's 
language  that  must  be  interpreted.  In  the  interpretation  of  insurance 
contracts  the  law  does  not  require  a  literal  interpretation. 

8.  A  covenant  in  the  policy  to  keep  a  set  of  books  'showing  a  com- 
plete record  of  business  transacted,  including  all  purchases  and  sales  both 
for  ca^  and  credit,  should  not  be  interpreted  to  mean  such  books  as 
would  be  kept  by  an  expert  bookkeeper  in  a  large  business  house.  That 
provision  is  satimed  if  tne  books  kept  were  such  as  to  fairly  show  to  a  man 
of  ordinary  intelligence  all  purchases  and  sales,  both  for  cash  and  credit. 

9.  The  object  of  the  "iron  safe  clause"  of  the  poUcy  is  to  facilitate 
the  ascertainment  of  the  extent  of  the  loss,  and  prevent  misrepresentation 
and  fraud  on  the  part  of  the  insurer. 

10.  A  demand  by  the  duly  authorised  agent  of  the  company  for  all 
the  books  and  papers  of  the  insured  is  the  demand  of  the  company,  and  it 
18  the  duty  of  the  insured  to  comply  therewith  in  a  reasonable  tmie;  and 
if  such  agent  is  informed  by  the  msured  that  the  books  and  papers  pro- 
duced ^fere  all  the  books  and  papers  kept  by  him,  the  agent  has  a  right  to 
rdy  on  such  information. 

11.  Books  which  show  the  daily  totals  of  cash  sales,  disclose  with 
substantial  certainty  the  extent  to  which  the  stock  has  been  depleted; 
and  such  books,  together  with  the  last  inventory,  and  books  or  invoices 
showing  all  purchases  since,  enable  the  insurer  to  ascertain  the  value  of  the 
stock  lost  by  the  fire  and  therefore  substantially  comply  with  the  reequir- 
ments  of  the  contract  in  that  belhaf . 

12.  All  books  and  papers  that  the  insured  was  required  by  the 
"iron  safe  clause"  to  produce  for  the  insi>ection  of  the  company  should  be 
produced  in  a  reasonable  time,  but  the  Court  cannot  say,  as  matter  of 
law,  that  the  production  of  such  books  or  papers  at  the  trial  of  the  cause 
is  not  a  production  of  the  same  in  a  reasonable  time.  That  is  a  question 
to  be  determined  by  the  jury  under  all  the  facts  and  circumstances  of  the 
case  as  disclosed  by  the  evidence. 

{January  20,    1909.) 
Nicholson,  Ch.,  and  Spruancb  and  Boyce,  J.  J.,  sitting. 

Josiah  O.  Wolcoti  and  James  H.  Hughes  for  plaintiflf  in  error. 
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Martin  B.  Burris  and  Robert  H.  Richards  for  defendant  in 
error. 

Supreme  Court,  June  Term,  1908. 

Writ  op  Error  to  the  Superior  Court  for  New  Castle  County. 

This  was  an  action  of  debt  brought  by  Solomon  M.  Rosen- 
berg against  the  Continental  Insurance  Company,  to  recover  the 
stun  of  $2,000,  with  interest,  on  a  policy  of  fire  insiuance,  cover- 
ing a  stock  of  merchandise  of  the  plaintiff. 

The  following  is  the  charge  of  the  Court  below: 

Pbnnbwill,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^This  is  an  action  brought  by 
Solomon  M.  Rosenberg  against  the  Continental  Instuance  Comp- 
any to  recover  the  sum  of  two  thousand  dollars,  with  interest 
from  April  13, 1906,  which  is  alleged  to  be  due  and  owing  from  the 
defendant  to  the  plaintiff  on  a  certain  insurance  policy  issued 
September  9,  1905,  on  the  plaintiff's  stock  of  goods  in  a  store  in 
the  town  of  Middletown  in  this  County,  which  stock  was  des- 
troyed or  damaged  by  fire  on  January  18,  1906. 

It  is  admitted  that  written  notice  of  said  fire  was  given  to  the 
company,  as  required  by  the  policy. 

It  is  also  admitted  that  in  addition  to  the  policy  sued  on  in 
this  action,  there  were,  at  the  time  of  the  fire,  three  other  policies 
of  insurance  issued  by  other  companies  on  the  same  stock  of 
goods,  and  aggregating  $4,000. 

It  is  claimed  by  the  plaintiff  that  the  value  of  his  stock  of 
goods  at  the  time  of  the  fire  was  over  $7,000;  that  the  vlaue  of  the 
goods  not  destroyed  was  $850.70;  and  his  total  loss  the  sum  of 
$6,310. 

The  plaintiff  also  claims  that  the  value  of  the  goods  destroyed 
or  damaged  by  the  fire  was  greater  than  the  total  amount  of 
insurance  thereon,  and  that  the  entire  amoimt  i^f  the  policy  in 
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suit  is,  therefore,  due  and  payable. 

The  plaintiff  further  contends  that  he  furnished  the  proofs  of 
loss  as  required  by  the  policy,  and  substantially  performed  or 
complied  with  all  the  conditions  which  were  to  be  performed  on 
his  part. 

The  defendant  company  resists  payment  on  several  grounds, 
which  may  be  summarized  as  follows : 

1.  That  the  inventories  and  books  required  to  be  kept  by 
the  insured  were  not  kept  in  the  manner  provided  by  the  iron 
safe  clause  of  the  contract. 

2.  That  neither  the  inventory  of  1905  nor  the  inventory  of 
1906  is  such  an  inventory  as  is  provided  for  in  the  policy  sued  on. 

3.  That  the  plaintiff  failed  to  produce  for  the  inspection  of  • 
the  company  books  showing  purchases  and  sales  of  stock,  as 
required  by  said  policy. 

4.  That  the  books  purporting  to  show  the  cash  sales  of 
stock  since  the  date  of  inventory,  and  produced  for  the  inspection 
of  the  company,  are  not  such  books  of  cash  sales  as  is  required  by 
the  terms  of  the  policy. 

5.  That  the  total  amount  of  insurance  on  the  stock  of  goods 
at  the  time  of  the  issuance  of  the  policy  sued  on  was  greater  than 
the  sum  represented  by  the  plaintiff  and  mentioned  in  the  permit 
slip  attached  to  the  policy. 

The  said  "iron  safe  clause,"  which  is  attached  to  and  made 
a  part  of  the  policy  sued  on,  is  in  the  following  language: 

"Warranty  to  Keep  Books  and  Inventories,  and  to  Produce 
Them  in  Case  of  Loss. 

"The  following  covenant  and  warranty  is  hereby  made  a 
part  of  this  policy: 

"The  asstu*ed  will  take  a  complete  itemized  inventory  of 
stock  on  hand  at  least  once  in  each  calendar  year,  and  unless 
such  inventory  has  been  taken  within  twelve  calendar  months 
prior  to  the  date  of  this  policy,  one  shall  be  taken  in  detail  within 
30  days  thereof,  or  this  policy  shall  be  null  and  void  from  such 
date,  and  upon  demand  of  the  assured  the  unearned  premium 
from  such  date  shall  be  returned. 
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"The  assured  will  keep  a  set  of  books,  which  shall  clearly  and 
plainly  present  a  complete  record  of  business  transacted,  includ- 
ing all  purchases,  sales  and  shipments,  both  for  cash  land  credit, 
from  date  of  inventory  as  provided  for  in  the  first  section  of  this 
clause,  and  during  the  continuance  of  this  policy. 

**The  assured  will  keep  such  books  and  inventory,  and  also 
the  last  preceding  inventory,  if  such  has  been  taken,  securely 
locked  in  a  fire-proof  safe  at  night,  and  at  all  times  when  the 
building  mentioned  in  this  policy  is  not  actually  open  for  business ; 
or,  failing  in  this,  the  assured  will  keep  such  books  and  inven- 
tories in  some  place  not  exposed  to  a  fire  which  wotild  destroy  the 
aforesaid  building. 

"In  the  event  of  failure  to  produce  such  set  of  books  and 
inventories  for  the  inspection  of  this  Company,  this  policy  shall 
become  null  and  void,  and  such  failxire  shall  constitute  a  perpet- 
ual bar  to  any  recovery  thereon.*' 

The  defendant  contends  that  said  clause  constitutes  a  war- 
ranty on  the  part  of  the  plaintiff,  and  he  must  show  that  he  has 
performed  the  conditions,  or  complied  with  the  requirements, 
thereof,  before  he  is  entitled  to  recover  in  this  action. 

Unquestionably  such  clause  is  a  covenant  which  constitutes 
a  promissory  warranty  on  the  part  of  the  plaintiff,  a  breach  of 
which  would  prevent  his  recovery.  The  plaintiff  must  show  at 
least  a  substantial  compliance  with  every  material  part  of  the 
said  clause  or  fail  in  his  suit.  The  important  thing  therefore  to 
determine  is  whether  such  a  compliance  has  been  shown. 

It  may  seem  a  little  irregular,  if  not  illogical,  to  consider 
the  contentions  of  the  defendant  in  the  order  we  shall  follow, 
but  we  prefer  to  direct  our  attention  first  to  those  points  respect- 
ing which  we  have  had  the  least  diflBculty. 

Although  the  plaintiff  had  proctired  other  insurance  upon  his 
stock  of  goods  greater  than  that  which  was  permitted  by  the 
policy  sued  on,  that  fact  wotild  not  prevent  him  from  recovering 
in  this  case,  provided  the  agent  of  the  defendant  company,  who 
issued  and  delivered  the  policy,  and  collected  the  premium,  had 
knowledge  of  such  excessive  insurance,  and  the  company  did  not 
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cancel  the  policy.  The  knowledge  of  an  agent  having  such 
powers,  and  performing  such  duties,  is  held  to  be  the  knowledge 
of  the  company,  and  precludes  the  company  from  claiming  a 
forfeiture  of  the  policy  on  the  groimd  of  non-compliance  with  the 
covenant  against  other  insurance. 

This  now  seems  to  be  the  uniform  rule  upon  the  subject,  and 
is  not  open  to  question. 

Cooley  on  Insurance,  2479-2482;  Ostrander  on  Fire  Insur- 
ance, Sec,  243,  69  Fed.,  71;  Bat^  on  Insurance  Co,,  58  Minn,, 
492;  Insurance  Co.  vs.  Barringer,  73  ///.,  230;  Insurance  Co. 
vs.  Norwood,  69  Fed.,  71;  Pitney  vs.  Insurance  Co.,65N,  Y,,  6. 

Mr.  Ostrander  says :  **  When  other  insurance  was  existing  at 
the  time  of  the  writing  of  the  policy  in  suit,  and  was  known  to  the 
agent  of  the  company  who  wrote  it,  the  insurer  will  be  estopped 
from  setting  up  such  other  insurance  as  a  defense  to  a  claim  for 
loss,  notwithstanding  no  notice  and  consent  had  been  expressed 
in  writing.  This  has  been  held  with  great  uniformity,  in  disre- 
gard of  the  stipulation  in  the  policy  that  no  agent  of  the  company 
has  authority  to  waive  any  of  its  conditions,  except  by  distinct 
and  specific  agreement  endorsed  thereon.  The  Courts  appear  to 
have  based  their  decisions  upon  the  equitable  principle  that  the 
insurer  having  accepted  the  premiums  with  full  knowledge  of  the 
insurance,  ought  not  to  be  permitted  to  escape  the  performance  of 
the  obligation  it  has  assumed,  and  for  which  it  has  received  the 
cxmsideration  demanded." 

And  quoting  from  Mr.  Cooley:  **The  power  of  general 
agents  to  waive  conditions  and  forfeitxires  is  also  conceded  to 
agents  authorized  to  issue  and  deliver  policies.  Such  agents  are 
regarded  as  having  the  same  power  to  waive  conditions  in  policies 
as  the  companies  themselves.  The  term  *  local  agent'  does  not  in 
itself  convey  any  meaning  as  to  the  extent  of  the  agent's  power. 
It  simply  means  that  the  agent  represents  the  company  at  the 
particular  place  or  locality.  It  may,  however,  be  generally 
assumed  that  a  local  agent  is  entrusted  with  the  business  of  the 
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company  in  his  locality.  If  he  is,  he  has  general  authority  to  act 
for  the  company,  and  can  waive  conditions  and  forfeitures  unless 
his  authority  is  specifically  limited,  to  the  knowledge  of  the 
insured." 

We  think  the  inventories  of  1905  and  of  1906,  which  were 
admitted  in  evidence,  and  which  dicslose  the  kinds  of  goods  in 
stock,  with  their  values,  although  not  so  full  and  particular  as 
might  be  expected  or  desired,  substantially  comply  with  the 
requirements  of  the  policy,  and  are  inventories  within  the  mean- 
ing of  the  iron  safe  clause.  They  are  sufficient  to  inform  the 
company,  with  reasonable  certainty,  of  the  character,  quantity 
and  value  of  the  goods  in  stock,  and  that  is  all  that  is  required. 

And,  although  the  inventory  of  January,  1905,  was  not  con- 
tinued to  be  kept  in  such  place  as  the  policy  named  (it  having 
been  removed  from  the  fire-proof  safe  of  the  company's  agent  at 
Middletown  when  the  inventory  of  1906  was  placed  therein), 
nevertheless  if  it  was  preserved  and  actually  produced  for  the 
inspection  of  the  company  as  required,  it  was  sufficient,  provided 
you  believe  the  entries  thereon  are  correct  and  true.  It  would 
not  matter  where  it  was  kept,  provided  it  was  safely  kept,  and 
produced,  if  required,  at  the  proper  time. 

Niagara  Fire  Ins,  Co.  vs.  Heflin  (Ky.)  60  S.  W.,  393. 

While  the  iron  safe  clause  provides  that  a  set  of  books  shall 
be  kept  by  the  assured  which  shall  clearly  and  plainly  present  a 
complete  record  of  purchases  of  stock  from  date  of  inventory,  it 
does  not  mean  that  such  record  must  necessarily  be  in  book  form. 
Invoices  of  goods  purchased,  if  they  cover  all  goods  purchased 
since  the  date  of  inventory,  and  are  produced  for  the  inspection 
of  the  company  in  a  reaspnable  time,  furnish  a  substantial  com- 
pliance with  this  requirement  of  the  policy.  And  more  especially 
is  this  so,  if  the  company  directs  the  assured  to  procure  invoices, 
or  duplicates  thereof,   showing  said  purchases. 

Elliott  on  Insurance,  Sec.  315,  and  cases  there  cited. 

And  it  matters  not  if  such  invoices  were  not  kept  in  the 
exact  place  or  method  mentioned  in  the  policy,  provided  they 
were  actually  preserved,  and  produced  for  the  inspection  of  the 
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company  in  a  reasonable  time. 

2  Cooley's  Briefs  on  Insurance,  1825,  and  cases  there  cited. 

Notwithstanding  the  fact  that  the  plaintiff  in  his  proof  of 
loss  stated  his  total  loss  or  damage  to  be  about  $4700,  he  is  not 
thereby  precluded  from  asserting  such  statement  to  be  erroneous, 
and  explaining  the  error  if  he  can,  and  proving  upon  the  trial  a 
greater  loss  than  the  amount  claimed  in  such  proof  of  loss. 

We  now  come  to  a  consideration  of  the  more  important 
questions  raised  in  the  case,  and  which  we  could  not  examine 
with  much  care  during  the  progress  of  the  trial,  and  in  ruling 
upon  the  admissibility  of  testimony.  These  questions  are: 
(1)  Were  the  books  which  purported  to  be  books  of  daily  cash 
sales  of  stock  from  date  of  inventory,  such  books  as  are  contem- 
plated by  the  provisions  of  the  iron  safe  clause? 

(2)  Were  the  inventories,  books  or  papers,  required  by  said 
clause  to  be  kept,  and  produced  for  the  inspection  of  the  comp- 
ajiy,  so  produced  in  a  reasonable  time,  and  in  substantial  compli- 
ance with  the  policy? 

The  principles  of  interpretation  applicable  to  contracts  of 
insurance  are  the  same  as  those  which  obtain  in  the  case  of  other 
contracts,  subject  to  the  exception  that  insurance  contracts 
should  be  interpreted  most  strongly  against  the  insurer  for  the 
reason  that  it  is  the  insurer's  language  that  must  be  interpreted 

Liverpool  Ins.  Co.,  vs,  Kearney,  180  U.  S.,  132; 

Dover  Glass  Works  Co.  vs.  Ins.  Co.,  1  Marvel,  45. 

In  the  case  of  Insurance  Company  vs.  Kearney,  180  U.  S., 
132,  Mr  Justice  Harlan  said  that  "in  the  interpretation  of  in- 
surance contracts  the  law  does  not  reqtiire  a  literal  interpretation. 
It  only  interprets  the  contract  so  as  to  do  no  violence  to  the  words 
used,  and  yet  to  meet  the  ends  of  justice. 

"The  covenant  in  the  policy  to  keep  a  set  of  books  showing  a 
complete  record  of  business  transacted,  including  all  purchases 
and  sales,  both  for  cash  and  credit,  should  not  be  interpreted  to 
mean  such  books  as  would  be  kept  by  an  expert  bookkeeper  or 
accotmtant  in  a  large  business  house  in  a  great  city.  That  pro- 
vision is  satisfied  if  the  books  kept  were  such  as  would  fairly 
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show  to  a  man  of  ordinary  intelligence  all  purchases  and  sales, 
both  for  cash  and  credit." 

The  object  of  the  iron  safe  clause  of  the  policy  is  to  facilitate 
the  ascertainment  of  the  extent  of  the  loss,  and  prevent  mis- 
representation and  fraud  on  the  part  of  the  insured, 

Western  Assurance  Co.  vs.  Redding,  68  Fed.,  708;  McNuUvs. 
Ins.  Co.,  45  S.  W.,  61;  Jones  vs.  Ins.  Co.,  38  Fed.,  19;  Georgia 
Ins.  Co.  vs.  Allen,  119  Ala.,  436;  Ins.  Co.  vs.  Dudley,  65  Ark., 
240;  Ins.  Co.  vs.  Cummings,  78  S.  W.,  378;  Ostrander  on  Fire 
Insurance,  Sec.  303. 

In  the  case  of  Dover  Glass  Works  Co.  (supra),  Chancellor 
Wolcott  in  delivering  the  opinion  of  the  Court  of  Errors  and 
Appeals,  said: 

"An  insurance  in  relation  to  property  is  a  contract  whereby 
the  insurer  becomes  botmd,  for  a  definite  consideration,  to.  in- 
demnify the  insured  against  loss  or  damage  to  certain  property 
named  in  the  policy,  by  reason  of  certain  perils  to  which  it  may 
be  exposed.  It  is  competent  for  the  insurer  to  prescribe  the 
terms  and  conditions  upon  which  it  will  take  the  proposed  risk, 
provided  they  are  not  illegal  nor  contrary  to  public  policy. 
The  acceptance  of  these  conditions  consequently  imposes  upon 
the  insured  the  duty  of  a  substantial  compliance  therewith,  and 
any  neglect  thereof  in  any  material  respect,  unless  waived  or 
condoned,  will  release  the  insurer  from  liability  in  case  of  loss, 
whether  it  can  be  traced  to  such  neglect  or  not.  Now,  as  for- 
feitures are  not  favored,  these  and  similar  conditions  are  always 
construed  strictly,  so  that  the  party  claiming  a  forfeiture  by 
reason  of  a  violation  thereof  will  not  be  permitted  to  deprive  the 
other  party  of  the  benefits  of  the  right  to  indemnity  for  which  he 
contracted,  if  there  is  any  doubt  or  uncertainty  as  to  the  terms 
of  such  conditions,  the  extent  of  their  application,  or  the  acts 
which  constitute  the  alleged  breach.  Freedom  fromambiguity 
in  both  these  respects  is  absolutely  essential  to  the  maintenance  of 
a  plea  in  bar  in  an  action  to  recover  a  loss  covered  by  the  policy 
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in  which  such  clauses  are  contained.** 

Clearly  the  provision  of  the  policy  which  requires  the 
insured  to  keep  books  which  shall  clearly  and  plainly  present  a 
complete  record  of  business  transacted,  including  sales  both  for 
cash  and  credit,  from  date  of  inventory,  is  not  illegal  nor  opposed 
to  public  policy.  It  may  be  said  that  it  is  a  very  reasonable  pro- 
vision, and  entirely  consistent  with  public  policy.  But  it  is  also 
true  that  such  a  provision,  the  breach  of  which  works  a  forfeiture 
should  be  construed  strictly,  and  only  a  substantial  compliance 
with  its  terms  required. 

A  demand  by  the  duly  authorized  agent  of  the  company  for 
all  the  books  and  papers  of  the  insured  is  the  demand  of  the 
company,  and  it  is  the  duty  of  the  insured  to  comply  therewith  in 
a  reasonable  time;  and  if  such  agent  is  informed  by  the  insured 
that  the  books  and  papers  produced  were  all  the  books  and  papers 
kept  by  him,  then  the  agent  of  the  company  had  a  right  to  rely  on 
such  information  and  was  not  bound  to  inquire  in  detail  whether 
or  not  certain  other  books  and  papers  not  produced,  though  re- 
quired to  be,  were,  as  a  matter  of  fact,  kept  by  the  insured. 

The  evident  purpose  of  the  clause  is  to  enable  the  company, 
by  means  of  accurate  records  of  the  business  of  the  insured,  to 
ascertain  with  substantial  accuracy  the  value  of  the  stock  of 
goods  destroyed  by  fire. 

It  is  our  opinion  that  the  plaintiff's  books  of  daily  cash  sales 
do  substantially  comply  with  the  requirements  of  the  contract  in 
that  behalf,  and  we  think  there  is  ample  authority,  as  well  as 
reason,  for  such  conclusion. 

To  hold  otherwise  would,  we  think,  impose  an  unreasonable 
a^d  unusual  burden  upon  the  insured  without  any  corresponding 
a^dvantage  or  good  to  the  company.  Books  showing  the  daily 
lx>tals  of  cash  sales  certainly  show  with  substantial  certainty  the 
extent  to  which  the  stock  has  been  depleted,  and  such  books, 
together  with  the  last  inventory,  and  books,  or  invoices,  showing 
all  purchases  since,  will  enable  the  insurer  to  ascertain  the  value 
of  the  stock  lost  by  the  fire,  and  the  loss  to  the  insured.  It  can- 
xiot  be  assumed  that  the  insured  intends,  by  such  a  method  of 
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keeping  his  books  to  defraud  the  company;  and  even  if  the  goods 
sold  were  described  in  a  general  way  in  said  books,  which  is  all 
that  is  contended  for,  we  do  not  see  how  fraud  or  misrepresenta- 
tion cotdd  be  thereby  prevented.  To  accomplish  such  object  it 
would  be  necessary  to  give  not  only  the  items,  but  the  names  of 
the  persons  from  whom  the  goods  were  bought,  and  perhaps 
other  and  fuller  partictdars. 

In  the  case  of  Pelican  Insurance  Company  vs.  Wilkinson, 
53  Ark.,  363,  the  Court,  it  is  true,  held  to  a  strict  compliance  with 
the  terms  of  the  policy  in  respect  to  the  cash  sales  books,  and 
books  like  those  before  us  were  considered  insufficient.  That 
•case  we  admit  is  in  conflict  with  those  which  support  the  position 
-we  have  taken. 

But  in  the  later  case  in  the  same  State — Mutual  Insur- 
unce  Company  vs.  Dudley,  65  Ark.,  240 — there  was  no 
record  of  purchases  at  all,  and  the  Court  necessarily  held  that 
-the  insured  had  not  complied  with  his  covenant.  In  Everett  vs. 
Insurance  Company,  121  Ga.,  228,  the  Pelican  case  was  approved, 
but  the  Court  said  it  went  further  than  they  were  called  on  to  go, 
and  that  a  more  liberal  rule  had  been  laid  down  in  Liverpool 
Insurance  Company  vs.  Ellington,  94  Ga.,  786,  in  which  it  was 
held  to  be  a  compliance  with  the  contract,  if  the  cash  sales  books 
were  kept  in  such  a  manner  that,  with  the  assistance  of  those  who 
kept  them,  the  amount  of  sales  could  be  ascertained,  and  cash 
transactions  distinguished  from  those  on  credit. 

Such  were  the  authorities  mainly  relied  upon  by  the  defen- 
dant. There  were  two  other  cases  cited,  viz:  82  Mo.  App.,  515, 
and  65  III.  App.,  37,  but  the  policies  before  the  Court  in  those 
cases  required  that  the  books  should  show  a  detailed  statement  of 
the  sales,  which  language  is  not  found  in  the  policy  we  are  con- 
sidering. 

We  will  now  notice  the  cases  cited  by  the  plaintiff. 

In  Bank  vs.  Cleland,  82  S.  W.,  337,  the  only  record  of  cash 

sales  was  the  bank  book  of  the  insured  showing  his  daily  deposits. 

The  trial  Court  charged  as  follows :    **  The  insured  preserved  all  of 

his  original  invoices  showing  the  amount  of  goods  purchased. 


Digitized  by  VjOOQIC 


INSURANCE  CO.  vs.  ROSENBERG. 185 

OPINION — BBLOW. 

that  he  deposited  his  cash  sales  in  the  appellant's  bank  each  day, 
thereby  preserving  a  complete  record  of  the  cash  sales."  Such 
instruction  was  held  on  appeal  not  to  be  erroneous. 

In  a  very  able  opinion  delivered  in  the  case  of  Western 
Assurance  Company  vs.  Redding,  68  Fed,  708,  the  Court  said: 
'*  It  is  insisted  that  the  accounts  of  goods  purchased  should  have 
set  out  the  specific  articles,  and  the  value  of  each,  and  that  the 
account  of  cash  sales  shotild  have  been  equally  partictdar  as  to 
the  articles  sold  and  the  price;  for  it  is  argued,  the  insured  may 
have  sold  goods  at  one-tenth  of  their  cost  price,  for  aught  that 
appears  in  the  entries  of  cash  sales.  If  these  accounts  were  to 
have  been  thus  kept,  thus  itemized,  why  not  have  said  so?  If 
the  accounts  of  purchases  and  sales  were  to  be  so  itemized,  why 
take  stock  at  all?  The  credit  sales  are  itemized,  as  is  not  only 
customary,  but  necessary." 

We  think  the  law  is  very  clearly  stated  in  the  case  of  Malin 
vs.  Mercantile  Insurance  Company  (Mo,)  80  5.  W.,  56,  wherein 
the  Court  said: 

"The  inventory  required  to  be  made  once  a  year  was  made  in 
August  previous  to  the  fire.  It  contained  an  itemized  accotmt  of 
the  merchandise  then  on  hand,  and  furnished  the  defendant  a  full 
and  detailed  account  of  the  merchandise  in  the  store  at  the  time 
it  was  made,  and  the  bills  of  what  had  been  subsequently  bought 
and  put  in  the  store,  and  showed  all  the  additions  made  to  the 
stock  after  the  inventory  was  taken;  but  there  was  no  itemized 
.  account  of  what  had  been  sold  for  cash — no  bill  of  particidars. 
The  amotmt  of  cash  taken  in  was  entered  daily  in  a  book  kept  for 
that  purpose,  and  the  aggregate  of  cash  taken  in  was  shown  to  be 
$1,949.  The  sales  on  credit  were  shown  to  have  been  $147.45. 
The  average  per  cent,  of  profit  at  which  the  plaintiff  sold  was  said 
by  him  to  be  20  per  cent,  above  the  cost  price;  hence  all  the  data 
were  present  from  which  an  approximately  correct  estimate  of 
the  contents  of  the  store  at  the  time  of  the  fire  could  have  been 
readily  made.  But  it  is  contended  that  this  was  not  a  compli- 
ance with  the  requirements  of  the  policy  in  respect  to  keeping  a 
set  of  books.    That  requirement  reads  as  follows:    "The  assured 
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shall  keep  a  set  of  books,  which  shall  clearly  and  plainly  present  a 
complete  record  of  business  transactions,  including  all  purchases, 
sales,  and  shipments,  both  for  cash  and  credit,  from  date  of  in- 
voice." A  Uteral  compliance  with  this  provision  of  the  policy 
would  require  the  assured  to  record  each  article  sold,  its  cost,  the 
price  sold  for,  and  the  name  of  the  purchaser.  We  do  not  think  a 
failure  to  comply  literally  with  this  provision  of  the  policy  should 
work  a  forfeittire.  The  purpose  of  the  requirement  was  that,  in 
case  of  loss  or  damage,  the  assured  would  have  kept  such  book 
accounts  of  his  invoices,  purchases,  and  sales  as  wotdd  show  the 
amotmt  of  goods  on  hand  at  the  time  of  the  fire,  and  thus  furnish 
data  from  which  to  make  a  reasonably  correct  estimate  of  the 
loss  or  damage.  We  think  the  plaintiff,  by  the  production  of  the 
invoice  taken  in  August  previous  to  the  fire,  his  bills  of  purchases 
after  the  invoice,  and  his  daily  cash  sales  and  sales  on  credit  made 
after  the  taking  of  the  invoice,  furnished  the  data  by  which  the 
amount  and  value  of  the  goods  in  the  store  at  the  time  of  the 
fire  could  have  been  reasonably  estimated,  and  that  he  ought  not 
to  be  held  to  have  forfeited  his  policy  for  having  failed  to  literally 
comply  with  the  clause  of  the  policy  tmder  consideration." 

Were  the  inventories,  books  and  papers  which  the  iron  safe 
clause  provided  shotdd  be  kept,  and  produced  for  the  inspection 
of  the  company,  so  produced  in  a  reasonable  time,  and  in  sub- 
stantial compliance  with  the  terms  of  the  contract? 

It  is  contended  by  the  plaintiff  that  he  was  not  required  to 
produce  the  inventory  of  1905,  because  the  adjuster  did  not  ask 
for  it,  and  made  no  objection  to  its  absence  at  the  time  he  exam- 
ined the  other  inventory,  books  and  papers;  and  also  because  the 
company  in  a  letter  dated  February  20,  1906,  and  sent  to  the 
plaintiff,  gave  as  one  of  its  reasons  for  rejecting  his  proof  of  loss 
that  the  inventory  of  1906  was  not  sufficient,  but  made  no  objec- 
tion to  the  non-production  of  the  inventory  of  1905.  It  is  also 
urged  by  the  plaintiff  that  the  inventory  of  1905  was  not  neces- 
sary to  a  substantial  compUance  with  the  contract,  for  the  reason 
that  the  inventory  of  1906  which  was  produced,  was  the  last  one 
taken,  was  taken  in  conformity  with  the  policy,  and  was  the  only 
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one  necessary  to  be  considered  in  determining  the  amount  of  the 
plaintiff's  loss.  It  is  also  contended  by  the  plaintiff  that  even  if 
the  production  of  the  inventory  of  1905,  and  the  missing  invoices, 
or  duplicates  thereof,  were  required,  they  were  produced  at  the 
trial  of  the  cause,  and  that  such  production  was  in  a  reasonable 
time  and  a  substantial  compliance  with  the  requirements  of  the 
policy,  under  all  the  circumstances. 

And  the  plaintiff  further  contends  that  the  said  letter  was 
tantamotmt  to  a  denial  of  liability  and  refusal  to  pay,  and  he  was 
not  therefore  reqtiired  to  produce  any  inventory  or  other  books 
and  papers  after  the  receipt  of  the  letter  and  before  the  trial. 
The  said  letter  is  as  follows: 

"February  20th,  1906. 
Mr.   Solomon   M.    Rosenberg, 

Middletown,    Del., 
Dear  Sir: 

We  are  in  receipt  of  a  paper,  signed  by  you,  purporting  to  be 
a  proof  of  loss,  in  which  reference  is  made  to  Policy  No.  468, 
issued  to  you  by  the  agents  of  this  company  at  Middletown,  Del., 
and  in  which  reference  is  also  made  to  a  fire  which  is  said  to  have 
occurred  on  the  18th  day  of  January,  1906. 

We  hereby  give  you  notice  that  this  company  cannot  accept 
said  paper  as  a  proof  of  loss,  for  the  following,  among  other 
reasons,  to-wit: 

1st.  The  paper  does  not  comply  with  the  requirements  of 
the  Iron  Safe  Clause,  attached  to  said  policy  and  made  a  part 
thereof.  The  alleged  inventory  of  January  5th,  1906,  outside  of 
two  or  three  pages,  consisted  merely  of  columns  of  figures,  under 
general  title  of  *' Stock**  at  heads  of  pages,  and  without  lot  num- 
bers or  any  other  designation  of  the  articles,  which  is  not  such  an 
inventory  in  detail  as  is  required  by  the  provisions  of  the  Iron 
Safe  Clause. 

2nd.  A  set  of  books  clearly  and  plainly  presenting  a  com- 
plete record  of  business  transactions,  including  all  purchases, 
sales  and  shipments,  both  for  cash  and  credit,  from  date  of  inven- 
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tory,  as  provided,  for  in  the  Iron  Safe  Clause,  has  not  been  pro- 
duced by  you  for  the  inspection  of  this  company. 

3rd.  The  so-called  inventory  of  merchandise  purchased 
since  the  purported  inventory  of  January  5th,  1906,  is  not  in 
compliance  with  the  conditions  of  the  said  Iron  Safe  Clause,  for 
the  reason  that  all  purchases  since  the  date  of  a  properly  detailed 
inventory  shotdd  be  shown  by  the  bills  of  purchase  themselves  or 
by  duplicates  thereof. 

4th.  The  said  so-called  inventory  contains  items  which 
were  not  covered  by  the  policy,  in  the  nattire  of  store  fumittire 
and  fixtures. 

5th.  The  list  of  items  alleged  to  be  have  been  totally 
destroyed  or  missing  was  made  up  from  memory. 

6th.  A  claim  for  damage  to  articles  not  destroyed  is  large- 
ly in  excess  of  a  proper  amount  and  cannot  be  entertained. 

Therefore,  for  the  reasons  above  stated,  as  well  as  other 
reasons,  not  necessary  to  mention,  the  said  so-called  proof  of 
loss  is  rejected  and  is  held  in  the  office  of  this  company  subject  to 
your  order. 

Yours  truly, 
R.  J.  Taylor, 
Manager  Loss  Department^ 

These  contentions  of  the  plaintiff  are  all  denied  by  the  de- 
fendant; and  we  are  asked  by  the  defendant  to  instruct  you  to 
return  a  verdict  in  its  favor.  This  we  decline  to  do  becatise  we 
think  the  case  shotdd  be  submitted  to  the  jury,  and  determined 
by  them,  upon  a  careful  consideration  of  all  the  evidence. 

We  have  also  been  requested  by  the  defendant  to  charge 
you  that  when  the  iron  safe  clause  of  the  policy  provides,  as  in 
this  case,  that  the  insured  shall  produce  his  books  and  inventories 
for  the  inspection  of  the  company,  it  is  the  duty  of  the  insured  to 
do  so  within  a  reasonable  time;  and  that  producing  said  books 
and  inventories  at  the  trial  of  the  cause  is  not  a  production  of  the 
of  the  same  within  a  reasonable  time,  especially  where  demand 
for  the  same,  by  the  company  or  its  agent,  has  been  made. 
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We  do  say  to  you  that  all  the  books  and  papers  that  the 
plaintiff  was  required  by  the  said  iron  safe  clause  to  produce 
for  the  inspection  of  the  company  should  have  been  produced  in  a 
reasonable  time,  but  we  cannot  say,  as  matter  of  law,  that  pro- 
ducing such  books  and  papers  at  the  trial  of  the  cause  is  not  a 
production  of  the  same  in  a  reasonable  time.  That  is,  we  think, 
a  question  to  be  submitted  to  and  determined  by  the  jury  imder 
an  the  facts  and  circumstances  of  the  case  its  disclosed  by  the 
evidence. 

But  we  further  say  for  your  assistance  and  guidance  in  reach- 
ing a  conclusion  upon  this  point,  that  the  evident  purpose  of  this, 
as  well  as  other  provisions  of  the  iron  safe  clause,  was  to  enable 
the  company  to  ascertain  with  reasonable  certainty  the  extent  of 
the  loss  of  the  insured,  and  that  it  is  essential  to  the  plaintiff's 
recovery  that  the  books  and  papers  required  to  be  produced, 
should  have  been  produced  in  conformity  with  the  agreement. 

It  is,  .therefore,  gentlemen  of  the  jury,  for  you  to  determine, 
after  considering  all  the  evidence,  whether  such  books  and  papers 
were  produced  in  a  reasonable  time,  taking  into  consideration  the 
purpose  for  which  they  were  to  be  produced,  and  also  any  and  all 
facts  and  circumstances  tending  to  show  whether  they  were  so 
produced. 

The  Supreme  Court  of  this  State  in  the  case  of  Barnesville 
Manufacturing  Company  vs.  Lave,  4  Pennewill,  569,  said: 

**  As  a  general  rule  it  is  the  province  of  the  Court  to  construe 
written  contracts,  and  when  the  time  *  *  *  can  be  ascer- 
tained by  the  mere  construction  of  the  written  contract  between 
the  parties,  this  should  be  done  by  the  Court.  So  also  where  the 
time  is  fixed,  the  question  as  to  what  was  a  reasonable  time  is 
generally  a  question  of  law  for  the  determination  of  the  Court; 
but  where  the  facts  are  in  dispute,  what  is  a  reasonable  time  is 
often  proper  to  be  determined  by  the  jury  under  all  the  cir- 
cumstances of  the  case." 

Mr.  Cooley  in  his  work  {supra)  says: 

"  Primarily  and  ordinarily  the  question  as  to  whether,  under 
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all  the  circumstances,  the  notice  or  proofs  of  loss  were  delivered  in 
a  reasonable  time,  is  one  for  the  jury,"  and  cites  in  support  of  this 
proposition  a  large  ntmiber  of  cases. 

American  Cent.  Insurance  Company  vs.  Ware,  (Ark.)46  S.TV., 
129. 

It  has  been  held  that  where  the  question  of  reasonable  time 
is  one  affected  by  many  different  circumstances  with  respect  to 
which  no  definite  rule  of  law  has  been  laid  down,  it  is  a  question 
for  the  jury. 

Bouvier's  Law  Dictionary,  Vol  2,  829. 

On  account  of  the  ntmiber  and  importance  of  the  questions 
raised  we  have  stated  to  you  at  some  length  the  law  applicable  to 
this  case,  and  which  must  govern  you  in  reaching  a  verdict. 
But  you  are  the  sole  judges  of  the  facts,  of  the  reliability  of  the 
witnesses,  and  of  the  truthfulness  of  their  testimony. 

In  order  that  the  plaintiff  may  recover  you  must  be  satisfied 
from  the  weight  or  preponderance  of  the  evidence,  that  his  loss 
was  caused  by  the  fire  as  he  has  alleged,  and  that  his  books  and 
papers,  which  have  been  admitted  in  evidence,  and  from  which 
the  extent  of  his  loss  is  to  be  ascertained,  were  honestly  and 
fairly  kept,  and  the  entries  therein  are  correct  and  true. 

If  you  are  so  satisfied,  and  also  believe  that  the  plaintiff  has 
substantially  performed  or  complied  with  all  the  conditions  and 
reqtiirements  of  his  contract  with  the  defendant  company,  your 
verdict  should  be  for  the  plaintiff  for  the  full  amount  of  the  policy 
sued  on,  with  interest  from  a  period  of  sixty  days  after  the  filing 
of  his  proofs  of  loss,  provided  you  find  that  the  plaintiff's  entire 
loss,  restdting  from  the  fire,  was  at  least  $6,000,  the  total  amoimt 
of  insurance  on  his  stock. 

If  you  shotdd  not  be  satisfied  that  the  plaintiff  has  estab- 
lished his  right  to  recover  in  this  action,  your  verdict  shotdd  be 
for  the  defendant. 

Verdict  for  plaintiff  for  $2,138. 
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Per  Curiam: 

We  have  carefully  considered  the  several  assignments  of 
error  in  this  case.  And  we  are  unanimously  of  the  opinion  that 
the  learned  Court  below,  in  a  very  careftd  and  comprehensive 
charge  to  the  jury,  correctly  announced  the  law  upon  every 
essential  element  in  the  case.  The  judgment  is,  therefore, 
affirmed  on  the  opinion  of  the  Court  below*     , 
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Ellen  J.  Truman  and  Mary  Roberts,  Executrices  of  Philip 
Lynch,  deceased,  vs.  The  Wilmington  City  Railway 
Company,  a  corporation  of  the  State  of  Delaware. 

Street  Railway — Duty  of  Railway  Company  and  duty  of  Traveler 
on  Public  Highway — Negligence — Contributory  Negligence — 
Due  Care — Proximate  Cause — Position  of  Danger — 
Conflict  of   Testimony — Preponderance  of  Evi- 
dence— Measure  of  Damages. 

1.  The  respective  lights  of  a  street  railway  company  and  the  public 
upon  the  streets  of  a  city,  defined. 

2.  As  a  general  rule,  the  person  in  the  management  of  the  car  and 
the  pedestrian  are  both  bound  to  the  reasonable  use  of  their  sight  and 
heanng  for  the  prevention  of  accidents,  and  to  the  exercise  of  such  reason- 
able caution  as  an  ordinarily  careful  and  prudent  person  would  use  under 
like   circumstances. 

3.  Duty  of  a  person  approaching  railway  crossing  defined. 

4.  If  the  deceased  moved  from  a  position  of  safety  to  a  position  of 
danger  near  or  upon  the  tracks  of  the  defendant  on  which  the  car  was 
running,  so  sudd^y  as  to  make  it  impossible  for  the  motorman  to  stop 
the  car  before  the  collision,  the  defendant  cannot  be  held  liable  for  the 
residtinfi^  injury  to  the  plaintiff's  intestate;  so  if  the  motorman,  after  he 
saw,  or  by  the  exercise  of  reasonable  care  could  have  seen  the  plaintiffs* 
intestate  in  a  position  of  danger,  did  everything  that  a  reasonably  careful 
man  could  and  would  do  under  like  circumstances  to  prevent  the  accident, 
the  plaintiffs  cannot  recover. 

5.  The  burden  of  proving  ncMg;ligence  on  the  part  of  the  defendant 
company  is  upon  the  plaintiffs,  and  there  is  no  presumption  of  neg[]igence 
on  the  part  of  the  d^endant  from  the  single  fact  that  the  plaintiffs'  in- 
testate was  injured  by  being  struck  by  a  car  owned  or  operated  by  the 
defendant  company. 

6.  Proximate  cause  and  contributory  negligence  defined. 

7.  The  burden  of  proving  negligence  on  the  part  of  the  plaintiffs' 
intestate  rests  upon  the  defen&nt,  and  no  presumption  of  negligence  on 
the  part  of  the  deceased  is  to  be  drawn  from  the  mere  fact  that  he  was  in- 
jured by  a  car  of  the  defendant  company. 

8.  As  a  general  rule,  direct  or  positive  evidence  of  a  fact  is  entitled 
to  greater  weight  than  evidence  of  a  merely  negative  character. 

9.  Measure  of  damages  stated. 

{February  7,  1908.) 
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Judges  Spruance  and  Boyce  sitting. 

Edwin  R.  Cochran,  Jr.,  and  Sylvester  D.  Townssnd,  Jr,r 
for  plaintiffs. 

Walter  H.  Hayes  and  Andrew  C,  Gray  for  defendant. 

Superior  Court,  New  Castle  County,  January  Term,  1908, 

Action  on  the  Case  to  recover  damages  for  personal  in- 
juries  to  Philip  Lynch,  alleged  to  have  been  sustained  by  reasonj 
of  the  negligence  of  the  defendant  on  one  of  the  public  streets  of 
Wilmington. 

Action  was  brought  by  Philip  Lynch  in  his  lifetime. » and  con^- 
tinued  by  his  executrices  after  his  death. 

Spruance,  J.,  charging  the  jury:  • '; 

Gentlemen  of  the  jury: — ^This  action  was  brought  by  Philip* 
Lynch  in  his  life-time  to  recover  damages  for  personal  injuries 
sustained  by  him  by  reason  of  the  alleged  negligence  of  the  defen- 
dant company  on  April  30th,  1906,  at  or  near  the  junction  of 
Chandler  Street  and  Maryland  Avenue  in  this  city.  By  the  death 
of  PhiUp  Ljmch  on  the  29th  of  July,  1906,  the  action  did  not 
abate,  but  his  executors  having  been  made  parties  plaintiff,  the 
action  is  now  prosecuted  by  them. 

The  declaration  filed  by  the  plaintiffs  contains  four  counts, 
the  last  two  of  which  have  been  abandoned,  and  the  plaintiffs 
rely  only  upon  the  first  count  which  alleges  excessive  speed  of  the 
car,  and  the  second  which  alleges  failure  to  properly  warn  the  said 
Lynch  of  the  approach  and  movement  of  the  car.  These  two  are 
the  only  grounds  of  negligence  on  the  part  of  the  defendant  relied 
upon  by  the  plaintiffs. 

It  is  conceded  that  the  said  Philip  L)mch  on  the  said  thirtieth 
day  of  April,  1908,  was  struck  by  an  electric  car  of  the  defendant 
company  and  seriously  injured.    The  defendant  denies  that  the 
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said  injuries  were  occasioned  by  the  negligence  of  the  company  or 
its  servants  in  charge  of  the  car,  but  insists  that  said  injuries  were 
occasioned  solely  by  the  negligence  of  Lynch. 

At  the  time  of  the  accident  the  defendant  company  owned 
and  operated  a  line  of  electric  railway  along  Maryland  Avenue  in 
this  City  at  the  point  where  said  accident  occurred,  and  was  duly 
authorized  so  to  do.  The  public  had  the  right  to  use  said  avenue 
for  all  proper  purposes  of  travel  on  foot  or  in  vehicles.  The  right 
of  the  company  and  the  right  of  the  public  are  reqtiired  by  law  to 
be  exercised  with  due  regard  to  the  right  of  the  other;  and  the 
right  of  each  must  be  exercised  in  a  reasonable  and  careful  manner 
so  as  not  tmnecessarily  to  abridge  or  interfere  with  the  right  of 
the  other. 

It  was  the  duty  of  the  company  to  use  reasonable  care  in 
operating  its  cars,  to  move  them  at  a  reasonable  rate  of  speed,  and 
if  possible,  to  slow  up  or  stop  where  danger  is  imminent,  and  to 
give  reasonable  notice  of  the  approach  of  its  cars  by  bell  or  other- 
wise, where  a  pedestrian  is,  or  could  by  the  exercise  of  reasonable 
diligence,  be  seen  in  a  position  of  danger.  The  degree  of  care  re- 
quired must  depend  upon  the  circumstances  of  each  case.  As  a 
general  rule,  the  person  in  the  management  of  the  car  and  the 
pedestrian  are  both  botmd  to  the  reasonable  xise  of  their  sight  and 
hearing  for  the  prevention  of  accident,  and  to  the  exercise  of  sash 
reasonable  caution  as  an  ordinarily  careful  and  prudent  person 
would  use  under  like  circumstances. 

A  person  approaching  a  railway  crossing  with  which  he  is 
familiar  is  bound  to  avail  himself  of  his  knowledge  of  the  looality 
and  act  accordingly.  If,  as  he  attempts  to  cross  the  tmcks  of  the 
company,  his  line  of  vision  is  obstructed,  he  is  botmd  U>  look  fc^ 
approaching  cars  in  time  to  avoid  collision;  and  if  he  does  not 
look,  and  for  this  reason  does  not  see  an  approaching  car  until  i^ 
is  too  late  to  avoid  the  collision,  he  is  guilty  of  negligence  and 
cannot  recover. 

If  the  deceased  moved  from  a  position  of  safety  to  a  position 
of  danger  near  or  upon  the  tracks  of  the  defendant  on  which  the 
car  was  running,  so  suddenly  as  to  make  it  impossible  for  the 
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motorman  to  stop  the  car  before  the  collision,  the  defendant  can- 
not be  held  liable  for  the  resulting  injury  to  the  plaintiffs'  in- 
testate; so  if  the  motorman,  after  he  saw,  or  by  the  exercise  of 
reasonable  care  could  have  seen  the  plaintiffs'  intestate  in  a  posi- 
tion of  danger,  did  everything  that  a  reasonably  careful  and  pru- 
dent man  would  do  under  like  circumstances  to  prevent  the  acci- 
dent, the  plaintiffs  cannot  recover. 

The  gist  of  this  action  is  negligence.  If  the  injuries  to  Lynch 
were  not  the  restdt  of  the  negligence  of  the  defendant  company 
or  its  servant  or  servants,  the  plaintiffs  cannot  recover.  The 
burden  of  proving  such  negligence  is  upon  the  plaintiff,  and  there 
is  no  presumption  of  negligence  on  the  part  of  the  defendant  from 
the  single  fact  that  Lynch  was  injured  by  being  struck  by  a  car 
owned  or  operated  by  the  defendant  company. 

Even  though  the  defendant  company  may  have  been  negli- 
gent in  operating  its  car,  yet  if  the  negligence  of  Lynch  contribut- 
ed to  and  was  the  proximate  cause  of  his  injruies,  your  verdict 
should  be  for  the  defendant,  as  Lynch  would  be  guilty  of  contribu- 
tory negligence,  and  the  law  will  not  attempt  in  such  case  to 
measure  the  proportion  of  blame  or  negligence  to  be  attributed  to 
each  party. 

If  the  injuries  complained  of  were  occasioned  by  the  negli- 
gence of  the  defendant  company  or  any  of  its  servants  or  agents, 
without  the  &itdt  or  negligence  of  Lynch,  your  verdict  shotdd  be 
for  the  plaintiffs. 

The  burden  of  proving  negligence  on  the  part  of  L5mch  rests 
upon  the  defendant,  and  no  inference  or  prestunption  of  negli- 
gence on  the  part  of  Lynch  is  to  be  drawn  from  the  mere  fact  that 
he  was  injured  by  a  car  of  the  defendant  company. 

As  a  general  rule,  direct  or  positive  evidence  of  a  fact  is  en- 
titled to  greater  weight  than  evidence  of  a  merely  negative  char- 
acter. You,  however,  are  the  sole  judges  of  the  credibility  of  the 
witnesses,  and  the  weight  of  the  testimony  which  you  have  heard 
in  this  case. 

Where  the  testimony  is  conflicting,  the  jury  should  reconcile 
it  if  they  can,  but  if  they  cannot  do  so,  they  shotdd  accept  that 
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part   of  it  which  they  deem  worthy  of  credit,  and  reject  that 
part  of  it,  which  they  deem  unworthy  of  credit. 

We  have  been  asked  to  direct  you  to  return  a  verdict  for  the 
defendant.  This  we  decline  to  do.  We  submit  to  you  the  ques- 
tion whether  your  verdict  should  be  for  the  plaintiffs,  or  defen- 
dant, after  a  full  and  careful  consideration  by  you  of  the  testi- 
mony which  has  been  submitted  to  you,  and  the  law  as  laid  down 
to  you  by  the  Court.  In  civil  cases,  the  determination  of  the 
jury  should  be  in  favor  of  that  party  for  whom  is  the  preponder- 
ance or  greater  weight  of  the  evidence. 

If  your  verdict  shotdd  be  for  the  plaintiffs,  it  should  be  for 
such  stmi  of  money  as  would  have  reasonably  compensated 
Philip  Lynch,  if  living,  for  his  pain  and  suffering,  by  reason  of  the 
injuries  complained  of,  from  the  time  he  received  such  injuries 
to  the  time  of  his  death;  for  the  loss  of  time  resulting  therefrom, 
up  to  the  time  of  bis  death;  and  also  for  the  expenses  incurred  for 
medicine,  medical  attendance  and  nursing,  if  any,  in  endeavoring 
to  be  healed  or  cured  of  such  injuries.  You  shotdd  not  in  the 
amount  of  your  verdict  include  any  damages,  for  the  death  of  the 
said  Lynch,  as  such  damages  are  not  allowed  to  be  recovered  in  an 
action  of  this  character. 

Verdict  for  plaintiffs  for  $1200. 
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The  Wilmington  City  Railway  Company,  a  corporation  of  the 
State  of  Delaware,  defendant  below,  plaintiff  in  error,  vs, 
Ellen  J.  Truman  and  Mary  Roberts,  Executrices  of  Philip 
Lynch,  deceased,  plaintiffs  below,  defendants  in  error. 


Personal  Injuries — Damages — Negligence — Contributory     Negli- 
gence— Evidence;    Preponderance ;   Greater    Weight  of 
— Street  Railway — Writ  of  Error — Position  of  Danger 
—Question  for  Jury, 

1.  A  person  approaching  a  railway  crossing,  with  which  he  is 
familiar,  is  bound  to  avail  himself  of  his  knowledge  of  the  locality  and  act 
accordingly.  If,  as  he  attempts  to  cross  the  tracks,  his  line  of  vision  is 
obstructed,  he  is  bound  to  Iook  for  approaching  cars  in  time  to  avoid  col- 
lision; and  if  he  does  not  look,  and  for  that  reason  does  not  see  an  ap- 
proaching car  until  it  is  too  late  to  avoid  the  collision,  he  is  guilty  of  negli- 
gence,  and   cannot   recover. 

2.  It  is  also  a  principle  of  law  that  if  a  person  move  from  a  position 
of  safety  to  a  position  of  danger,  near  or  upon  the  tracks  upon  which  a 
car  is  running,  so  suddenly  as  to  make  it  impossible  for  the  motorman  to 
stop  the  car  before  the  comsion,  the  company  cannot  be  held  liable  for  the 
resoHant  injury. 

3.  But  if  the  motorman  sees,  or  by  the  exercise  of  reasonable  care 
could  have  seen,  the  person  injured  in  a  position  of  danger  upon  the  tracks, 
it  is  his  duty  to  do  everything  that  a  reasonably  caref tU  and  prudent  man 
would  do  under  like  circumstances  to  avoid  the  accident.  In  other  words, 
even  thouf^h  a  person  be  negligently  upon  the  tracks,  a  motorman  may 
not  run  him  down. 

4.  When  the  motorman  sees  a  traveler,  two  or  three  car  lengths 
away,  cross  the  tracks  and  stop  about  18  inches  from  the  rail,  and  as  the 
car  approaches  the  spot  the  traveler  steps  backward  and  is  struck  by  the 
car,  it  cannot  be  said  to  be  a  case  where  the  injured  person,  being  in  a 
position  of  safety,  so  suddenly  placed  himself  in  the  way  of  the  car  as  to 
make  it  impossible  for  the  motorman  to  avoid  the  accident. 

5.  The  Court  could  not  say  that  the  motorman  was  negligent  in 
running  his  car  as  he  did  at  the  time  of  the  accident,  neither  could  it  say 
the  deceased  was  not  negUgent  when  he  made  the  step  backward  toward 
the  track;  but  it  was  a  question  for  the  jury  to  determine  whether  the 
motorman  was  negligent,  and,  if  he  was,  whether  the  defendant  was 
ideased  from  liabuil^  on  account  of  contributory  negligence  upon  the 
part  of  the  person  injured. 

6.  The  Court  below  chained  the  jury  as  follows:  "In  civil  cases  the 
determination  of  the  jury  should  be  in  tavor  of  that  party  for  whom  is  the 


Digitized  by  VjOOQIC 


198 SUPREME  COURT. 

OPINION. 

preponderance  or  greater  weight  of  the  evidence/'  without  explaining 
what  was  meant  by  the  "preponderance"  or  ''greater  weight  of  the  evi- 
dence;" hsld  that  the  instruction  given  was  a  correct  statement  of  the  law, 
couched  in  the  language  usually  employed  in  charging  the  jury  in  such 
cases, — the  record  not  showing  that  there  was  any  request  bv  the  defen- 
dant to  explain  the  meaning  of  the  words  referred  to;  held  also  that  this 
Court  cannot  assume  that  the  jury  did  not  understand  the  Court's  in- 
struction. 

(January   19,    1909.) 

Nicholson,  Ch.,  Lore,  C.  J.,  and  Grubb  and  Pbnnbwill, 
J.  J.,  sitting. 

Walter  H.  Hayes  and  Andrew  C.  Gray  for  plaintiflE  in  error. 

Edwin  R.  Cochran,  Jr.,  and  Sylvester  D,  Townsend,  Jr.^  for 
defendants  in  error. 

Supreme  Court,  January  Term,  1909. 

Writ  op  Error  (No.  June  Term,  1908)  to  the  Superior 
Court  for  New  Castle  Coimty. 

Pennewill,  J.,  delivering  the  opinion  of  the  Court: 

This  action  was  brought  in  the  Court  below  by  Philip  Lynch 
in  his  lifetime  to  recover  damages  for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  of  the  plaintiflE  in  error.  Sub- 
sequently Philip  Lynch  died,  and  letters  of  administraiton  were 
granted  on  his  estate  to  the  defendants  in  error,  who  were  made 
parties  plaintiflE  in  the  action. 

Plaintiflfs  below  in  the  trial  of  the  cause  relied  entirely  on  the 
allegations  of  negligence  contained  in  the  first  and  second  counts 
of  the  declaration. 

In  the  first  count  it  is  averred  that  on  the  thirtieth  day  of 
April,  1906,  in  the  City  of  Wilmington,  the  defendant  company 
negligently  and  carelessly  ran  and  operated  a  certain  car  pro- 
pelled by  electricity,  over  and  along  certain  railway  tracks^and 
through  a  portion  of  said  City,  at  a  speed  greater  than  it  was 
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authorized  to  do  by  law,  to  wit,  at  a  speed  of  upwards  of  seven 
miles  an  hour,  and  thereby  and  by  means  of  the  negligence  and 
carelessness  aforesaid,  the  said  electric  car  ran  into  and  over  the 
said  Philip  Lynch  while  he  was  lawfully  crossing  said  railway 
tracks  on  Maryland  Avenue  near  Chandler  Street  in  said  City. 

In  the  second  cotmt  it  is  alleged  that  the  said  Philip  Lynch 
was  lawfully  upon  or  crossing  the  tracks  of  the  defendant  comp- 
any at  a  public  crossing  on  Maryland  Avenue  at  or  near  Chandler 
Stnet,  and  that  the  said  defendant  then  and  there  negligently 
and  carelessly  failed  to  properly  warn  the  said  Philip  Lynch  of  the 
approach  and  movement  of  the  car  by  gong,  bell  or  otherwise, 
and  otherwise  so  negligently  and  carelessly  operated  the  said  car 
that  by  and  through  the  negligence  and  carelessness  aforesaid  the 
car  was  violently  driven  and  struck  the  said  Philip  Lynch. 

The  negligence  relied  upon  by  the  plaintiffs  below,  therefore, 
W3S  first,  excessive  and  tmlawful  speed;  and  second,  failure  to 
warn  the  deceased  of  the  approach  of  the  car. 

The  testimony  as  to  both  the  speed  of  the  car,  and  the  ring- 
ing of  the  bell,  at  and  just  before  the  time  of  the  accident,  is  con- 
flicting. There  is  evidence  on  the  part  of  the  plaintiflFs  showing 
that  the  car  was  being  run  at  a  speed  of  from  eight  to  ten  miles  an 
hour,  and  that  the  bell  did  not  ring;  while  witnesses  for  the  defen- 
dant testified  that  the  speed  of  the  car  did  not  exceed  five  or  six 
miles  an  hour,  and  that  the  bell  did  ring. 

The  plaintiff  in  error,  however,  claims  that  it  is  immaterial 
what  may  have  been  the  speed  of  the  car,  or  whether  any  notice 
of  its  approach  was  given  by  bell  or  otherwise,  because  there  was 
no  evidence  submitted  which  tended  to  show  that  either  the  speed 
of  the  car  or  the  failure  to  ring  the  bell  was  the  cause  of  the  acci- 
dent, or  contributed  in  anjrwise  thereto.  It  is  insisted  that  the 
Court  below  should  have  directed  the  jiuy  to  return  a  verdict  in 
favor  of  the  defendant. 

The  principal  question  raised  by  the  assignment  of  error,  and 
to  be  determined  by  this  Court,  is  whether  the  Court  below  erred 
in  refusing  to  so  direct  the  jury. 
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In  order  to  determine  this  question  it  will  be  necessary  to 
review  the  evidence  submitted  at  the  trial. 

There  were  but  two  witnesses  who  saw  the  accident,  and  one 
of  those  testifying  for  the  plaintiffs,  said  the  right-hand  comer  of 
the  car  struck  his  father,  and  that  the  first  he  saw  of  his  father  or 
the  car  was  at  the  instant  of  the  collision. 

The  other  witness  was  the  motorman  who  was  operating  the 
car.  His  testimony  was  substantially  as  follows:  As  I  ap- 
proached Chandler  Street  I  noticed,  probably  a  square  from 
Chandler  Street,  a  team  coming  down  on  the  other  track,  coming 
in  town ;  as  I  got  within  I  guess  one-third  of  a  square,  or  three  or 
four  car  lengths  or  something  like  that  from  this  wagon,  as  I 
always  do  I  rang  the  bell  to  keep  the  team  from  turning  in 
towards  the  front  of  the  car.  I  got  my  car  under  control,  tight- 
ened up  on  the  brakes  and  brought  it  down  to  a  reasonable  speed. 
As  I  got  a  couple  more  car-lengths  towards  Chandler  Street  I 
saw  a  man  walk  out  from  behind  the  wagon  and  begin  to  walk 
across  the  street,  and  I  commenced  to  slow  down  the  car.  I 
should  say  the  car  was  then  about  two  or  probably  three  car- 
lengths  from  him.  He  was  going  across  the  track  in  a  westerly 
direction,  and  when  he  was  eighteen  inches  or  two  feet  clear  of 
the  track  so  that  the  car  would  have  cleared  him  if  he  had 
stayed  there,  I  released  the  brake  a  little  and  started  to  con- 
tinue past  him.  When  I  got  within — ^well,  the  fender  was  a  few 
feet  from  him,  the  man  glanced  around.  He  looked  in  town  then, 
north  I  guess,  and  saw  a  team  about  the  back  end  of  the  car 
going  in  the  same  direction  that  I  was,  not  on  the  tracks  but  on 
the  outside  of  the  track,  and  on  the  west  side  of  Maryland  Avenue 
between  the  track  and  the  curb.  He  looked  towards  the  team 
and  stepped  back  within  about  six  or  eight  inches  of  the  rail,  and 
the  horse's  head  was  then  about  a  car-length  from  him.  When 
he  gave  the  step  back  the  front  of  the  car  was  distant  from  him  a 
little  more  than  the  distance  from  the  front  of  the  fender  to  the 
body  of  the  car.  I  then  did  everything  in  my  power,  I  put  on  the 
brakes  just  as  hard  as  I  possibly  could,  and  rang  the  beU  from  the 
time  I  first  saw  him  imtil  he  was  struck  by  the  car.    When  the 
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man  stepped  about  eighteen  inches  or  two  feet  clear  of  or  over  the 
track  I  thought  I  could  clear  him  and  went  on.  The  part  of  the 
car  that  struck  him  was  the  right-hand  rail  in  the  dash-board  of 
the  car.  The  reason  I  loosened  up  my  brakes  was  because  I 
thought  the  man  would  either  stay  where  he  was  or  keep  across 
the  street.  I  thought  that  a  man  who  was  looking  right  direct 
at  the  car  like  he  was  would  not  step  directly  back  in  front  of  the 
car.  I  judged  that  he  was  sensible  enough  to  be  on  the  street 
and  had  sense  enough  to  keep  on  across  the  street. 

The  important  and  vital  question  seems  to  be  this:  When 
the  motorman  plainly  saw  the  deceased  crossing  the  tracks  two  or 
three  car-lengths  in  front  of  him,  and  had  taken  the  precaution  to 
tighten  his  brakes,  slow  down  the  car  and  get  it  tmder  control, 
was  it  negligence  on  his  part  to  loosen  his  brakes  and  continue  at 
a  greater  speed,  when  the  deceased,  had  barely  cleared  the  tracks 
and  stopped. 

It  appears  from  the  testimony  of  the  motorman  that  the  side 
of  the  car  extended  over  the  track  about  six  or  eight  inches,  so  we 
may  assume  that  if  the  deceased  had  remained  where  he  stopped 
the  car  could  not  have  cleared  him  more  than  about  twelve 
inches.  Could  it  have  been  said,  therefore,  by  the  Court  below 
that  he  was  practically  in  a  position  of  safety  when  the  motorman 
increased  the  speed  of  the  car? 

It  is  true  the  testimony  discloses  that  there  was  a  clear  and 
unobstructed  view  of  the  approaching  car  from  the  place  where 
Lynch  stood,  that  he  was  familiar  with  the  crossing,  and  was 
looking  in  the  direction  of  the  car  as  it  came  towards  him.  And 
it  is  unquestioned  law  in  this  State  that  a  person  approaching  a 
railway  crossing  with  which  he  is  familiar  is  bound  to  avail  him- 
self of  his  knowledge  of  the  locality  and  act  accordingly.  If,  as 
he  attempts  to  cross  the  tracks,  his  line  of  vision  is  unobstructed, 
he  is  bound  to  look  for  approaching  cars  in  time  taavoid  collision ; 
and  if  he  does  not  look,  and  for  that  reason  does  not  see  an  ap- 
proaching car  tmtil  it  is  too  late  to  avoid  the  collision,  he  is  guilty 
of  negligence  and  cannot  recover. 
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It  is  also  a  well-settled  principle  of  law  that  if  a  person  moves 
from  a  position  of  safety  to  a  position  of  danger  near  or  upon  the 
tracks  upon  which  a  car  is  nmning,  so  suddenly  as  to  make  it 
impossible  for  the  motorman  to  stop  the  car  before  the  collision, 
the  company  cannot  be  held  liable  for  the  resultant  injxiry. 

But  there  is  another  principle  of  law  equally  well-settled  in 
this  State,  which  is,  that  if  the  motorman  sees,  or  by  the  exercise 
of  reasonable  care  could  have  seen  the  person  injured  in  a  position 
of  danger  upon  the  tracks,  it  is  his  duty  to  do  everything  that  a 
reasonably  careful  and  prudent  man  would  do  tmder  like  circum- 
stances to  avoid  the  accident.  If  he  fails  to  perform  this  duty 
and  injtuy  results  therefrom,  he  is  guilty  of  negligence.  In  other 
words,  even  though  a  person  be  negligently  upon  the  tracks,  a 
motorman  may  not  run  him  down,  but  must  do  all  that  he  reason- 
ably can  do  to  avoid  injuring  him. 

Applying  these  principles  to  the  present  case,  the  crucial 
question  to  be  determined,  in  the  light  of  the  testimony  adduced, 
is  whether  Lynch  was  in  a  position  of  safety  or  danger  at  the  time 
the  motorman  loosened  his  brakes  and  ran  his  car  towards  him 
at  a  rate  of  speed  which  some  of  the  witnesses  testified  was  as 
great  as  eight  or  ten  miles  an   hour. 

It  cannot  be  said  to  be  clearly  a  case  where  the  deceased, 
being  in  a  position  of  safety,  so  suddenly  placed  himself  in  the 
way  of  a  car  as  to  make  it  impossible  for  the  motorman  to  avoid 
the  accident.  The  motorman  admits  that  he  saw  him  upon  the 
tracks  and  held  his  car  at  a  very  low  rate  of  speed  until  he  thought 
that  the  danger  was  passed.  But  was  the  danger  passed,  and 
had  the  motorman  a  right  to  assume  that  he  could  safely  pass 
Lynch  while  standing  so  near  the  track,  watching  a  team  that  was 
approaching?  The  motorman  testified  that  Lynch  had  stopped 
and  was  looking  at  the  team,  which  was  moving  along  with  the 
car. 

We  do  not  say  that  the  motorman  was  negligent  in  rurming 
his  car  as  he  did  at  the  time  of  the  accident,  neither  do  "we  say 
the  deceased  was  not  negligent  when  he  made  the  step  backward 
toward  the  track;  but  we  are  clearly  of  the  opinion  that  it  was  a 
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question  for  the  jury  to  determine  tinder  all  the  facts,  conditions 
and  drcumstances  existing  at  the  time,  and  disclosed  by  the 
testimony,  whether  the  motorman  was  negligent,  and  if  he  was, 
whether  the  defendant  was  released  from  liability  on  account  of 
contributory  negligence  on  the  part  of  the  deceased. 

It  is  also  assigned  as  error  that  the  Cotut  instructed  the  jury 
as  follows:  "  In  civil  cases  the  determination  of  the  jury  should 
be  in  favor  of  that  party  for  whom  is  the  preponderance  or  greater 
weight  of  the  evidence,"  without  explaining  what  was  meant  by 
the  "preponderance"  or  "greater  wei^t  of  the  evidence." 

It  is  argued  by  the  plaintiff  in  error  that  such  an  instruc- 
tion, unexplained,  might  have  led  the  jtu*y  to  infer  that  the 
"preponderance"  or  "greater  weight  of  the  evidence"  might 
mean  the  number  of  witnesses. 

But  little  reliance  we  think  was  placed  upon  this  point  in 
the  argimient,  and  indeed  it  was  admitted  that  it  would  be  im- 
possible to  say  whether  the  jury  drew  such  an  inference. 

The  instruction  given  by  the  Court  was  a  correct  statement 
of  the  law,  couched  in  the  language  usually  employed  in  charging 
the  jury  in  such  cases, — ^the  record  not  showing  that  there  was 
any  request  by  the  defendant  company  to  explain  the  meaning  of 
the  words  referred  to.  And,  moreover,  it  is  manifest  that  this 
Court  cannot  assume  that  the  jury  did  not  understand  the 
Cotirt's  instruction. 

We  find  no  error  in  the  record  of  the  proceedings  below, 
and  the  judgment  of  the  Cotirt  is  therefore  affirmed. 
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State  vs.  William  F.  Hartnett. 

Criminal  Law — Indictment — Attempting  to  Obtain  Money  under 

False    Pretenses — False    Pretense — Levy    Court — County 

Treasurer — False  Bill;  Presentation  of— Knowledge 

of  Defendant — Intent — Agency — Evidence — 

What    State    must  Prove — Statute — 

Pleading, 

1.  In  order  to  find  the  defendant  guilty  under  an  indictment  for 
attempting  to  obtain  money  under  false  pretenses  from  the  County  Trea- 
surer, the  alleged  false  pretense  being  the  presentation  of  a  false  biU  to  the 
Levy  Court,  the  jury  must  be  satisfied,  (1)  that  the  defendant  knowingly 
made  a  false  pretense;  that  is,  that  he  presented,  or  authorized  to  be  pre- 
sented to  the  Levy  Court  a  false  bill,  he  knowing  at  the  time  that  such  bill 
was  false;  (2)  that  the  bill  was  presented  by  the  defendant,  or  by  his  direc- 
tion, with  intent  to  cheat  and  defraud  the  County  Treasurer. 

2.  If  the  bill  when  presented  to  the  Levy  Court  was  false,  known  to 
the  defendant  to  be  so,  and  was  intended  by  him  to  deceive  and  defraud 
the  County  Treasurer,  an  offer  by  the  defendant  to  change  or  correct  the 
bill  after  it  was  presented  would  be  immaterial. 

3.  The  intent  is  the  important  and  material  element  of  the  case. 
It  is  not  a  presumption  of  law  but  a  material  fact,  and  must  be  proved  by 
the  State  to  the  satisfaction  of  the  jury. 

4.  The  County  Treasurer  is  a  person  who  mav  be  cheated  and  de- 
frauded, under  the  provisions  of  Chapter  418,  Vol,  11,  Laws  of  Dglaware. 

5.  It  is  not  necessary,  in  order  to  sustain  the  indictment,  for  the  State 
to  show  that  all  the  items  or  any  particular  item  in  the  bill  presented  was 
false,  because  satisfactory  evidence  of  the  falsity  of  any  one  of  the  separate 
items  set  forth  in  the  indictment  would  be  sufddent. 

6.  It  is  not  sufficient  that  the  detendant'should  have  known  that  the 
bill  presented  to  the  Levy  Court  was  false,  because  the  deceitful  means 
necessary  to  sustain  a  conviction  involved  knowledge  of  the  falsity  of  the 
representation  by  the  defendant,  and  no  conviction  can  be  had  without 
proof  of  the  scienire.  Deceit  is  the  foundation  of  the  action,  which  cannot 
exist  without  knowledge  of  the  falsity  of  the  representation.  The  repre- 
sentation made  must  not  only  be  false  in  fact  but  false  to  the  knowledge 
of  the  defendant. 

7.  If  the  bill  presented  was  a  false  one,  and  the  person  or  persons 
who  prepared  and  presented  it  to  the  Levy  Court  were  authorized  by  the 
defendant  to  prepare  and  present  such  biu,  and  the  defendant  knew  that 
the  bill  was  false  at  the  tmie  it  was  presented,  that  would  constitute  a 
false  pretense  on  the  part  of  the  defendant;  and  if  the  defendant  intended 
by  means  of  such  biu  to  deceive  and  defraud  the  County  Treasurer,  he 
would  be  guilty. 

(February  26,   1909.) 
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Lore,  C.  J.,  and  Pbnnewill,  J.,  sitting. 

Andrew  C.  Gray,  Attorney-General,  W,  Watson  Harrington, 
Deputy  Attorney-General,  and  /.  Hall  Anderson,  Esq,,  for  the 
State. 

Thomas  C.  Frame,  Jr,,  Richard  R.  Kenney  and  Walter  H. 
Hayes  iottht  defendant. 

Court  of  General  Sessions,  Kent  County,  February  Term, 
1909. 

Indictment  for  Attempting  to  Obtain  Monet  by 
False  Pretenses     (No.  31,  February  Term,  1909). 

Pennbwill,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^The  defendant,  William  F.  Hart- 
nett,  is  charged  in  this  indictment  with  attempting,  on  the 
second  day  of  June,  1908,  by  false  pretenses  to  obtain  from 
John  T.  Buckson,  County  Treasurer  of  this  Cotmty,  the  sum  of 
$2,108.67,  for  the  board  of  prisoners,  alleged  by  the  defendant  in  a 
certain  bill  presented  to  the  Levy  Court,  to  be  due  to  him  as 
Sheriff,  for  the  months  of  March,  April  and  May  of  the  year  1908. 
It  is  averred  in  the  indictment  that  the  defendant,  '*  designing  and 
intending  to  cheat  and  defraud  a  certain  John  T.  Buckson,  the 
said  John  T.  Buckson  then  and  there  being  the  Cotmty  Treasurer 
of  the  County  of  Kent,  aforesaid,  of  certain  money,  goods,  chat- 
tels and  property,  unlawfully,  knowingly,  and  designedly,  did 
then  and  there  falsely  pretend  to  the  Levy  Court  Commissioners 
for  the  County  of  Kent,  aforesaid,  that  he,  the  said  William  F. 
Hartnett,  had,  in  his  official  capacity  as  Sheriff  of  the  said  Cotmty 
of  Kent,  and  as  the  keeper  of  the  said  County  jail  for  said  Cotmty, 
furnished  and  provided  board  and  lodging  for  vagrants  and 
prisoners  being  confined  and  kept  in  said  Cotmty  jail,  dtuing  the 
period  beginning  on  the  first  day  of  March,  1908  and  ending  on 
the  thirty-first  day  of  May,  1908,  to  the  value,  extent  and 
amount  of  the  sum  of  Twenty-one  Hundred  and  Eight  Dollars 
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and  Sixty-seven  cents,  (meaning  the  sum  of  Twenty-one  Hundred 
and  Eight  Dollars  and  Sixty-seven  cents  in  the  lawful  money  of 
the  United  States  of  America),  the  which  said  false  pretense  was 
embodied  in  a  certain  false  and  pretended  bill;  whereas,  in  truth 
and  in  fact,  the  said  William  P.  Hartnett,  in  his  capacity  as  SheriflE 
as  aforesaid,  or  in  any  other  capacity,  had  not  then  and  there 
provided  and  furnished  board  and  lodging  for  such  vagrants  and 
such  prisoners  to  the  extent,  value  and  amount  aforesaid,  and  as 
so  falsely  pretended  as  aforesaid,"  etc. 

The  defendant  denies  that  he  is  guilty  of  the  offense  charged, 
claiming  (1)  that  the  bill  for  the  board  of  prisoners  presented  to 
the  Levy  Court  was  not  a  false  and  fraudulent  bill;  (2)  that  if 
the  said  bill  was  false  he  the  defendant,  had  no  knowledge  of  its 
falsity;  and  (3)  that  said  bill  was  not  presented  by  him,  or  by  his 
direction,  with  intent  to  cheat  and  defraud  the  Treasurer  of  this 
county. 

We  have  been  requested  by  the  defendant  to  direct  you  to 
find  a  verdict  of  "not  gulity."  This  We  decline  to  do,  because  we 
think  the  case  should  be  submitted  to  the  jury  and  the  guilt  or 
innocence  of  the  defendant  determined  by  them  tmder  the  evi- 
dence presented  in  the  case,  and  the  law  as  the  Court  shall  state  it. 

The  important  and  crucial  questions  for  you  to  consider  and 
determine  are,  (1)  whether  the  defendant,  at  the  time  the  alleged 
false  bill  was  presented  to  the  Levy  Court,  knew  that  it  was  a 
false  one,  and  (2)  whether  it  was  presented  by  him,  or  by  his 
direction,  with  the  intent  to  deceive  and  defraud  the  Treasurer  of 
Kent  County. 

Such  is  the  charge  contained  in  the  indictment  in  this  case, 
and  you  are  not  to  inquire  whether  the  defendant  was  guilty  of 
some  other  misconduct,  or  some  other  offense,  for  which  he  is  not 
on  trial,  but  whether  he  is  guilty  of  the  specific  offense  charged 
in  this  case. 

A  false  pretense  has  been  defined  to  be  *'such  a  fraudulent 
representation  of  a  fact,  past  or  existing,  by  a  person  who  knew 
it  to  be  tmtrue,  as  is  adapted  to  induce  the  person  to  whom  it  is 
made  to  part  with  something  of  value." 

In  order  to  find  the  defendant  guilty  tmder  this  indictment, 
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you  must  be  satisfied  from  the  evidence  beyond  a  reasonable 
doubt,  (1)  that  the  defendant  knowingly  made  a  false  pretense; 
that  is,  that  he  presented,  or  authorized  to  be  presented  to  the 
Levy  Court  of  this  county  on  the  second  day  of  Jime  of  last  year, 
a  false  bill,  he  himself  actually  knowing  at  the  time  that  such  bill 
was  false.  (2)  You  must  be  also  satisfied  beyond  a  reasonable 
doubt  that  the  bill  was  presented  by  the  defendant,  or  by  his 
directions,  with  intent  to  cheat  and  defraud  John  T.  Buckson, 
Treasiurer  of  this  county. 

If  you  believe  that  the  bill  when  presented  to  the  Levy  Court 
was  false  and  fraudulent,  known  to  the  defendant  to  be  so,  and 
was  intended  by  the  defendant  to  deceive  and  defraud  the  aaid 
Treasurer,  an  oflfer  by  the  defendant  to  change  or  correct  the  bill 
after  it  was  presented,  would  be  immaterial. 

The  gist  of  the  charge  in  this  case  is  the  intent  to  deceive  the 
Treasurer  of  Kent  Cotmty,  by  means  of  the  alleged  false  bill  pre- 
sented to  the  Levy  Court  on  June  2, 1908.  The  intent,  therefore, 
is  the  important  and  material  element  of  the  case.  It  is  not  a 
presumption  of  law,  but  the  material  fact,  and  must  be  proved  by 
the  State  to  your  satisfaction. 

But  it  is  not  essential  that  such  intent  should  be  proved  by 
direct  testimony.  It  may  be  proved  by  circumstantial  testi- 
mony, and  the  jury  may  therefore  consider  any  statements  and 
acts  of  the  defendant,  and  any  other  facts  and  circumstances  dis- 
closed by  the  evidence,  which  in  their  judgment  show  the  exis- 
tence of  such  intent. 

We  have  been  requested  by  the  defendant  to  charge  you  that 
John  T.  Buckson,  Treasurer  of  Kent  Coimty,  is  not  such  a  person, 
who  may  be  cheated  and  defrauded,  tmder  the  provisions  of 
Chapter  418,  Volutne  11,  Laws  of  Delaware,  We  cannot  so  charge 
you  because  this  Court,  in  the  case  of  State  vs.  Lynn,  3  PennewiU 
316,  held  that  a  Cotmty  Treasurer  was  such  a  person. 

While  it  is  necessary  for  the  State  to  prove  that  the  defen- 
dant attempted  by  false  pretense  to  cheat  and  defraud  the  County 
Treasurer,  it  is  not  necessary  in  order  to  sustain  the  indictment, 
that  it  should  have  shown  that  all  the  items  or  any  particular  item 
in  the  bill  presented  was  false  and  fraudulent,  because  satisfactory 
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evidence  of  the  falsity  or  fraudulent  character  of  any  one  of  the 
separate  items  set  forth  in  the  indictment  would  be  sufficient. 

We  have  been  asked  to  instruct  you  with  respect  to  evidence 
of  good  character;  and  we  will  say  that  the  good  character  of  an 
accused  person,  when  proved,  is  to  be  taken  in  connection  with 
all  the  other  evidence  in  the  case,  and  is  to  be  given  just  such 
weight  tmder  all  the  facts  and  circumstances  of  the  case  as  in  the 
judgment  of  the  jury  it  is  entitled  to. 

We  cannot  charge  you  as  requested  by  the  State,  that  if  the 
defendant  knew  or  should  have  known  that  the  bill  presented 
to  the  Levy  Court  was  false  and  fraudulent,  and  was  prepared  for 
such  purpose  under  his  direction  by  his  servants  or  agents,  such 
circumstances  are  sufficient  to  support  a  guilty  knowledge  of  the 
defendant.  We  think  this  prayer  contains  an  erroneous  proposi- 
tion of  law.  . 

We  cannot  do  better  perhaps,  in  this  connection,  than  to 
quote  from  an  opinion  delivered  by  the  Court  in  the  case  of  Water- 
man vs.  State,  114  Ga,,  262. 

The  Court  in  that  case  said: 

"IneflEect  the  jury  were  instructed  that  if  the  accused 
made  the  representations  charged,  and  that  if  they  were  false,  and 
the  defects  in  the  horse  were  latent,  and  the  prosecutor  relying 
on  them,  paid  his  money  for  the  horse,  and  the  seller  should  have 
known  of  such  defects,  he  was  guilty.  The  accused  could  not, 
under  such  circumstances,  have  been  convicted  unless  at  the  time 
he  made  the  representations  he  knew  them  to  be  false.  Since  the 
deceitful  means,  necessary  to  sustain  a  conviction  in  a  case  of  this 
character,  involve  knowledge  of  the  falsity  of  the  representation, 
by  the  seller,  no  action  or  proceeding  can  be  maintained  without 
proof  of  the  scienter:  deceit  is  the  foundation  of  the  action,  which 
cannot  exist  without  knowledge  of  the  falsity  of  the  representa- 
tion upon  which  the  other  party  acted.  Mr.  Wharton  is  amply 
supported  by  authority  when,  in  his  Criminal  Law,  in  discussing 
this  subject,  he  says:  (Volume  2,  Section  1186)  'The  statement 
must  not  only  be  false  in  fact,  but  false  to  the  knowledge  of  its 
utterer." 

So  we  say  to  you  in  this  case  that  the  bill  presented  to  the 
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Levy  Court  must  not  only  have  been  false  in  fact,  but  false  to  the 
knowledge  of  the  defendant.  Otherwise  there  can  be  no  convic- 
tion. 

But  we  do  charge  you  that  in  determining  whether  the  defen- 
dant did  make  a  false  pretense,  that  is,  knew  the  bill  presented  to 
the  Levy  Court  was  false,  you  may  consider  any  declarations  or 
acts  of  the  defendant,  or  of  his  agents  or  representatives,  provided 
such  agents  or  representatives  were  authorized  by  the  defendant 
to  make  such  declarations  or  perform  such  acts.  That  is  to  say,  if 
you  believe  that  the  said  bill  was  a  false  one,  and  that  the  person 
or  persons  who  prepared  and  presented  it  to  the  Levy  Court  were 
authorized  by  the  defendant  to  prepare  and  present  such  a  false 
bill  to  the  Levy  Court,  and  the  defendant  knew  that  the  bill  was 
false  at  the  time  it  was  presented,  that  would  constitute  a  false 
pretense  on  the  part  of  the  defendant;  and  if  you  further  believe 
that  the  defendant  intended  by  means  of  such  false  bill  to  deceive 
and  defraud  the  Treasurer  of  Kent  County,  your  verdict  should 
be  guilty. 

But  if  you  are  not  satisfied  from  the  evidence  in  this  case 
beyond  a  reasonable  doubt,  that  the  defendant  actually  knew 
that  the  bill  presented  to  the  Levy  Court  of  this  county,  on  June 
2, 1908,  was  false,  and  also  that  it  was  his  intent  by  means  of  such 
bill  to  cheat,  deceive  and  defraud  the  County  Treasurer  of  Kent 
Cotmty,  your  verdict  should  be  not  guilty. 

It  is  necessary  for  the  State  to  prove  every  material  element 
of  the  charge  against  the  defendant  to  your  satisfaction  beyond  a 
reasonable  doubt,  because  every  defendant  in  a  criminal  case  is 
presumed  to  be  innocent  until  his  guilt  is  clearly  established. 
But  by  reasonable  doubt  is  not  meant,  of  cotu^,  a  vague,  fanciful 
or  mere  possible  doubt,  but  a  doubt  growing  out  of  the  evidence, 
and  such  as  reasonable,  impartial  and  conscientious  men  would 
entertain  after  a  careful  and  conscientious  consideration  of  all 
the  evidence  before  them. 

You  have  patiently  listened  to  the  evidence  in  this  case  as 
well  as  the  argument  of  counsel  and  the  charge  of  the  Court. 
Your  verdict  should  be  based  upon  the  evidence,  appljring  thereto 
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the  law  as  we  have  declared  it.  It  is  hardly  necessary  for  us 
to  remind  you  that  no  prejudice,  no  public  clamor,  or  public 
sentiment,  if  any  such  there  be,  should  be  permitted  to  enter  into 
your  deliberations. 

Neither  should  sympathy,  favor  or  partiality. 

Verdict,  guilty. 
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State  op  Delaware,  upon  the  relation  of  Herbert  H.  Ward, 
Attorney-General.  t;5.  Jacob  H.  Lewis  and  Thomas  A.  D. 

HUTSON. 

Case  Stated — Qiw   Warranto — Municipal  Corporation — Depart-- 

ment  of  Elections;  Members  of — Municipal  Elections; 

Right  to  Hold. 

1.  A  Writ  of  Quo  Warranto  was  issued  in  the  name  of  the  State  to 
detennine  by  what  right  or  authority  Jacob  H.  Lewis  and  Thomas  A.  D. 
Hutson,  who  claimed  to  be  members  of  the  Department  of  Elections  for 
the  City  of  Wilmington,  participated  in  the  transfer  and  registration  of 
voters  preparatory  to  holding  a  municipal  election  in  said  city.  Held, 
on  demurrer,  that  said  Jacob  H.  Lewis  and  Thomas  A.  D.  Hutson  are 
members  of  the  Department  of  Elections  for  the  City  of  Wilmington,  and 
as  such  of  right  hold  and  exercise  the  right  of  office  of  members  of  said 
department,  among  the  rights  and  duties  of  such  office  is  the  transfer  and 
registration  of  voters,  preparatory  to  holding  the  municipal  election  in  said 
city. 

2.  Demurrer  overruled. 

(April  15,  1903.) 

Lore,  C.  J.,  Spruance,  Grubb,  Pennewill  and  Boyce, 
Associate  Judges,  sitting  as  a  Court  in  Banc,  on  April  15,  1902, 
in  and  for  New  Castle  County. 

Robert  G,  Harman  and  /.  Harvey  Whiteman  for  the  State. 

William  S.  Hilles  and  Anthony  Higgins  for  respondents. 

Information  in  the  Nature  op  a  Writ  op  Quo  Warranto. 

The  following  agreement  was  entered  into  in  the  above  stated 
case  and  signed  by  counsel  for  the  respective  parties,  viz. : — 

"And  Now,  To- Wit,  this  fourteenth  day  of  April,  A.  D., 
nineteen  hundred  and  three,  it  is  agreed  by  and  between  the  above 
named  parties,  by  their  respective  attomejrs,  as  follows,  to- wit: 

"That  the  above  stated  action  shall  be  docketed  as  of  the 
February  Term,  A.  D.  1903,  of  the  Superior  Court  of  the  State  of 
Delaware,  in  and  for  New  Castle  Cotmty,  the  defendants  waiving 
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the  issue,  service  and  return  of  the  rule  to  show  cause  why  the 
writ  of  quo  warranto  prayed  for  by  the  Attorney-General  should 
not  be  issued,  and  agreeing  that  the  said  writ  shall  be  issued  and 
returned  forthwith  the  defendants  waiving  the  service  of  the  said 
writ  and  appearing  gratis. 

"It  is  further  agreed  that  if  judgment  shall  be  rendered  in  said 
cause  after  hearing  by  the  Court  in  Banc  no  writ  of  error  or  other 
proceeding  shall  be  taken  by  either  party  except  to  enforce  said 
judgment.** 

The  Court  thereupon  made  the  following  order: 
"And  Now  To- Wit,  this  fifteenth  day  of  April,  A.  D.  1903, 
it  is  considered  by  the  Court  that  the  questions  of  law  arising  in 
the  foregoing  case  ought  to  be  heard  by  the  Court  in  Banc;  it  is 
therefore,  on  the  joint  application  of  the  parties,  ordered  by  the 
Court,  and  they  do  hereby  direct  that  the  same  shall  be  heard  by 
the  Court  in  Banc. 

**  (s)     Charles  B.  Lore,  C,  J. 

"(s)     W.  C.  Spruance,  /. 

"(s)     Wm.H.Boyce,/.*' 

The  information  (omitting  the  caption)  was  as  follows: 

"Herbert  H.  Ward,  Attorney-General  of  the  State  of  Dela- 
ware, who  sues  for  the  said  State  of  Delaware  in  this  behalf  comes 
here  before  the  Judges  of  the  Superior  Court  of  the  State  of 
Delaware,  in  and  for  New  Castle  County,  on  this  fourteenth  day 
of  April,  A.  D.,  nineteen  hundred  and  three,  at  the  February 
Term  A.  D.  nineteen  hundred  and  three  of  said  Court,  and  gives 
the  Court  here  to  understand  and  be  informed  that  Jacob  H. 
Lewis  and  Thomas  A.  D.  Hutson,  both  of  the  City  of  Wilmington 
and  State  of  Delaware,  for  the  space  of  one  day  and  upwards  now 
last  past  have  usurped  and  intruded  into  the  office  of  members  of 
the  Department  of  Elections  for  the  City  of  Wilmington;  and  as 
such  members  of  said  Department  are  assuming,  together  with 
the  other  members  of  said  Department,  to  participate  in  the 
transfer  and  registration  of  voters  preparatory  to  holding  a  Muni- 
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dpal  Election  in  the  City  of  Wilmington,  and,  generally,  claim 
that  they  are  members  of  the  said  Department  of  Elections  for 
the  City  of  Wilmington,  with  such  rights  and  duties  that  said 
defendants  are  so  as  aforesaid  doing  the  things  aforesaid  and 
assuming  the  authority  and  powers  aforesaid  without  legal  right 
in  this  that  there  is  no  authority  in  law  for  said  doings  and 
assumptions. 

"Wherefore,  the  said  Attorney-General  prays  that  the  said 
defendants  be  required  to  answer  by  what  warrant  they  claim 
the  right  to  participate  in  said  transfer  and  registration  of  voters 
as  aforesaid,  and  that  they  be  adjudged  to  be  so  acting  and 
assuming  authority  without  warrant  of  law,  and  that  they  be 
ousted  and  altogether  excluded  from  said  office  and  from  per- 
forming the  said  duties  imposed  upon  the  Department  of  Elec- 
tions for  the  City  of  Wilmington. 

Herbert    H.   Ward, 

A  ttorney-GenercU. ' ' 

Counsel  for  defendants  filed  the  following  answer : 

"And  Now,  To- Wit,  this  fourteenth  day  of  April,  nineteen 
hundred  and  three,  come  Jacob  H.  Lewis  and  Thomas  A.  D. 
Hutson,  the  defendants  above  named,  by  Hugh  C.  Browne, 
Anthony  Higgins  and  William  S.  Hilles,  their  attomejrs,  and 
having  heard  the  Information  read  do  complain  that  under 
color  of  the  premises  in  the  said  Information  contained,  they  are 
greatly  vexed  and  disquieted,  and  this  by  no  means  justly, 
because  protesting  that  the  said  Information  and  the  matters 
therein  contained  are  by  no  means  sufficient  in  the  law,  and  that 
they  need  not  nor  are  obliged  by  law  to  answer  thereto,  yet  for 
plea  in  this  behalf  they  say  that  under  and  by  virtue  of  the  power 
ref)osed  in  him  by  Chapter  70,  Volume  22,  Lcavs  of  Delaware,  the 
Governor  of  the  State  of  Delaware  did  appoint  and  commission 
these  defendants,  who  were  then  and  are  now  residents  of  the  City 
of  Wilmington  to  be  members  of  the  enlarged  Department  of 
Elections  for  the  City  of  Wilmington,  and  that  these  defendants 
are  by  virtue  of  the  provisions  of  the   laws  of  the  State  of  Dela- 
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ware,  and  their  appointment  and  commission  as  aforesaid,  now 
and  for  the  space  of  two  years  last  past  have  been  members  of  the 
Department  of  Elections  for  the  City  of  Wilmington,  and  as  such 
of  right  hold,  use  and  exercise  the  oflSce  of  members  of  said  De- 
partment, among  the  rights  and  duties  of  which  office  is  the  trans- 
fer and  registration  of  voters  preparatory  to  holding  said  Mimi- 
cipal  Election,  without  this  that  these  defendants  held,  used  and 
exercised,  and  still  do  hold,  use  and  exercise  the  office  of  members 
of  the  said  Department  without  legal  right  as  in  the  said  Infor- 
mation mentioned,  all  which  matters  and  things  these  defendants 
are  ready  to  verify,  as  the  Court  shall  award. 

"Whbrepore,  they  pray  that  the  office  of  members  of  the 
Department  of  Elections  for  the  City  of  Wilmington  by  them 
above  claimed  may  be  adjudged  and  allowed  to  them,  and  that 
they  may  be  dismissed  and  discharged  by  the  Court  hereof  and 
from  the  premises  above  charged  against  them. 

William  S.  Hillbs, 
Anthony  Higgins, 

For  Defendants.  * ' 

Counsel  for  relator  filed  a  general  demurrer  to  the  above 
answer. 

Defendants  filed  a  joinder  to  said  demurrer. 

Facts: — ^Two  so-called  Departments  of  Election  have  been 
making  transfers  of  registered  voters  who  voted  at  the  last 
General  Election,  and  who,  since  that  time,  have  changed  their 
places  of  residence.  Said  Departments  of  Election  have  done 
this  for  the  purpose  of  holding  primary  elections  in  the  Month  of 
May,  A.  D.  1903,  at  which  elections  will  be  nominated  by  differ- 
ent political  parties,  candidates  for  various  municipal  offices,  to 
be  voted  for  at  the  municipal  election  held  in  Wilmington,  Jime 
the  Sixth,  A.  D,  1903.  Said  departments  have  also  been  making 
and  are  still  making  preparations  for  the  holding  of  a  municipal 
election  in  Wilmington,  June  the  sixth,  A.  D.  1903.  The  action 
in  this  case  is  one  of  Qmo  Warranto  against  Jacob  H.  Lewis,  and 
Thomas  A,  D.  Hutson  to  test  their  right  as  members  of  any 
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Department  of  Elections  to  hold  a  municipal  election  in  the 
City  of  Wilmington,  at  the  time  above  mentioned.'* 

Counsel  for  the  State  contended  that  Jacob  H.  Lewis  and 
Thomas  A.  D.  Hutson  had  no  right  to  hold  a  municipal  election 
in  Wilmington,  Jtme  sixth,  A.  D.  1903,  for  the  following  reasons: 

"  First.  The  statute  under  and  by  which  the  said  Lewis  and 
the  said  Hutson  were  appointed  as  members  of  the  Department  of 
Elections,  for  the  City  of  Wilmington,  was  passed  by  a  majority 
vote,  only,  and  as  it  was  an  indirect  way  of  amending  the  charter 
of  the  City,  by  adding  new  oflScials  to  the  City  at  the  time  when 
municipal  elections  were  to  be  held  in  said  City,  it  should  have 
been  passed  by  two-thirds  vote,  to  have  made  it   operative. 

''Second.  The  above  mentioned  Act  does  not  refer  at  all  to 
municipal  elections,  but  is  made  in  express  language  to  apply  to 
"All  general  or  special  elections  to  be  hereafter  held  in  said  City. 
Vol.  22,  ch.    70,  p.  117,  sec.  I.*' 

**  Third.  The  Department  of  Elections  which  was  simply  en- 
larged from  three  to  five  members,  was  and  is,  a  State  Depart- 
ment of  Elections,  and,  as  such,  has  no  authority  whatever  to 
hold  Municipal  Elections  in  the  City  of  Wilmington,  but  only 
State,    County  and  Special  Elections  in  said  City." 

**  Fourth.  There  is  no  law  or  laws  under  and  by  which,  a  Mu- 
nicipal Election  can  now  be  held  in  the  City  of  Wilmington,  and 
therefore,  no  Department  of  Elections,  however  in  other  respects 
legally  constituted  and  qualified,  can  hold  a  Municipal  Election  in 
Wilmington  on  June  the  sixth,  A.  D.  1903." 

After  hearing  argument  the  Court  rendered  the  following 
judgment: 

"And  Now  To- Wit,  this  fifteenth  day  of  April,  A.  D.  1903, 
the  questions  of  law  arising  in  this  case,  directed  by  the  Superior 
Court,  in  and  for  New  Castle  County,  to  be  heard  by  the  Cotirt  in 
Banc,  having  been  fully  argued  by  counsel  of  the  respective 
parties  and  duly  considered  by  the  Court,  we  are  of  the  opinion 
that  the  defendants,  Jacob  H.  Lewis  and  Thomas  A.  D.  Hutson, 
are,  by  virtue  of  the  provisions  of  the  laws  of  the  State  of  Dela- 
ware, and  their  appointment  and  commission  by  the  Governor. 
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members  of  the  Department  of  Elections  for  the  City  of  Wil- 
mington, and,  as  such,  of  right  hold,  use,  and  exercise  the  office 
of  members  of  the  said  Department,  among  the  rights  and 
duties  of  which  office  is  the  transfer  and  registration  of  voters, 
preparatory  to  holding  the  mtmidpal  election  in  said  City;  and 
that  therefore  the  demurrer  of  the  plaintiff  should  be  overruled 
It  is  ordered  that  this  opinion  be  certified  to  the  said  Superior 
Court." 

(This  was  signed  by  the  five  Judges  sitting.) 
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SYLLABUS. 

William  E.  Du  Hadaway  vs.  The  Commissioners  op  The 
Town  op  Townsend. 

Injuries  to  Plaintiff's  Property — Cutting  Shade  Trees — Authority 

of  Town  Commissioners — Liability  of  Town — 

Damages. 

1.  If  the  Commissioners  of  a  town,  acting  as  such,  either  in  a  bod^ 
or  a  majority  of  them  so  acting,  employ  a  person  to  cut  down  a  tree,  it 
would  be  sufficient  authority  for  the  act.  If  a  majority,  or  even  less  than 
a  majority  so  contracted  and  the  remaining  commissioners,  or  all  of  them, 
approved,  assented  to  or  acqviiesced  in  the  act,  then  it  would  be  done  with 
authority. 

2.  If  a  person  makes  application  for  permission  to  cut  down  a  tree 
for  his  own  benfit  and  the  commissioners  propeiiy  give  him  authority  to  do 
so,  that  would  authorize  him  to  cut  it  down  in  the  proper  way,  and  not  im- 
properly. The  town  commissioners,  even  if  authority  is  given,  would  not 
be  liable  for  the  improper  exercise  of  such  authority. 

3.  If  the  person  who  cuts  down  the  tree  has  authority  for  the  act, 
the  town  would  be  liable  for  such  damages  as  were  actually  sustained ;  but 
to  entitle  the  plaintiff  to  recover  at  all,  the  jur^  must  be  satisfied,  that  the 
person  who  cut  the  trees  had  the  authority  of  the  commissioners  so  to  do, 
and  that  it  was  in  the  interests  of  the  town.  The  damages  could  only  be 
actual  damages,  and  in  no  event  can  recovery  he  had  unless  the  injury 
was  the  result  of  negligence  on  the  part  of  the  person  authorized  by  the 
commissioners  of  the  county. 

(November  12,   1904.) 

Lore,  C.  J.,  and  Spruancb  and  Grubb,  J.  J.,  sitting. 

Edwin  R.  Cochran,  Jr.,  for  plaint iflE. 

Martin  B.  Burris  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1904. 

Action  on  the  Case  (No.  86,  February  Term,  1902),  to 
recover  damages  for  injuries  to  plaintiflE*s  property ,  by  the  cutting 
of  certain  shade  trees. 

It  was  admitted  at  the  trial  that  the  title  to  the  property 
was  in  the  plaintiff  and  that  said  plaintiff  was  the  owner  of  the 
trees  alleged  to  have  been  damaged. 
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Lore,  C.  J.,  charging  the  jtuy: 

Gentlemen  of  the  jury: — ^The  case  you  are  empanelled  to  try 
is  an  action  brought  by  William  E.  Du  Hadaway  against  the  Com- 
missioners of  the  town  of  Townsend,  in  this  State.  The  plaintiff 
claims  that  on  the  eleventh  day  of  September,  1901,  certain  parties 
authorized  by  the  Commissioners  of  the  town  of  Townsend,  cut 
down  trees  near  his  dwelling  house,  one  of  which  fell  upon  other 
trees  belonging  to  him  in  his  yard  and  did  damage  to  two  of  his 
trees.  He  claims  damages  to  the  extent  of  $250.00  for  each 
tree,  making  $500.00;  also  damage  to  his  front  fence,  to  the 
extent  of  $10.00;  and  to  his  curb,  to  the  amount  of  $5.00;  and  to 
a  certain  rustic  seat,  for  which  he  claims  $18;  making  his  total 
claim  $533.00. 

This  case  turns  largely  upon  whether  or  not  the  persons 
cutting  down  the  trees  were  authorized  to  do  so,  by  the  Com- 
missioners of  Townsend,  in  such  a  way  as  to  bind  the  corporation. 
We  will  say  to  you,  gentlemen,  upon  the  point  of  authority,  that 
if  the  town  Conmiissioners  of  Townsend,  acting  as  such,  either 
in  a  body  or  a  majoi::ity  of  them  so  acting,  employed  this  man  to 
cut  down  the  tree.  It  would  be  sufficient  authority  for  so  doing. 
We  will  say  further,  that  if  a  majority,  or  even  less  than  a 
majority,  so  contracted,  and  the  remaining  commissioners,  or  all 
of  them,  approved  or  assented  to,  or  acquiesced  in  that  act, 
then  it  would  be  done  with  authority.  We  will  say  to  you  fur- 
ther that  if  Mr.  Daniels  made  the  application  to  cut  down  the 
tree  for  his  own  benefit,  and  the  Commissioners  properly  gave 
him  authority  to  do  so  for  his  own  benefit,  that  would  authorize 
him  to  cut  it  down  in  a  proper  way,  and  not  improperly;  and  the 
town  Commissioners,  even  if  authority  was  given,  would  not  be 
liable  for  an  improper  exercise  of  that  authority,  for  Daniels'  own 
benefit  and  not  for  the  benefit  of  the  town. 

You  must  be  satisfied  by  a  preponderance  of  the  evidence 
that  Mr.  Daniels  had  the  authority,  properly  given  him  by  the 
Commissioners  of  Townsend,  to  do  that  act,  in  order  to  make 
the  town  of  Townsend  liable  for  such  act.     If  he  had  the  author- 
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ity  so  to  do,  the  town  wotild  be  liable  for  such  damages  as  were 
actually  sustained. 

As  to  the  question  of  damages,  if,  after  an  examination  of 
the  evidence  in  this  case,  you  determine  that  he  is  entitled  to 
damages,  he  would  be  entitled  to  actual  damages.  But  to  en- 
title him  to  recover  at  all,  you  must  be  satisfied  that  the  man 
who  cut  the  tree  had  the  authority  of  the  town  Commissioners 
so  to  do,  and  that  it  was  in  the  interests  of  the  town.  If  it  was 
not,  the  town  could  not  be  bound  or  mulcted  in  damages  for  any 
injury  that  may  have  been  sustained  by  such  act.  The  damage 
could  only  be,  as  I  have  said  before,  actual  damages. 

It  is  proper  to  say  to  you  that  in  no  event  can  recovery 
be  had  by  the  plaintiff,  imless  the  injury  was  the  result  of  negli- 
gence on  the  part  of  the  person  who,  you  must  be  satisfied,  was 
authorized  by  the  Commissioners  of  Townsend. 

You  have  all  the  evidence  in  this  case  before  you,  and  it  is 
for  you  to  say  upon  the  evidence,  whether  any  injury  was  done 
for  which  the  defendant  is  liable,  and  if  so,  to  what  amount. 

Verdict,   for   plaintiflE   for   $105.00. 
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SYLLABUS. 

Jambs  Knowles  vs,  Woolpord  L.  Wallbr,  Administrator  of 
Ebenbzer  Waller,  deceased. 

Scire  Facias  On  Judgment — Presumption  of  Payment  from  Lapse 

of      Time — Presumption      Rebuttable — Evidence — 

Transactions  with  Deceased — Insolvency  of 

Defendant — Nonsuit — 

Statute. 

1.  There  is  no  Statute  of  Limitations  in  this  State  as  to  judgments ; 
but  there  is  a  well  settled  rule  of  law  as  to  presumption  of  payment  arising 
after  the  lapse  of  twenty  years.  This  is  not  an  irrebuttable  presumption, 
but  it  stands  until  it  is  rebutted  by  lawful  and  proper  evidence.  The  amis 
of  rebutting  it  rests  upon  the  plaintifE  who  claims  that  the  judgment  is  still 
valid. 

2.  There  is  a  statute  which  provides,  "That  in  actions  or  proceedings 
by  or  against  executors,  administrators  or  guardians  in  which  judgment 
or  decree  may  be  rendered  for  or  against  them,  neither  party  shall  be  al- 
lowed to  testify  against  the  other  as  to  any  transaction  with  or  statement 
by  the  testator  intestate  or  ward  unless  called  to  testify  thereto  by  the 
opposite  party,"  but  there  is  nothing  in  this  statute  which  prevents  the 
plaintiff  from  testifying  as  to  transactions  between  him  and  the  defendant 
administrator. 

3 .  Pa3rment  or  non-payment  of  a  judgment  by  the  deceased  is  clearly 
a  transaction  within  the  meaning  of  the  statute, 

4.  Held,  that  the  evidence  in  the  case  was  not  suflBcient  to  prove,  or 
to  warrant  a  jury  in  finding,  that  the  estate  of  the  deceased  was  insolv- 
ent during  the  long  period  which  elapsed  after  the  judgment  was  enter- 
ed, or  during  the  period  of  twenty  years  next  before  the  action  was 
brought. 

5.  Held  further,  that  the  presumption  of  pavment  from  lapse  of 
time  was  not  rebutted,  and  that  a  nonsuit  should  be  entered. 

Judges  Spruance  and  Boyce  sitting. 

Andrew  J.  Lynch  for  plaintiff. 

Woodburn  Martin  for  defendant. 

Superior  Court,  Sussex  County,  April  Term,  1905. 
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ARGUMENT^— OPINION. 

Scire  Facias  on  Judgment. 

At  the  trial  it  was  proved  that  the  plaintiff,  on  September 
seventh,  1872,  obtained  a  judgment  by  confession  against 
Ebenezer  Waller  for  one  hundred  and  fifty  dollars,  and  the  plain- 
tiff testified  that  only  seventy-four  dollars  and  fifty-cents  had 
been  paid  on  account  of  the  same.  This  suit  was  brought  to 
recover  the  balance  claimed  to  be  due. 

When  the  plaintiff  rested,  Martin,  for  the  defendant,  moved 
for  a  nonsuit  on  the  grounds  that  the  judgment  was  thirty-three 
years  old,  and  was  presimied  to  have  been  paid;  that  there  had 
been  sufficient  assets  in  the  defendant's  possession  during  the 
period  mentioned  to  have  paid  the  debt;  that  the  plaintiff  knew 
nothing  about  the  judgment  until  three  years  ago,  said  judg- 
ment having  been  discovered  on  the  record  in  searching  a  title ; 
that  the  plaintiff  was  not  a  competent  witness  to  testify  that  the 
balance  had  not  been  paid,  because  he  would  be  testifying  to  a 
transaction  with  the  deceased,  which  was  contrary  to  the  statute; 
that  there  was  therefore  no  evidence  to  rebut  the  presumption  of 
payment. 

Spruance,  J.: — ^We  have  no  statute  of  limitations  as  to 
judgments;  but  there  is  a  well  settled  rule  of  law  as  to  presumption 
of  payment  arising  after  the  lapse  of  twenty  years.  That  is  not 
an  irrebuttable  presumption,  but  it  stands  until  it  is  rebutted  by 
lawful  and  proper  evidence.  The  onus  of  rebutting  it  rests  upon 
the  plaintiff  who  claims  that  the  judgment  is  still  valid  and 
should  be    collected. 

The  question  is  whether  the  plaintiff  has  rebutted  the  pre- 
sumption of  payment  by  the  evidence  which  he  has  offered. 

The  plaintiff  was  the  only  witness  examined  on  his  behalf. 
He  testified  that  the  judgment  had  not  been  paid  except  as  to 
the  seventy-four  dollars  now  allowed  as  a  credit. 

We  have  a  statute  which  provides,  "that  in  actions  or  pro- 
ceedings by  or  against,  executors,  administrators  or  guardians  in 
which  judgment  or  decree  may  be  rendered  for  or  against  them, 
neither  party  shall  be  allowed  to  testify  against  the  other  as  to 
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any  transaction  with  or  statement  by  the  testator,  intestate  or 
ward  unless  called  to  testify  thereto  by  the  opposite  party." 

Vol  16  Laws  of  Del.  Chap.  537. 

There  is  nothing  in  this  statute  which  prevents  the  plain- 
tiff from  testif3ring  as  to  transactions  between  him  and  the  de- 
fendant administrator.  It  was  therefore  competent  for  him  to 
testify  that  the  said  administrator  never  paid  to  him  this  judg- 
ment, but  the  plaintiff  was  prohibited  by  this  statute  from  testi- 
fying as  to  any  transaction  between  him  and  the  deceased 
Ebenezer  Waller. 

Payment  or  non-payment  of  said  judgment  by  the  said 
deceased  is  clearly  a  transaction  within  the  meaning  of  the 
statute. 

Our  conclusion  therefore  is  that  the  above  mentioned  testi- 
mony of  the  plaintiff,  so  far  as  it  relates  to  the  question  of  the 
payment  or  non-payment  of  said  judgment  by  the  said  deceased 
must  be  rejected. 

The  plaintiff  alleges  the  insolvency  of  the  estate  of  the  de- 
ceased as  the  reason  for  his  long  delay  in  taking  proceedings  to 
enforce  the  payment  of  this  judgment. 

He  testified  that  after  he  entered  the  judgment  he  was 
told  "that  it  was  not  worth  while  to  have  it  entered — ^that 
Waller  had  nothing.*'  When  he  was  told  this,  whether  ten, 
twenty,  thirty  or  thirty-three  years  ago,  is  not  disclosed  by  the 
evidence. 

The  evidence  is  not  sufficient  to  prove,  or  to  warrant  a  jury 
in  finding,  that  the  estate  of  the  deceased  was  insolvent  during 
the  long  period  which  elapsed  after  the  judgment  was  entered, 
or  during  the  period  of  twenty  years  next  before  this  action  was 
brought. 

On  the  other  hand  we  have  before  us  evidence  that  it  ap- 
pears by  the  returns  to  an  execution  against  the  estate  of  the  said 
deceased  that  there  was  considerable  personal  and  real  property 
belonging  to  his  estate,  but  how  it  was  applied  we  do  not  know. 

In  our  opinion  the  presumption  of  pajrment  from  lapse  of 
time  has  not  been  rebutted,  and  we  therefore  direct  that  a  non- 
suit be  entered. 
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SYLLABUS. 

Howard  Farrow,  an  infant,  by  his  next  friend  Horace  M. 
Farrow,  t;^.  Joseph  P.  Hofpecker. 

Personal  Injuries — Town   Ordinance — Discharge   of  Firearm — 
Negligence  per  se — Exemplary  Damages — Measure 
of   Damages, 

1.  It  is  well  settled  in  this  State  that  the  violation  of  a  lawful  ordi- 
nance of  a  city  or  town  is  in  itself  such  negligence  as  would  render  the 
wrong-doer  liable  for  any  injuries  resulting  therefrom. 

2.  The  discharge  of  a  firearm  within  the  limits  of  a  town  in  violation 
of  an  ordinance  is  unlawful,  and  if  the  plaintiff  was  thereby  injured  it 
constitutes  such  negUgence  as  entitles  him  to  damages. 

3.  Exemplary  damages  may  be  allowed  for  torts  committed  with 
fraud,  actual  malice  or  deliberate  violence  or  oppression. 

4.  The  general  rule  governing  the  measure  of  damages  in  this  State 
is  that  such  an  amount  should  be  allowed  as  will  be  a  reasonable  and  ade- 

2uate  compensation  for  the  injuries  sustained.  By  this  rule  the  jury 
iiould  be  governed  in  reaching  their  verdict,  unless  from  the  evidence  they 
are  satisfied  that  the  injuries  were  inflicted  wantonly,  recklessly,  or  in 
evident  disregard  of  the  nghts  of  others.  If  they  are  so  satisfied,  tnev  may 
add  to  the  amount  such  further  and  additional  sum  by  way  of  punisnment 
as  in  their  judgment  seems  just  under  all  the  circumstances  of  the  case. 

{February  23,    1906.) 
Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 

William  S.  Hilles  for  plaintiff. 

Arley  B,  Magee  for  defendant. 

Superior  Court,  New  Castle  County,  February  Term,  1906. 

Action  on  the  Case  (No.  87,  May  Term,  1905),  to  recover 
damages  for  personal  injuries  alleged  to  have  been  received  by 
the  plaintiff  through  the  negligence  of  the  defendant. 

Lore,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — Howard  Farrow  the  plaintiflE  claims 
that  on  the  22nd  day  of  February,  1905,  while  in  the  exercise  of 
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due  care  he  was  walking  on  North  Street  in  the  town  of  Dover, 
in  this  State,  John  T.  HoflEecker,  the  defendant,  negligently  fired 
a  gun  from  the  window  of  his  dwelling  house,  and  wounded  the 
plaintiff  in  the  head;  thereby  inflicting  injuries,  for  which  the 
plaintiff  seeks  to  recover  damages  in  this  action. 

The  defendant  claims,  that  he  shot  at  some  dogs,  which  were 
fighting  in  the  street  in  front  of  his  dwelling  house,  to  the  annoy- 
ance of  himself  and  family,  and  in  so  doing  inadvertently  wound- 
ed the  plaintiff  who  happened  to  be  then  passing.  That  before 
shooting  he  had  looked  up  and  down  the  street  to  see  if  any  per- 
sons were  near  and  saw  no  one. 

At  the  time  of  the  shooting,  Dover  was,  and  still  is,  an  in- 
corporated town  of  this  State,  and  tmder  its  charter  had  adopted 
ordinances  for  the  government  of  the  town,  which  were  then  in 
force. 

One  of  the  said  ordinances  contained  the  following  provision: 

"Sec.  13.  It  shall  be  unlawful,  for  any  person  to  discharge 
any  gun,  pistol  or  other  fire-arm,  or  to  let  oflE  or  set  fire  to  any 
fire  cracker,  rockets  or  other  explosive  matter,  or  make  or  throw 
any  fire  ball  within  the  limits  of  said  town." 

The  ordinance  imposed  a  penalty  for  its  violation. 

It  is  well  settled  in  this  State,  that  the  violation  of  a  lawful 
ordinance  of  a  city  or  town,  is  in  itself,  such  negligence,  as  would 
render  the  wrong-doer  liable  for  any  injuries  resulting  therefrom. 

The  defendant  admits  that  he  discharged  the  gun  at  the 
time  and  place  claimed  by  the  plaintiff.  It  is  not  disputed,  that 
that  place  was  within  the  limits  of  the  town  of  Dover  and  within 
the  terms  of  the  ordinance  above  stated.  This  being  so,  such 
firing  was  unlawful  and  constituted  such  negligence  as  entitled 
the  plaintiff  to  a  verdict.  The  negligence  of  the  defendant  being 
thus  ascertained,  it  is  for  you  to  determine  the  amount  of  damages 
the  plaintiff  should  recover. 

In  any  event  you  should  return  a  verdict  for  the  plaintiff  for 
such  amount,  as  will  reasonably  compensate  him  for  his  injuries, 
including  therein  his  pain  and  suffering  in  the  past,  and  such  as 
may  come  to  him  in  the  future  resulting  from  such  injuries. 
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The  plaintiff,  however,  claims  in  addition  thereto  exemplary 
damages;  that  is,  damages  by  way  of  ptmishment  for  the  wrong 
doing  of  the  defendant,  and  for  the  prevention  of  similar  wrongs 
in  the  future. 

Exemplary  damages  may  be  allowed  for  torts  committed 
with  fraud,  actual  malice  or  deliberate  violence  or  oppression. 

In  nearly  all  the  states  in  such  cases,  the  jiuy  are  not  con- 
fined to  a  strict  compensation  for  the  plaintiff's  loss,  but  may  in 
assessing  damages  allow  an  additional  sum  by  way  of  punish- 
ment for  the  wrong  doing.  This  allowance  has  been  termed  in 
the  cases  "smart  money''  or  "exemplary,"  "vindictive"  or 
"punitive"  damages. 

Some  Courts  have  declined  to  recognize  the  doctrine. 

4  Pick.  143;  21  Id.  378;  114  Mass.,  518;  7  Col.  541;  11  Neb. 
261;  64  Mich.  133;  56  N.  H.  456. 

In  this  State,  however,  the  doctrine  is  recognized,  and  in 
proper  cases  exemplary  damages  may  be  recovered. 

The  general  rule  governing  the  measure  of  damages  is  that 
such  an  amount  shall  be  fixed,  as  will  be  a  reasonable  and  ade- 
quate compensation  for  the  injuries  sustained.  By  this  rule  you 
should  be  governed  in  reaching  your  verdict  in  this  case,  unless 
from  the  evidence  you  are  satisfied  that  the  injuries  were  inflicted 
wantonly,  recklessly  or  in  evident  disregard  of  the  rights  of 
others.  If  you  shotdd  be  so  satisfied,  however,  you  may  add  to 
the  amount  what  you  may  deem  reasonable  compensation  for  the 
injuries,  such  further  and  additional  sum  by  way  of  punishment, 
as  in  your  judgment  may  be  just  under  all  the  circumstances  of 
the  case. 

Verdict  for  plaintiff  for  $500.00. 
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John  Skonibczny,  administrator  of  Czbslawa  Nokowski,  vs. 
Henry  L.  Churchman. 

Action  for  Death  of  a  Child — Negligence — Driver  of  a  Wagon — 
Public  Highway — Damages. 

In  an  action  to  recover  damages  for  the  death  of  a  child,  the  plain- 
tiff in  order  to  recover  must  satisfy  the  jury  that  the  death  resulted  from 
the  failure  of  the  driver  of  the  wagon  wnich  caused  the  accident,  to  exer- 
cise such  care  as  an  ordinarily  careful  and  prudent  man  would  exercise 
under  the  same  circumstances,  and  that  death  resulted  from  the  want  of 
such  care  on  his  part:  In  other  words,  if  the  driver  was  exercising  such 
care  and  precaution  as  an  ordinarily  prudent  man  would  exercise  in  pass- 
ing along  the  street,  under  the  conditions  and  surroundings  at  the  time 
as  disclosed  by  the  evidence,  the  plaintifE  could  not  recover. 

(June  27,   1905.) 

LoRB,  C.  J.,  and  Grubb  and  Pbnnbwill,  J.  J.,  sitting. 

Hugh  M.  Morris  for  plaintiff. 

Horace  G.  Knowles  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1905. 

Action  to  Rbcovbr  Damagbs  for  the  death  of  a  child  fifteen 
months  old. 

The  evidence  adduced  at  the  trial  on  the  part  of  the  plain- 
tiff concerning  the  accident  was  in  substance  as  follows:  That 
between  one  and  two  o'clock  on  the  afternoon  of  June  23,  1904, 
the  defendant's  farm  wagon  drawn  by  two  horses  and  in  charge 
of  his  driver  was  proceeding  along  Maryland  Avenue  (on  the  right 
hand  side)  in  the  City  of  Wilmington,  the  horses  being  in  a  walk, 
and  going  in  a  westerly  direction  towards  the  town  of  Newport; 
that  as  the  team  approached  the  home  of  the  plaintiff's  intestate, 
several  children  started  to  nm  from  the  east  to  the  west  side  of 
Maryland  Avenue  from  a  house  nearby,  and  the  child  Nokwoski, 
then  about  fifteen  months  old  also  started  to  cross  Maryland 
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Avenue  with  the  other  children  in  front  of  the  on-coming  team. 
That  the  latter  was  not  able  to  keep  up  with  the  other  children, 
and  when  the  horses  were  very  near  to  her,  a  by-stander  shouted 
to  the  driver  to  stop  his  team,  but  he  did  not  heed  the  warning; 
that  he  was  sitting  on  a  high  seat  in  the  front  of  the  wagon, 
having  an  xmobstructed  view  of  the  surrotmding  street,  but  with 
his  head  hanging  down  and  looking  in  front  of  him;  that  the 
team  kept  on  moving  and  the  child  was  struck  by  the  horse  on 
the  left  hand  side,  and  knocked  down,  the  rear  left  hand  wheel 
running  over  its  neck,  severing  the  cerebral  vertebrae  and  result* 
mg  in  inunediate  death. 

The  defendant  in  reply  produced  evi4ence  in  effect  that  the 
driver  did  not  see  the  child  and  did  not  know  he  had  nm  over  a 
child  tmtil  his  attention  was  called  to  it. 

The  defendant  also  denied  the  statement  of  the  by-stander 
that  he  had  shouted  to  the  driver  before  the  accident  happened 
and  stating  that  the  accident  had  happened  at  the  time  the 
driver's  attention  was  attracted  by  the  sho<uting.  The  defen- 
dant also  produced  witnesses  to  prove  that  the  defendant's 
servant  in  charge  of  the  team  at  the  time  was  a  careful,  compe- 
tent and  experienced  driver. 

Lore,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^This  is  an  action  brought  by  John 
Skonieczny  to  recover  damages  for  the  death  of  Czeslawa  Nokow- 
ski,  a  fifteen  months'  old  child,  which  it  is  alleged  resulted  from 
the  negligence  of  the  defendant.  The  child  was  killed  on  the 
twenty-third  day  of  Jime,  1904,  on  Maryland  Avenue,  a  public 
highway  of  this  City. 

Porttmately,  there  are  no  contested  questions  of  law  in  this 
case.  It  is  mainly  a  question  of  fact,  and  the  facts  are  within  a 
very  narrow  limit.  It  is  conceded  that  the  death  of  the  child  re- 
sulted from  being  run  over  by  the  wagon  of  the  defendant  on  the 
day  and  time  alleged,  that  the  wagon  was  the  property  of  the 
defendant,  Henry  L.  Churchman,  and  that  it  was  at  that  time  in 
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charge  of  one  of  his  servants  and  that  it  was  being  driven  by  the 
servant,  as  his  servant,  in  the  ordinary  course  of  his  business.  It 
is  also  conceded  and  admitted  on  both  sides  that  Maryland 
Avenue  was  a  public  highway,  that  the  child  had  a  lawful  right 
to  be  on  the  street  or  highway  and  also  that  the  wagon  with  its 
driver  had  a  lawful  right  to  be  on  the  street.  So  that  the  only 
question,  as  conceded  by  counsel  on  both  sides,  is,  whether  the 
driver,  on  that  day,  by  ordinary  care,  could  have  prevented  the 
injury?    And  to  that  point  you  are  to  direct  your  attention. 

In  order  to  recover  the  plaintiflE  must  satisfy  you  by  thq 
preponderance  of  the  evidence,  that  this  death  resulted  from  the 
failure  of  the  driver  at  that  time  to  exercise  ordinary  care.  If  in 
the  careful  consideration  of  this  testimony  you  should  find  that 
the  driver  was  not  exercising  ordinary  care — ^which  is  such  as  an 
ordinarily  careful  and  prudent  man  would  exercise  under  the  same 
circumstances — and  that  death  resulted  from  that  want  of  ordi- 
nary care  on  his  part,  then  the  plaintiff  would  be  entitled  to  re- 
cover. If  you  find  for  the  plaintiff,  it  should  be  for  such  sum  of 
money  as  would  represent  whatever  this  child  would  have  ac- 
cummulated  at  the  end  of  her  life  and  left  as  her  estate  to  be  divid- 
ed up  among  the  persons  who  might  then  be  entitled  to  such 
estate.  In  estimating  what  amount  that  should  be,  you  should 
consider  her  condition  of  life  and  probability  of  life  and  what 
sum  she  probably  would  have  had  as  a  residue  at  her  death  to  go 
to  her  heirs  at  law.  That  would  be  the  measure  of  damages. 
You  will  have  to  get  at  it  the  best  way  you  can,  taking  all  the  facts 
and  surroundings  of  the  case  into  consideration. 

If  there  was  no  negligence  on  the  part  of  the  defendant,  your 
verdict  should  be  for  him.  In  other  words,  if  the  driver  of  the 
wagon  was  exercising  such  care  and  precaution  as  an  ordinarily 
prudent  man  would  exercise  in  passing  along  the  street,  under  the 
conditions  and  surrotmdings  at  the  time,  as  disclosed  by  the  evi- 
dence, then  your  verdict  should  be  for  the  defendant. 

You  have  the  facts  before  you  in  this  case.  The  law  is  sim- 
ple, and  it  is  for  you  to  say  whether  this  defendant  is  entitled 
to  recover  anything,  and  if  so,  what  amount. 

Verdict  for  defen^fiant. 
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John  L.  PENNELL,Administrator  of  Annie  M.Pennell,  deceased, 
vs.  The  Mayor  and  Council  op  Wilmington,  a  Municipal 
Corporation  existing  under  the  Laws  of  the  State  of  Dela- 
ware. 

Case    Stated — Municipal   Corporation — Public   Park;    Defective 

Condition  of-— Personal  Injuries — Liability  of  City — 

Pleading — Demurrer. 

The  plaintiff  brought  an  action  against  the  defendant  to  recover 
damages  for  injuries  restdtinfi[  from  defective  or  dangerous  conditions  in 
one  of  the  public  parks  of  we  Citv  of  Wilmington.  To  the  plaintiff's 
declaration  the  defendant  demurred  on  the  ground  that  the  City  is  not 
liable  in  damages  for  injuries  restdting  from  defective  or  dangerous  con- 
ditions in  its  public  parks. 

(January   10,    1906.) 

Lore,  C.  J.,  and  Spruance,  Pennewill  and  Boyce,  Asso- 
ciate Judges,  sitting  as  a  Court  in  Banc,  on  January  10th,  1906, 
in  and  for  New  Castle  County. 

William  S,  Prickett  for  plaintiff. 

Sylvester  D,  Townsend,  Jr.,  City  Solicitor,  for  defendant. 

Action  on  the  Case  (No.  139,  February  Term,  1903),  to 
recover  danmges  against  the  defendant  for  injuries  to  the  plain- 
tiff's  decedent,  resulting  from  defective  or  dangerous  conditions 
in  one  of  its  public  parks  in  the  City  of  Wilmington,  which  de- 
fective or  dangerous  condition  it  was  alleged,  the  said  defendants 
knew  to  exist* 

General  demurrer  to  plaintiff's  declaration. 

Plaintiff's  declaration  consisted  of  ten  cotmts  as  follows: 
The  first  count  charged  that  the  defendant,  having  control 
of  the  parks  of  the  City  of  Wilmington  by  its  negligence  suffered 
and  allowed  Delamore  Park  to  be  and  remain  in  a  defective,  un- 
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safe  and  dangerous  condition  by  reason  of  a  certain  water-closet 
open  for  public  use  therein,  not  having  the  seat  thereof  provided 
with  suitable  and  safe  applianoes;  and  that  plaintiffs  intestate, 
an  infant  under  five  years  of  age,  while  lawfully  using  said  water- 
closet  fell  through  or  over  the  seat  into  the  well,  and  by  such  fall 
caused  by  said  negligence  was  injured. 

The  second  count  charged  substantially  the  same  as  the  first 
adding  thereto  that  the  well  was  further  dangerous  by  reason  of 
its  being  permitted  to  contain  a  large  amotmt  of  water  or  liquid 
refuse. 

The  third  cotmt  charged  that  the  defendant  allowed  said 
park  so  open  for  public  use  to  be  and  remain  in  a  defective, 
unsafe  and  dangerous  condition  by  reason  of  a  certain  well  con- 
nected with  a  certain  water-closet  being  suffered  and  permitted 
to  contain  a  large  amotmt  of  water  and  liquid  refuse  and  said 
well  not  being  provided  with  suitable  and  safe  appliances.  That 
by  reason  of  said  negligence,  plaintiff's  intestate,  an  infant  under 
the  age  of  five  years  fell  into  said  well  and  into  said  water  or 
liquid  refuse  and  was  injtired. 

The  fourth  cotmt  charged  that  defendant  by  its  negligence 
suffered  one  of  its  parks  to  be  and  remain  in  a  defective  and 
dangerous  condition  by  reason  of  a  certain  water  closet  therein 
and  by  reason  of  not  providing  the  seat  of  said  water-closet  with 
suitable  and  safe  appliances  to  protect  the  public  from  falling 
through  or  over  said  seat;  ^d  that  as  a  result  of  such  negligence 
plaintiff's  intestate,  an  infant  under  five  years  of  age,  fell  through 
said  seat  and  was  injured. 

The  fifth  count  charged  the  defendant  with  negligence, 
in  that  it  suffered  one  of  the  parks  to  be  and  remain  in  a  defective, 
tmsafe  and  dangerous  condition  by  reason  of  a  certain  water 
closet  situated  in  said  park,  by  reason  of  the  seat  of  said  water 
closet  not  being  provided  with  suitable  and  safe  appliances  to 
protect  persons  using  said  water  closet  from  falling  through  the 
seat  into  the  well  of  said  water  closet ;  and  that  plaintiff's  intes- 
tate, an  infant  under  the  age  of  five  years,  fell  through  said  seat 
into  the  well  of  said  water-closet  and  was  injured. 
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The  sixth  count  charged  that  defendant  constructed  in  one 
of  the  public  parks  a  water-closet  for  the  use  of  the  public;  that  it 
was  the  duty  of  defendant  to  keep  and  maintain  said  water- 
closet  in  a  reasonably  safe  condition;  that  said  defendant  in 
disregard  of  its  duty  suffered  and  permitted  one  of  the  seats  of 
said  water-closet  to  be  and  remain  in  a  dangerous  condition  in 
not  being  provided  with  suitable  and  safe  appliances  to  protect 
the  public  from  falling  through  the  seat  into  the  well  of  said  water- 
closet;  that  by  reason  of  such  negligence  plaintiff's  intestate,  an 
infant  xmder  five  years  of  age,  fell  through  or  over  the  seat  into 
the  well  and  was  injured. 

The  seventh  coimt  charged  that  the  defendant  disregarded 
its  duty  in  that  it  did  not  so  construct  the  water-closet  that  the 
same  was  reasonably  safe  in  that  one  of  the  seats  of  said  water- 
closet  was  not  provided  with  suitable  and  safe  appliances  to 
prevent  persons  using  said  water-closet  from  falling  over  the  seat 
into  the  well;  and  that  by  reason  of  said  negligence,  plaintiff's 
intestate  fell  into  said  well  and  was  injured. 

The  eighth  count  charged  that  defendant  negligently  and 
carelessly  suffered  one  of  the  seats  of  the  water-closet  to  be  with- 
out suitable  and  safe  appliances  and  negligently  suffered  and  per- 
mitted the  well  to  contain  a  large  amotmt  of  water  or  liqtiid 
refuse  and  negligently  and  carelessly  suffered  and  permitted  the 
well  to  be  and  remain  in  such  an  unsafe  and  dangerous  condition ; 
that  by  reason  of  said  negligence  plaintiff's  intestate  fell  through 
the  seat  and  into  the  water  or  liquid  refuse  contained  in  said  well 
and  was  injured. 

The  ninth  count  charged  that  defendant  negligently  and 
carelessly  suffered  and  permitted  a  water-closet  to  be  and  remain 
in  an  tmsafe  and  dangerous  condition,  said  water-closet  not  being 
reasonably  safe,  in  that  one  of  the  seats  was  not  provided  with 
suitable  appliances  to  protect  persons  from  falling  through  the 
seat  into  the  well;  that  by  reason  of  said  negligence  plaintiff's 
intestate  fell  through  the  seat  into  the  well  and  was  injured. 

The  tenth  count  charged  that  the  defendant  negligently  per- 
mitted a  well  used  in  connection  with  a  water-closet  in  a  public 
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park  to  be  in  a  dangerous  oondition,  the  said  well  not  being  pro- 
vided with  suitable  and  safe  appliances  to  prevent  falling  into 
said  well;  that  by  reason  of  such  negligence,  plaintiff 's  intestate 
fell  through  or  over  the  seat  into  the  well  and  was  injured. 

The  defendant  demurred  to  the  above  declaration  on  two 
grounds: 

1:  That  the  defendant  is  in  no  case  liable  in  damages 
for  injuries  resulting  from  defective  or  dangerous  conditions  in  its 
public  parks: 

2:  That  defendant  is  in  no  case  liaUe  in  damages  for 
injuries  resulting  from  defective  or  dangerous  conditions  of 
water-closets  for  public  use  in  its  public  parks: 

Briefly  stated,  the  argument  of  the  defendant  in  support  of 
the  demurrer  is  as  follows: 

1:  Governmental  instnmientalities,  charged  with  the 
performance  of  governmental  duties  are  governed  by  the  rule 
that  sovereignty  is  not  amenable  to  a  suit  of  a  private  individual 
for  neglect  in  the  discharge  of  public  duties,  unless  such  liability 
is  expressly  created  by  statute. 

2 :  Governmental  duties  are  those  imposed  upon  a  munici- 
pality as  the  representatives  of  the  State,  such  as  duties  relating 
to  the  public  peace,  health,  and  education,  and  as  well  duties 
growing  out  of  their  legislative  and  judicial  or  discretionary 
powers.  Many  of  these  duties  are  not  absolute  in  their  nature, 
but  are  rather  entrusted  to  the  judgment  and  discretion  of  the 
municipal  authorities.  Duties  of  this  character  are  commonly 
referred  to  in  the  cases  as  legislative  and  judicial  or  discre- 
tionary duties.  Under  this  head  are  included  all  those  duties 
that  involve  deliberation,  judgment,  and  discretion  in  their 
exercise,  whether  the  result  attained  by  that  exercise  is  the 
accomplishment  of  purposes  public  and  governmental  or  private 
and  municipal.  As  to  such  duties  the  corporation  is  not  boimd 
in  the  first  instance  to  act  at  all,  nor  is  it,  if  it  proceeds  to  act, 
liable  for  negligence  in  their  performance. 

3:  The  Act  creating  the  Board  of  Park  Commissioners 
provides  that  the  Board  shall  have  authority  to  open  public  parks 
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for  the  promotion  of  the  health  and  recreation  of  the  people 
of  Wilmington  and  its  vicinity.  The  preservation  of  the  public 
health  is  the  duty  of  the  State  and  the  Board  of  Park  Commission- 
ers act  onjy  for  the  State.     The  duty  is  therefore  governmental. 

4:  Liability  of  a  superior  or  employer  for  the  acts  of  his 
servant  or  agent  rests  upon  the  right  of  the  former  to  select  his 
own  servant  or  agent ;  to  discharge  him  if  he  proves  to  be  not  com- 
petent, or  skillful,  or  well  behaved;  to  determine  his  duties;  and 
to  direct  and  control  him  while  engaged  in  the  performance  of 
them.  This  broad  right  is  the  whole  foimdation  of  the  doctrine 
of  respondeat  superior.  If  such  right  does  not  exist  in  any  par- 
ticular case,  the  defendant  cannot  properly  be  regarded  as  the 
superior  of  the  person  who  caused  the  damage,  and  this  doc- 
trine, therefore,  can  have  no  application  to  it.  A  mimicipal  cor- 
poration as  a  superior  or  employer  occupies  a  imique  position. 
Though  an  agent  or  official  may  derive  his  appointment  from  it, 
and  be  engaged  in  the  performance  of  its  duties,  he  may  never- 
theless not  be  its  agent  within  the  above  rules.  The  ultimate 
question  in  every  case  appears  to  be:  What  was  the  nature  of 
the  duty  in  the  performance  of  which  the  negligent  agent  or 
official  was  togaged  at  the  time  of  the  injtiry  or  damage?  Was 
it  a  public,  governmental  duty  imposed  by  the  Legislature  upon 
such  official  when  selected  by  the  corporation?  If  it  was,  the 
universal  rule  is  that  the  relation  of  superior  and  agent  does 
not  exist  and  that  consequently  the  maxium, — respondeat  superi- 
or does  not  apply.  The  general  principle  is  well  settled  that 
where  a  corporation  elects  or  appoints  an  officer  in  obedience  to. 
an  act  of  the  Legislature,  who  is  to  perform  some  public  service 
in  which  the  corporation  itself  has  no  private  interest,  and  from 
which  it  derives  no  special  advantage  in  its  corporate  capacity, 
such  officer  is  not  to  be  regarded  as  an  agent  of  the  corporation 
for  whose  negligence  or  want  of  skill  it  can  be  held  responsible. 
In  every  such  case  the  officer  is  a  purely  public  official,  whose 
functions  are  the  performance  of  governmental  duties,  which  are 
imposed  and  defined  by  the  Legislature  and  not  by  the  corpora- 
tion.   The  power  of  the  latter  in  the  premises  is  exhausted  when 
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it  has  appointed  or  elected  the  ofScer.  His  ofSdal  tenure  and 
the  manner  of  performing  his  ofSdal  duties  are  independent  of 
the  will  of  the  corporation  and  are  determined  by  the  provisions 
of  the  act  of  the  Legislature  tmder  which  he  was  appointed  or 
elected.  It  necessarily  follows  from  this  that  there  is  no  grotmd 
upon  which  the  corporation  can  fairly  be  considered  as  the  superi- 
or of  such  officer,  and  so  liable  for  his  tortuous  acts.  This  rule 
certainly  has  application  to  the  case  at  bar.  The  Board  of  Park 
Commissioners  is  an  independent  Board.  It  has  absolute  fpn- 
trol  over  the  parks  and  no  other  City  Department;  not  even  the 
Council,  the  Legislative  body  of  the  City,  can  interfere  with  or 
control  it.  The  Water  Commissioners  cannot  lay  pipes  in  the 
parks  without  the  consent  of  the  Board  of  Park  Commissioners, 
nor  can  any  other  City  Department  perform  any  work  relating  to 
municipal  improvement  in  the  parks  without  the  consent  of  the 
Board  of  Park  Commissioners. 

The  following  cases  all  support  one  or  more  of  the  proposi- 
tions above  set  forth: 

4  Dillin  Mun.  Corp.  4th  Ed.  par.  974;  Ulrich  vs.  St.  Louis, 
112  Mo.  138;  Missouri  vs.  Chicago ,  5  Mun.  Corp.  Cases  290; 
Clark  vs.  Waliham,  128  Mass.  567;  Steele  vs.  Boston,  128  Mass. 
683;  Wild  vs.  Paterson,  47  N.  J.  L.  407;  Blair  vs.  Granger,  {R.  I.) 
8  Mun.  Corp.  Cases  294;  Bomber  vs.  Rochester,  26  Hun.  587; 
MaxmiUian  vs.  Mayor,  62  N.  Y.  160;  Ham  vs.  Mayor,  70  N.  Y. 
459;  Benten  vs.  Boston  Hospital,  140  Mass.  13;  Bryant  vs.  St. 
Paul,  33  Minn.  289;  Connelly  vs.  NashviUe,  100  Tenn.  262; 
Bigelow  vs.  Randolph,  14  Gray  541 ;  Tait  vs.  Greensboro  (AT.  C.) 
24L.R.A.  871 ;  Lane  vs.  Township,  58  la.  462;  Mayor  vs.  Worman 
(N.  Y.)  67  Fed.  348;  Diehm  vs.  Cincinnc^^  25  Oh.  305;  Bailey  vs. 
New  York,  38  Am.  Dec.  669;  Condict  vs.  Jersey  City,  46  N.  J.  L. 
167;  Love  vs.  Atlanta  {Ga.)  51  Am.  St.  Rep.  64;  Small  vs.  Danville, 
61  Me.  389;  Dodge  vs.  Granger  (R.  /.)  15  L.  R.  A.7Sl;Tindlay  vs. 
Salem,  137  Mass.  171 ;  Hill  vs.  Boston,  122  Mass.  334;  Eastman  vs. 
Meredith,  36  N.  H.  284;  Haight  vs.  Mayor  24  Fed.  93;  Curran  vs. 
Boston,  151  Mass.  585;  Tindlay  vs.  Salem  (Mass.)  6A.&E.  C.  C, 
22;  Woodan  vs.  New  Bedford,  131  Mass.  23;  Davis  vs.  Lebanor,  4 
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Mun.  Corp.  Cases,  1;  Snider  vs.  St.  Paul,  51  Minn.  466;  Folk  vs. 
Milwaukee  84  N.  W.  420;  Wheeler  vs.  Cincinnati  19  Ch.  St.  19; 
Danaher  vs.  Brooklyn,  51  Hun.  563;  Miller  vs.  Minnesota,  75 
Minn.  131;  Welsh  vs.  Rutland  56  Vt.  228;  ifa#(7rd  vs.  New  Bed- 
ford, 82  Mass.  297;  Greenwood  vs.  LouisuiUe,  13  B«5(rA.  226; 
Pettingill  vs.  Chelsea,  161  Moss.  369;  Fw/ier  vs.  Boston,  104  Afas5. 
87;  Robinson  vs.  EvansvUle,  87  /nd.  334;  Wilcox  vs. Chicago,  107 
/«.  334;  McFadden  vs.  JeweU,  {la.)  60  L.  R.  A.  401;  Witfield  vs. 
Paris,  48  T^aw  431;  /n5.  Co.  vs.  Keeseville  148  N.  Y.  46;  Laclefvs. 
Concordia,  41  iCaw.  323;  Frederick  vs.  Columbus,  58  OA.  5^.  538; 
Russell  vs.  Tacoma,  ^4  A.  &  E.  C.  C.  572;  Irvine  vs.  Chattanooga, 
101  Tenn.  291;  Jewett  vs.  New  Haven,  38  C<>n«.  368;  Saunders  vs. 
Fort  Madison,  111  /a.  102;  Burrill  vs.  Augusta,  78  Me.  118; 
Fisfer  w.  B(?5fem.  104  Mass.  87;  (7rw6^  1/5.  St.  Paul,  34  Minn.  402; 
Kies  vs.  Erie,  135  Pa.  St.  144;  SMy  i;^.  EUicoUville  35  iV.  y.  .4/>/>. 
ZMv.  256;  Freel  vs.  CrawfordviUe,  142  /nd.  27;  Nicholson  vs, 
Detroit,  129  Mich.  246;  LanAer  w.  Williams,  112  /a.  428;  i?^- 
noWs  vs.  Little  Falls,  33  iV.  Y.  App.  Div.  88;  Corning  vs.  Saginaw, 
116  MicA.  74;  Kinnare  vs.  Chicago,  171  /«.  322. 

The  plaintiff  in  opposing  demurrer  argued  the  following 
propositions: 

The  Board  of  Park  Commissioners  of  the  City  of  Wilmington 
is  an  cogency  provided  under  law,  to  carry  on  and  administer  a  part 
of  the  corporate  functions  of  the  said  City  of  Wilmington,  whose 
duty  it  is  to  maintain  and  care  for  such  public  parks  in  the  said 
City  of  Wilmington  as  shall  be  acquired  by  The  Mayor  and  Council 
of  Wilmington.  Upon  said  Board  as  an  agency  of  the  City,  rests 
tiie  duty  to  maintain  and  care  for  said  parks,  and  with  such  duty 
arises  a  corresponding  liability  for  a  failure  or  neglect  in  its  per- 
formance. 

In  order  that  the  State  may  perform  its  functions,  it  is  neces- 
sary for  it  to  be  represented  by  agencies  of  government,  but 
where  these  agencies  merely  perform  governmental  functions  of 
the  State  and  acqtiire  no  individual  existence,  to  hold  them 
responsible  for  negligence  would  manifestly  be  the  same  as  hold- 
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ing  the  sovereign  power  answerable.  Such  iinincorporate  agen- 
cies occupy  the  same  position  as  the  State  itself,  and  are  protected 
by  the  principle  which  gives  freedom  of  responsibility  to  the 
State;  but  when  any  State  agency  becomes  a  corporation,  it 
thereby  acquires  an  individuality  distinct  from  the  soverign 
power,  and  the  principle  stated  does  not  prevent  the  incorporate 
body  from  being  held  liable  for  its  own  negligence. 

Every  incorporate  municipality  therefore  is  of  a  dual  charac- 
ter; on  the  one  hand,  it  is  an  agency  of  the  State  performing 
governmental  and  political  duties,  and  on  the  other  it  has  a  dis- 
tinct individuality  with  personal  privileges  and  rights,  which 
give  rise  to  personal  reqtiirements,  duties  and  responsibilities. 

There  is  no  question  that  a  municipal  corporation  is  not 
liable  for  the  exercise  of  govermental  powers  and  duties,  such  as 
keeping  the  peace,  enforcing  laws  and  ordinances,  preserving  the 
public  health,  preventing  fires,  caring  for  the  poor,  and  carrying 
on  a  system  of  education. 

But  where  the  State  imposes  a  ministerial  duty  on  a  distinct 
municipality  or  where  such  duty  arises  from  the  common  rela- 
tions of  life,  it  must  be  careftdly  discharged,  and  if  there  is  a 
failure  to  exercise  reasonable  care,  the  corporation  will  be  liable 
for  the  damage  occasioned  thereby.  The  most  prominent  illus- 
tration of  this  duty  is  the  obligation  which  rests  upon  munici- 
palities to  keep  their  highways  in  reasonably  safe  condition  for 
use  and  to  keep  drains  and  sewers  in  a  similar  condition. 

Jones  on  Negligence  of  Municipal  Corporations,  Sec.  19, 
42-43. 

In  Massachusetts  and  the  States  which  have  followed  its 
le^d,  the  decisions  hold  that  for  any  negligence  in  the  performance 
of  these  municipal  duties,  the  city  is  not  liable  in  the  absence  of 
express  statutes;  an  examination  of  the  early  decisions  in  these 
States  will  show  that  the  entire  doctrine,  is  built  upon  the  case  of 
Russel  vs.  Men  of  Devon.  2  T.  Rep.  667.  For  the  purpose  of  un- 
derstanding the  theory  on  which  these  cases  are  decided  and  to 
show  that  these  cases  and  the  cases  which  follow  them  have  no 
authority  in  this  State  and  other  States,  which  take  the  same 


Digitized  by  VjOOQIC 


PENNELL^S  ADMR,  vs.  WILMINGTON. 237 

ARGUMENT. 

view  of  the  municipal  liability  for  negligence  as  prevails  in  Dela- 
ware, it  is  necessary  to  consider  briefly  the  growth  of  the  doc- 
trine in  England  and  in  this  country  which  is  generally  desig- 
nated as  the  Massachusetts  Doctrine. 

In  the  case  of  Thomas  vs.  Sorrel,  Vaughan  330-340,  which 
was  decided  in  the  latter  half  of  the  17th  century,  the  law  is 
announced  as  follows: 

"And  note,  if  a  man  have  particular  damage  by  a  foundrous 
way,  he  is  generally  without  remedy,  though  the  nuisance  is  to 
be  punished  by  the  King.  The  reason  is  because  the  foundrous 
way,  a  decayed  bridge  or  the  like,  are  given  over  to  be  repaired  by 
some  Township,  Vill,  Hamlet  or  a  Cotmty,  which  are  not  corpor- 
ate, therefore  no  action  lies  against  them  for  a  particular  damage; 
but  if  a  particular  person  or  body  corporate  be  to  repair  a  cer- 
tain highway  or  bridge,  and  a  man  is  endamaged  by  the  found- 
rousness  of  the  way  or  the  decay  of  the  bridge,  he  may  have  his 
action  against  the  person  or  body  corporate.'* 

This  case  clearly  set  out  the  common  law  liability  in  England 
of  municipal  corporations  for  negligence  and  the  reason  why 
unincorporated  bodies  of  the  State  such  as  cotmties  are  not  liable. 

The  case  of  Russel  vs.  Men  of  Devon  above  referred  to  was 
an  action  of  an  individual  against  the  inhabitants  of  a  county  for 
damages  received  from  neglect  to  keep  a  bridge  in  repair.  The 
Court  decided  that  the  action  was  not  maintainable,  on  the 
grotmd  that  it  was  not  brought  against  anyone  capable  of  being 
sued,  the  county  being  an  unincorporated  subdivision  of  the 
State;  and  therefore  said  decision  simply  re-established  the 
rule  recognized  by  Chief  Justice  Vaughan  above  quoted,  but  is  in 
no  sense  an  authority  for  the  doctrine  that  an  incorporated 
mtmicipality  or  governmental  agency  would  not  be  liable  for 
damages.  In  England  the  subsequent  decisions  fully  establish 
the  principle  that  an  action  can  be  maintained  against  a  public 
corporation  for  damages  suffered  by  reason  of  neglect  of  such 
corporation  to  carefully  discharge  its  duties  such  as  keeping  high- 
ways in  safe  condition,  although  no  such  action  is  given  by 
statute. 
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Kent  vs,  Worthingkm  Local  Board  L.  R,  10  Q.  B.  D.  121; 
Bourough  of  Bath-hurst  vs.  MacPherson,  L.  R.  App,  Cos.  256; 
Hartnell  vs.  Ryde  Commissioners,  4  B.  S.  361. 

In  the  case  of  Riddle  vs.  Prop,  of  Lock,  7  Mass.  Rep.  169,  the 
Court  sa}rs:  ''Although  mtinicipal  corporations  are  liable  to  in- 
formation for  neglect  of  a  public  duty,  yet  is  is  settled  in  the  case 
of  Russel  vs.  Men  of  Devon  that  no  private  action  can  be  main- 
tained against  them  for  a  breach  of  their  corporate  duty,  unless 
action  be  given  by  statute.  '*And  practically  similar  language  is 
used  in  the  case  of  Mower  vs.  Leicester,  9  Mass.  Rep.  247. 

It  is  thus  seen  that  the  Massachusetts  cases  and  the  doc- 
trine growing  out  of  them  are  not  even  properly  based  upon  the 
English  cases  and  proceed  upon  such  groxmd  that  they  cannot 
be  regarded  as  any  authority  in  this  State. 

The  manifest  injustice  and  hardship  of  the  situation  arising 
from  these  decisions  led  Massachusetts  and  the  other  State  fol- 
lowing its  lead  to  tmdertake  to  rectify  the  situation  by  passing 
statutes  expressly  making  municipal  corporations  liable  for  dam- 
ages resulting  from  neglect  of  the  municipality  with  respect  to 
sewers  and  streets.  These  statutes  are  collected  and  commented 
on  by  Dillon  on  Municipal  Corporations,  Volume  2,  Section 
1000,  etc. 

Owing  to  the  fact  that  at  the  time  these  statutes  were  passed 
public  parks  were  of  little  importance,  they  were  not  included 
within  the  terms  of  the  statutes.  Therefore  the  States  which 
have  passed  these  statutes  hold  that  a  municipal  corporation  is 
not  liable  for  injuries  arising  from  neglect  of  the  mimicipal  cor- 
poration with  respect  to  parks. 

It  will  be  foxmd  that  practically  all  the  cases  which  can 
be  cited  in  support  of  the  demurrer  of  the  defendant  in  this  case 
arise  in  States  where  the  liability  of  a  municipal  corporation  is 
fixed  by  statute  and  do  not  arise,as  in  this  State,  from  the  recog- 
nized common  law  liability  of  municipal  corporations,  and 
therefore  are  entirely  without  authority  in  this  State. 

The  existence  of  the  common  law  implied  liability  for  negli- 
gence of  a  municipal  corporation  in  discharge  of  its  ministerial 
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duties  is  now  recognized  as  the  true  rule  by  a  large  majority  of  the 
States  and  by  the  Courts  of  the  United  States. 

Jones  on  Negligence  of  Municipal  Corporations,  Sec,  53. 

In  this  State  no  authorities  need  be  cited  to  show  that  the 
City  is  liable  for  damages  arising  from  the  neglect  of  the  City  to 
keep  its  streets  and  highways  in  repair,  as  such  liability  is  fixed  by 
an  tmvarying  line  of  decisions,  and  this  arises  from  the  common 
law  implied  liability,  that  where  a  power  is  given  and  a  duty 
imposed  a  corresponding  liability  arises  for  the  exercise  of  that 
power  and  the  discharge  of  that  duty. 

Magarity  vs.  City  of  Wilmington,  5  Houst.  530;  Benson  vs- 
Mayor  and  Council,  9  Houst.  359;  Seward  vs.  Mayor  and  Council, 
2  Marvel  189;  Colbum  vs.  City  of  Wilmington,  4  PennewiU  443. 

Though  no  case  has  been  decided  in  this  State  which  deter- 
mines the  liability  of  the  City  for  neglect  in  the  care  or  main- 
tenance of  a  park,  yet  the  liability  of  the  City  for  injuries  result- 
ing from  defects  in  the  streets,  arises  under  the  administration  of 
the  streets  by  the  Street  and  Sewer  Department,  which  is  a  dis- 
tinct Board  or  agency  created  by  the  Legislature  by  Act  passed 
April  20,  1887,  Laws  of  Delaware,  Volume  18,  page  352,  etc.,  which 
is  given  the  power  over  the  streets  theretofore  possessed  by  the 
City. 

The  Board  of  Park  Commissioners  was  created  by  the 
Act  passed  at  Dover,  March  13,  1883,  Laws  of  Delaware,  vol.  17; 
page  404,  wherein  it  appears  that  the  powers  of  the  City  over 
the  parks  exercised  through  the  said  Board  of  Park  Commission- 
ers are  practically  the  same  as  the  powers  of  the  City  over  the 
streets  exercised  through  the  Board  of  the  Street  and  Sewer 
Department,  and  therefore  the  liabilities  which  arise  from  the 
exercise  of  this  power,  are  not  only  analogous,  but  practically 
identical. 

The  Legislature  in  the  Act  creating  the  Board  of  Park  Com- 
missioners did  not  impose  a  mandatory  or  arbitrary  burden  upon 
the  City  of  Wilmington  as  an  agency  or  a  division  of  the  State  in 
the  exercise  of  its  governmental  functions,  but  conferred  a 
privilege  upon  the  City  as  a  mimidpal  corporation  which  it  was  at 
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liberty  to  exercise  or  not.  If  it  accepted  it  then  the  City  became 
liable  for  the  exercise  of  the  power  therein  conferred  and  this 
liability  in  this  State  is  an  implied  liability  and  requires  no 
statute  to  create  it. 

Barnes  vs.  Dist.  of  Col  91  U.  S.  540  (443) ;  DiUon  on  Mun. 
Cor,,  Sec,  1018;  Dillon  on  Mun,  Cor.  763;  Weisenberg  vs.  Town  of 
Winneconne,  56  Wis.  667,  669;  Shearman  &  Redfield  on  Neg,  281 ; 
Winn  vs.  Rutland  52  Vt.  478,  Greenwood  vs.  Town  of  Westport,  60 
Fed.  560,  564;  Jones  on  Negligence  of  Municipal  Corp.  Sec,  25. 

II. 

This  duty  of  the  Board  of  Park  Commissioners  is  not 
governmental,  requiring  governmental  exemption  from  liability 
in  its  exercise  but  is  a  corporate  duty,  from  which  arises  a 
corporate  liability  for  want  of  reasonable  care  in  its  discharge. 

Williams  on  Municipal  Liability  for  Torts,  Section  5;  Jones 
on  Negligence  of  Municipal  Corporations,  Sec.  27,  etc. 

Provisions  for  local  convenience  for  citizens  like  water, 
light,  public  groimds  and  the  like,  are  manifestly  matters  which 
are  not  provided  for  by  municipal  corporations  in  their  political 
or  governmental  capacity  but  in  their  quasi  private  capacity  in 
which  they  act  for  the  benefit  of  their  corporators  exclusively  and 
for  the  exercise  of  which  they  are  liable. 

Cooley  on  Taxation,  second  edition  688;  McQuillin  on  Munici- 
pal Ordinances,  page  804  (Sec.  515) ;  Am,  Eng,  Ency.  of  Law^ 
2nd  edition,  Vol,  21,  page  1071;  Bernard  Mahon,  respondent,  vs. 
The  Mayor  etc,  of  the  City  of  New  York,  10  N.  Y.  Misc,  664 
(A^.  Y,  Common  Pleas,  Jan.  1895);  Kleofort  vs.  City  of  Minn,, 
93  Minn,  118;  Thompson  on  Negligence,  Vol,  5,  page  306-7-8; 
Dillon  on  Municipal  Corporations,  Sec,  72  and  note  to  Section  73. 

In  the  case  of  O^Rourke  vs.  Mayor  etc,  of  the  City  of  New  York, 
the  Supreme  Court  of  New  York  Appellate  Division  decided  in 
May  1897,  fotmd  in  American  Negligence  Reports,  Vol,  3,  page 
249,  the  Judge,  in  delivering  the  opinion  says: 

"We  may  assume  for  the  purpose  of  this  appeal  that  it  was 
the  duty  of  the  City  to  maintain  the  walks  in  Central  Park  in  a 
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reasonably  safe  condition  for  the  use  of  people  who  had  occasion 
to  go  there  for  business  or  pleasure.  The  duty  of  the  City  of 
New  York  as  to  the  walks  in  Central  Park  is  one  of  reasonable 
care,  and  the  care  to  be  exercised  is  to  be  commensurate  with  the 
danger  to  be  apprehended." 

III. 

The  Board  of  Park  Commissioners  is  simply  a  sub- 
division  or  agency  of  the  municipal  corporation  of  Wilmington  and 
for  its  acts  with  relation  to  the  duties  imposed  upon  it  the  City  is 
responsible, 

Barnes  vs.  District  of  Columbia,  91  U.  S,  440;  District  of 
Columbia  vs.  Woodbury,  136  U.  S.  460;  Howard  vs.  Brooklyn, 
30  App.  Div.  N.  Y.  217;  HergoU  vs.  City  of  New  York,  96  N.  Y. 
264;  Edgerton  vs.  Mayor,  etc.,  27  Fed.  Rep.  page  230-232. 

It  is  respectfully  submitted  also  thai  the  uniform  decisions  in 
our  Court  holding  the  city  responsible  for  the  acts  of  the  Street  and 
Sewer  Department,  which  is  a  Board  similar  to  the  Board  of  Park 
Commissioners  is  conclusive  as  to  the  point  we  are  now  considering, 
the  responsibility  of  the  city  for  the  acts  of  the  Board  of  Park  Conu 
fnissioners,  and  that  it  is  simply  an  agency  or  department  of  the 
municipal  corporation. 

From  the  foregoing  review  of  the  decisions  and  the  law  governing 
this  case,  we  respectfully  submit  the  great  weight  of  reason  and 
principle  and  the  weight  of  authority,  are  in  favor  of  upholding  the 
liability  of  the  city  for  the  acts  complained  of  in  the  declaration 
filed  in  this  case;  that  the  decisions  of  this  State  in  analogous  cases 
and  especially  the  principles  of  law  which  underlie  those  decisions 
require  that  the  liability  of  the  city  under  the  state  of  facts  alleged  in 
this  declaration,  shall  be  upheld;  and  that  any  other  decision  would  be 
in  conflict  with  those  principles  and  would  lead  to  embarrassment, 
confusion  and  a  practical  denial  of  justice;  that  therefore  the  de- 
murrer  filed  in  this  cause  should  be  overruled. 

Per  Curiam:    Demxirrer  overruled. 
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In  Re  Petition  of  George  N.  Maris  for  the  Custody  of  his 
Minor  Child  Ruth  B.  Maris. 

Habeas  Corpus — Custody  and  Control  of  Child — Right  of  Father — 
General  Rule;  Modification  Thereof, 

1.  While  it  is  the  general  rule  that  the  father  has  the  paramount 
right  to  the  custody  of  his  minor  child,  it  is  subject  to  modification  by  the 
particular  facts  and  circumstances  of  the  case.  While  not  alone  conclu- 
sive, the  interests  of  the  child  is  an  important  factor  in  the  determination 
of  the  question  whether  the  father  should  be  given  the  control  of  the  child. 

2.  Having  this  rule  and  its  modification  in  view,  after  a  careful 
consideration  c»  the  facts  in  the  case,  held,  that  the  relations  heretofore 
established  between  the  petitioner  and  the  respondent  with  respect  to  the 
child  should  not  be  disturbed,  and  that  the  custody  and  control  of  the 
child  should  not  be  taken  from  respondent, — ^the  grandmother. 

(March  24,  1906.) 
Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 
Howell  S.  England  for  petitioner. 
Anthony  Higgins  and  Harry  Emmons  for  respondent. 
Habeas  Corpus. 
Superior  Court,  New  Castle  County,  February  Term,  1906. 

Lore,  C.  J. : — In  this  fiabeas  corpus  proceeding,  George  N. 
Maris,  the  petitioner,  asks  for  the  custody  and  control  of  his 
minor  child  Ruth  B.  Maris,  who  he  alleges  is  unlawftdly  held  and 
restrained  of  her  liberty  by  the  respondent  Margaret  A.  Capelle. 

It  seems  from  the  evidence  that  in  October,  1892,  the  peti- 
tioner married  Margaret  B.  Capelle,  the  daughter  of  Alexander  A. 
Capelle,  deceased,  and  of  his  wife  Margaret  A.  Capelle,  the  respon- 
dent. The  petitioner  and  his  wife  lived  together  until  December 
1902;  during  which  time  two  children  were  bom  to  them,  viz., 
Margaret  A.,  bom  September  9,  1894,  and  Ruth  B.  (the  subject 
of  these  proceedings),  bom  July  26,  1902. 
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In  December  1902,  the  petitioner  broke  up  housekeeping, 
and  his  wife  and  their  two  children,  Margaret  and  Ruth,  with  the 
consent  and  approbation  of  the  petitioner,  went  to  live  with  his 
wife's  parents  above  named,  at  906  West  Street  in  this  city. 
They  continued  to  live  there  until  the  death  of  the  wife,  April  28, 
1904.  Just  before  her  death,  the  wife  of  the  petitioner  requested 
of  her  husband  that  the  children  should  continue  to  live  with  and 
under  the  care  and  control  of  her  parents,  with  whom  they  were 
all  then  living.  To  this  request  the  petitioner  made  no  objection, 
and  the  children  continued  so  to  live  with  their  grand-parents 
until  June  22,  1905,  when  they  both  went  to  the  home  of  their 
father,  the  petitioner.  Margaret  the  elder  has  remained  with 
her  father  until  the  present  time,  but  Ruth  was  returned  to  her 
grand-parents  July  11,  1905,  by  her  father,  the  petitioner,  who 
tmder  his  hand  stated  that  he  was  willing  that  Mr.  Capelle  should 
take  Ruth  absolutely  under  his  care  and  control.  Under  these 
circumstances  Ruth  has  remained  with  her  grand-parents  up  to 
the  present  time. 

From  these  undisputed  facts,  it  appears  that  Ruth,  with  the 
approval  both  of  her  father  and  mother,  has  been  under  the  care 
of  the  respondent  from  December,  1902,  up  until  the  commence- 
ment of  these  proceedings,  with  the  exception  of  nineteen  day^  in 
June  and  July  of  1905,  when  she  was  at  home  with  her  father,  as 
above  stated.  During  all  that  time  she  has  been  maintained, 
controlled  and  cared  for  by  the  respondent  and  her  husband. 
Since  the  death  of  Ruth's  mother  the  respondent  has  stood  in  the 
place  of  a  mother  to  the  child.  There  seems  to  have  sprung  up 
between  them  a  tender  relation  and  strong  affection.  The  re- 
spondent has  become  attached  to  the  child  by  reason  of  natural 
ties  and  affections  and  the  peculiar  conditions  of  the  case.  It 
appears  that  the  respondent  is  amply  able  and  willing  to  care  for 
the  maintenance,  niuture  and  education  of  the  child  thus  en- 
trusted to  her  for  nearly  four  years  last  past  by  both  parents. 

It  appears,  therefore,  that  the  conditions  above  stated  have 
grown  out  of  the  acts  and  agreement  of  the  petitioner  himself. 
The  child,  a  girl  of  less  than  four  years  old,  is  of  that  tender  age 
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that  calls  especially  for  the  sympathy,  care  and  teaching  of  a 
mother.  In  this  case  the  grandmother  comes  perhaps  nearest  to 
filling  that  want. 

Much  stress  has  been  laid  upon  the  common  law  rule,  that 
the  father  has  the  paramount  right  to  the  custody  of  his  minor 
children.  While  we  recognize  this  as  a  general  rule,  it  is  subject 
to  modification  by  the  partictdar  facts  and  circumstances  of  the 
case.  While  not  alone  concltisive,  the  interest  of  the  child  is  an 
important  factor  in  the  determination  of  the  question,  whether 
the  father  should  be  given  the  control  of  the  child. 

Having  this  rule  and  its  modification  in  view,  after  a  careful 
consideration  of  the  facts  in  this  case,  we  have  concluded  that  the 
relations  heretofore  established  between  the  petitioner  and  the 
respondent  with  respect  to  the  child  should  not  be  disturbed, 
and  that  the  custody  and  control  of  Ruth  B.  Maris  ought  not  to 
be  taken  from  the  respondent. 

It  is  therefore  ordered  by  the  Court  that  the  custody  and 
control  of  said  minor,  Ruth  B.  Maris,  shall  remain  in  the  respon- 
dent, Margaret  A.  Capelle;  with  the  right,  however,  in  the  said 
George  A.  Maris  and  his  daughter  Margaret  A.,  and  his  father, 
mother  and  sister,  to  visit  the  said  minor  at  all  seasonable  times 
and  places. 
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Arnold  Faulkner  vs.  Alexander  W.  Everson  and  Harry 
I.  Gillis,  Sheriflf. 

Case  Stated — Bond — When    Collectible — Judgment — Execution — 
Endorsement  on  Bond — Indemnity. 

1.  A  judgment  bond  made  payable  upon  its  face  on  a  certain  date  is 
due  and  collectible  at  that  time;  and  execution  may  be  then  issued,  not- 
withstanding the  obligee  has,  by  endorsement  on  the  bond.acknowledged 
that  the  same  was  executed  and  delivered  to  him  to  indemnify  and  save 
him  harmless  from  any  loss  he  might  sustain  by  reason  of  his  suretyship 
on  an  administration  bond  given  bv  the  obligor;  and  notwithstanding  also 
it  does  not  appear  that  the  obligee  had  sustamed  any  loss  on  account  of  his 
said  suretyship  at  the  time  the  judgment  was  entered  and  execution 
issued. 

(January   10,    1907.) 

Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 

Reuben  Satterthwaite,  Jr.^  and  Hugh  M.  Morris  for  plaintiff. 

Robert  H.  Richards  and  David  J.  Reinhardt  for  defendants. 

Superior  Court,  New  Castle  County,  November  Term,  1907. 

Rule  to  Show  Cause  . 

The  facts  and  contentions  of  cotmsel  were  as  follows: 

Arnold  Faulkner  the  plaintiff  in  the  rule  to  show  cause, 
sought  to  have  a  certain  judgment  in  the  Superior  Court  in  and 
for  New  Castle  County,  being  No.  319,  November  Term,  1895, 
recorded  in  Judgment  Docket  C,  Vol.  3,  page  309,  declared  to  be 
no  longer  a  lien  upon  certain  lands  of  Benjamin  Rothwell  the 
defendant  in  the  judgment,  and  to  have  qtiashed  certain  writs 
issued  under  said  judgment. 

The  affidavit  upon  which  the  petition  was  based  alleged, 
inter  alia, 

First: — ^That  the  judgment  in  question  was  entered  in  the 
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Superior  Court  by  confession  on  a  bond  and  warrant  bearing 
date  the  fifth  day  of  August,  A.  D.  1893,  conditioned  for  the  pay- 
ment of  Two  Thousand  Dollars,  and  wholly  due  and  payable  on 
the  first  day  of  October,  A.  D.  1893. 

Second: — ^That  said  bond  and  warrant  of  attorney  was  not  a 
bond  or  obligation  of  indemnity. 

Third: — ^That  the  said  judgment  was  not  a  lien  upon  lands  of 
Benjamin  Rothwell  at  the  time  execution  issued  thereunder  since 
it  had  not  been  renewed  or  continued  within  or  revived  since  the 
term  of  ten  years  next  following  the  day  of  entry  or  recording  of 
S3  id  judgment  pursuant  to  the  provisions  of  a  statute  of  this 
State  foimd  in  Chapter  778,  Vol,  19,  Laws  of  Delaware,  Revised 
Code,  814. 

The  contention  of  the  plaintiff  in  the  rule  involved  two 
points. 

First: — ^The  construction  of  the  bond  and  warrant  tmder 
which  the  judgment  was  obtained. 

Second: — ^The  construction  of  the  Act  found  in  Chapter  778, 
Vol,  19,  Laws  of  Delaware,  Revised  Code  814,  and  more  par- 
ticularly the  construction  of  Section  1  of  said  Act  in  regard  to 
judgments  not  wholly  due  and  pajrable  at  the  time  of  entry,  and 
of  Section  6  of  said  Act   in  regard  to  bonds  of  indemnity. 

The  contentions  of  the  defendants  in  the  rule  were: 

First: — ^That  said  bond  and  warrant  of  Attorney  was  not 
wholly  due  and  payable,  either  at  the  time  of  its  date,  viz.,  August 
5th,  1893,  nor  at  the  time  it  purported  upon  its  face  to  be  due, 
viz.,  October  1,  1893,  nor  at  the  time  of  its  entry  of  record,  viz., 
November  27,  1895,  because  there  was  a  memorandum  which  was 
endorsed  upon  the  back  of  the  bond  before  its  execution  and 
delivery,  bearing  the  date  of  the  bond,  signed  by  the  obligee  in 
the  bond  and  sealed  with  his  seal,  which  memorandtmi  by  the 
overwhelming  weight  of  authority  both  at  law  and  in  equity 
must  be  construed  to  be  a  part  of  the  bond.  That  said  memoran- 
dtmi was  in  the  nature  of  a  defeasance  restraining  the  condition 
of  the  bond  and  making  it  in  effect  only  due  and  payable  upon,  a 
contingency  expressed  in  the  memorandum. 
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Second: — ^That  said  bond  and  warrant  by  reason  of  said 
memorandum  and  by  the  express  terms  thereof,  must  be  con- 
strued to  be  a  bond  or  obligation  of  indemnity. 

Third.— That  if  said  bond  and  warrant  was  not  wholly 
due  and  payable  at  the  date  of  its  entry  of  record  then  it  is 
expressly  excepted  from  the  provisions  of  said  Act  found  in 
Chapter  778,  Vol.  19,  Laws  of  Delaware,  Revised  Code  814,by 
Section  1  of  said  Act,  at  least  until  such  time  as  said  bond 
and  the  judgment  theretmder  may  become  wholly  due  and  pay- 
able.    Therefore,  the  lien  of  said  judgment  had  not  been  lost. 

Fourth: — That  if  said  bond  together  with  the  memorandum 
endorsed  thereon,  be  construed  by  the  Court  to  be  a  bond  of  in- 
demnity, then  it  was  expressly  excepted  from  the  provisions  of 
said  Act  in  Revised  Code,  814  by  Section  6  of  said  Act,  there- 
fore the  lien  of  said  judgment  had  not  been  lost. 

The  bond  upon  its  face  was  in  the  penal  sum  of  four  thousand 
dollars  conditioned  for  the  payment  of  two  thousand  dollars  upon 
the  first  day  of  October,  A.  D.  1893.  It  bore  date  the  fifth  day  of 
August,  1893.  It  was  executed  and  delivered  by  Benjamin 
Rothwell  to  Alexander  W.  Everson. 

The  endorsement  upon  the  back  of  the  bond  bore  the  same 
date  as  the  bond,  and  was  signed  by  Alexander  W.  Everson  and 
was  under  his  seal. 

The   endorsement   was  as   follows: 

•*  Whereas  I,  Alexander  W.  Everson,  the  obligee  within  nam- 
ed have  executed  a  bond  in  the  office  of  the  Register  of  the  Pro- 
bate of  Wills  and  granting  Letters  of  Administration  in  and  for 
the  County  of  New  Castle  in  the  sum  of  two  thousand  dollars  to 
secure  the  faithful  performance  by  Benjamin  Rothwell  the  obligor 
within  named  of  the  duties  devolving  upon  him  as  administrator 
of  the  goods  and  chattels  rights  and  credits  which  were  of  Mary 
R.  Lynam  deceased  under  letters  of  administration  granted  to 
him  by  said  Register  on  the  twelfth  day  of  March,  1889,  as  by  the 
record  of  said  office  appears.  Now  therefore,  I  do  hereby  ac- 
knowledge and  declare  that  the  within  bond  was  executed  and 
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delivered  to  me  to  indemnify  and  save  harmless  me,  my  heirs,  ex- 
ecutors, administrators  and  assigns  from  any  and  all  loss,  damage, 
costs  or  expenses  which  I  or  they  may  or  shall  stistain  or  incur  by 
reason  or  on  account  of  said  bond  or  any  execution  process  that 
may  be  issued  thereon.  Witness  my  hand  and  seal  this  fifth 
day  of  August^  Anno  Domini  1893." 
"Witness  present 

"Jos.  W.  H.  Watson  (Sgd.)  A.  W.  Everson  (sbal)." 

Facts: — Benjamin  Rothwell  was  granted  letters  of  adminis- 
tration in  the  oflSce  of  the  Register  of  Wills  for  New  Castle  Coxmty 
upon  the  Estate  of  Mary  R.  Lynam,  deceased,  and  upon  the 
twelfth  day  of  March,  A.  D.  1889,  executed  an  administration 
bond  in  the  sum  of  two  thousand  dollars,  which  bond  was  ex- 
ecuted by  Alexander  W.  Everson  as  surety.  Benjamin  Rothwell 
on  September  second,  1891,  passed  his  final  account  as  ad- 
ministrator of  Mary  R.  Lynam,  deceased,  by  which  he  showed  a 
balance  of  one  thousand  six  hundred  and  fifty-four  dollars 
($1,654.00)  in  his  hands  due  said  estate.  Mary  R.  Lynam  died 
intestate,  leaving  to  survive  her  as  her  only  heirs-at-law  a  brother, 
the  said  Benjamin  Rothwell,  her  administrator,  and  seven  child- 
ren of  Abram  Rothwell,  deceased,  who  was  a  brother  of  the 
said  Mary  R.  Lynam.  The  said  Benjamin  Rothwell  was,  there- 
fore, entitled  in  his  own  right  to  eight  himdred  and  twenty- 
seven  dollars  ($827.00),  with  interest  from  September  second, 
1891,  being  one-half  of  the  sum  in  his  hands  as  administrator  due 
the  estate.  And  the  said  seven  children  of  Abram  Rothwell  were 
entitled  to  the  sum  of  eight  hundred  and  twenty-seven  dollars 
($827.00),  with  interest  from  September  second,  1891,  being  the 
other  one-half  of  the  sum  in  his  hands  as  administrator  due  the 
estate.  Benjamin  Rothwell  has  never  paid  any  of  the  money  in 
his  hands  as  administrator  to  the  children  of  Abram  Rothwell, 
deceased.  On  the  fifth  of  August,  1893,  Benjamin  Rothwell 
executed  a  bond  and  warrant  in  the  sum  of  two  thousand  dollars, 
in  which  Alexander  W.  Everson  was  the  oblige.  The  bond  was 
prepared  in  the  presence  of  Benjamin  Rothwell  and  Alexander 
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W.  Everson  by  Joseph  W.  H.  Watson,  of  Newport,  Delaware. 
The  writing  on  the  face  and  the  back  of  the  bond  is  his  hand- 
writing. The  entire  bond,  including  the  endorsement  upon  its 
back,  was  read  by  Mr.  Watson  in  the  presence  of  Rothwell 
and  Everson  and  the  effect  was  fully  explained  to  both  of 
them  by  him.  Benjamin  Rothwell  then  signed  the  bond  and 
immediately  Alexander  W.  Everson  signed  the  memorandum 
upon  the  back  of  the  bond,  to  both  of  which  signatures  Mr. 
Watson  was  a  witness.  The  bond  was  then  delivered  to  Mr. 
Everson  and  was  entered  of  record  in  the  Superior  Court  on  the 
twenty-ninth  day  of  November,  A.  D.  1895.  The  Prothonotary 
endorsed  upon  the  record  of  the  judgment  the  words  "sub.  con." 
and  the  bond  was  filed  by  him  in  his  office,  and  has  remained  there 
until  this  time. 

On  the  eighth  day  of  January,  A.  D.  1906,  seven  judgments 
were  recovered  in  the  Superior  Court  against  Benjamin  Rothwell 
and  Alexander  W.  Everson  upon  the  administration  bond  in  the 
estate  of  Mary  R.  Lynam,  deceased.  The  aggregate  amount  of 
these  judgments  was  eight  hundred  and  twenty-  seven  dollars 
($827.00),  with  interest  from  September  second,  1891,  the  date  of 
the  passing  of  the  final  accoxmt  in  the  said  estate.  On  the  twen- 
tieth of  March,  A.  D.  1906,  Alexander  W.  Everson  paid  the  sum 
of  one  thousand  six  hundred  and  ninety-seven  dollars  and  sixty- 
seven  cents  ($1697.67)  in  satisfaction  and  discharge  of  the  said 
seven  judgments.  Until  the  twentieth  day  of  March,  A.  D.  1906, 
Mr.  Everson  had  not  been  damnified  in  any  way  under  the 
administration  bond  in  the  Lynam  estate. 

Execution  issued  upon  the  judgment  of  Everson  vs,  Rothwell 
in  August,  1906,  and  the  amount  of  Everson 's  loss  and  damage 
was  endorsed  upon  the  writ.  Lands  of  Benjamin  Rothwell  were 
levied  upon  under  this  writ  and  were  afterwards  advertised  for 
sale  under  a  writ  of  venditioni  exponas.  The  sale  was  stayed, 
pending  the  determination  of  the  questions  raised  by  the  rule  to 
show  cause. 
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Plaintiff's  Brief. 

The  bond  in  question  is  not  a  bond  of  indemnity. 

Martin  vs.  CourUy  2  Term  Reporter,  640;  Touissant  vs. 
Martinnant,  2  Term  Reporter  100. 

Indemnify: — To  secure  or  save  harmless  against  loss  or  dam- 
age, of  a  specified  character,  which  may  happen  in  the  future. 

Rawless  Law.  Diet;  Bouvier  Law.  Diet. 

Execution  might  have  issued  immediately  on  entry  of  the 
bond. 

Non  DamnificcUus  cannot  be  pleaded  to  debt  on  bond,  con- 
ditioned for  the  payment  of  a  stmi  of  money  at  a  certain  day, 
though  it  appear  by  the  condition  that  the  bond  was  given  by  way 
of  indemnity. 

Holmes  et  al  vs.  Rhodes,  1  B.  P.  638;  see  also  Locke  vs.  Homer, 
131  Mass.  93,  which  is  supported  by  the  following  cases: 

Hogan*s  Executor  vs.  CalverVs  Administrator,  21  Ala.  194  at 
199;  Redfield  vs.  Haight,  27  Conn.  31  at  36;  Lathrop  vs.  Atwood, 
21  Conn.  117;  Gage  vs.  Lewis,  68  III.  604  at  617-18;  Malott  vs. 
Goff,  96  Ind.  496;  Devel  vs.  Mcintosh,  23  Ind.  529;  Stout  vs.  Folger, 
34  Iowa  71;  Shattuck  vs.  Adams,  136  Mass.  34;  Farnsworth  vs. 
Bordman,  131  Mass.  115;  Hall  vs.  Nash,  10  Mass.  302;  Dye  vs. 
Mann,  10  Mass.  291;  Han  vs.  Hill,  29  Mo.  275;  KohUr  vs.  Mat- 
lage,  72  N.  Y.  259;  Churchill  vs.  Hunt,  3  Denio  321;  Gilbert  vs. 
Wiman,  1  Comstock  550;  Thomas  vs.  Allen,  1  Hill,  145;  Wilson  vs. 
Stilwell,  9  Ohio  State  467;  Henderson  &  Co.  vs.  Shillite  &  Co.  60 
N.  E.  295  at  298-9;  Hubbard  vs.  Billings,  35  Vt.  599  o^OOl; 
Crofoot  vs.  Moore,  4  Vt.  204;  Mills  vs.  Dow,  133  U.  S.  424  at  432; 
Johnson  vs.  Risk,  137  U.  S.  300  at  308. 

The  bond  in  question  is  not  an  obligation  with  conditions 
other  than  the  payment  of  money. 

Clanin  vs.  Esterly  Harvesting  Machine  Company,  3  L.  R.  A. 
863;  1  Parsons,  Notes  and  Bills  ^;  Haussoullier  vs.  Hartsinck,  7 
Term  Reporter  at  733;  Wells  vs.  Bringham,  6  Gushing,  6;  Martin 
vs.  Courte,  2  Term  Reporter,  640. 
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Defendants'   Brief. 

Construction  of  the  bond  and  warrant  of  Benjamin  Roth- 
well  to  Alexander  W.  Everson,  and  the  effect  of  the  memoran- 
dtim  endorsed  upon  the  back  of  said  bond. 

Memoranda  or  endorsements  made  upon  a  bond  at  the  time 
of  its  execution  may  become  a  part  thereof  where  it  is  evidently 
so  intended  by  the  parties. 

9  Lanv  Library,  Star  page  37;  Broke  vs.  Smith,  Moore  679; 
Steadman  vs.  Purchase  &  Coxe,  6  Term.  Rep.  737;  Burg,  Assignee 
of  Wheeler  vs.  Preston,  8  Term  Rep.  483;  Hatton  vs.  Young,  2  W. 
Blackstone  943 ;  Hurst  vs.  Jennings,  5  Barn.  &  Creswell  650,  at  659 ; 
Norton  vs.  Wood,  1  Ru^s  &  M.  178;  Major  vs.  Major,  1  Drewry 
164;  Osborne  vs.  Fulton,  1  Blackford  (Ind.)  233;  Harwood  vs. 
Hildredth,  4  Zabriskie  (N.  J.)  51 ;  Allen  vs.  Coxe,  2  Halsted  (N.  J.) 
89;  Nichols  vs.  Douglass,  8  Mo.  49;  William  vs.  Handley,  3  Bihb 
(Ky.)  10;  Hughes  vs.  Saunders,  3  Bibb  {Ky.)  360;  Cresswell  vs. 
Dean,  1  Hill  (S.  C.)  221  \  Shermer  vs.  Beale,  1  Wash.  {Va.)  11; 
Gordon  vs.  Frazier  &  Crosbie,  2  Wash.  (Va.)  130;  Harnsberger  vs. 
Geiger,  3  GraU  {Va.)  138. 

From  the  above  authorities  it  is  respectfully  submitted 
that  the  memorandum  upon  the  bond  and  warrant  in  this  case 
must  be  read  into  and  construed  with  the  condition  of  the  bond 
and  it  acttially  forms  part  of  the  said  condition.  It  might  be 
added  in  the  language  of  Judge  Potts,  in  Harwood  vs.  Hildredth, 
4  Zabriskie,  51,  above  cited,  that  the  bond  and  memorandum  are 
parts  of  the  same  transaction;  they  are  both  under  seal  and  of 
eqtial  solemnity;  they  appear  both  to  have  been  executed  at  the 
same  time;  they  relate  to  the  same  subject  matter;  the  manifest 
intention  of  the  parties  must  have  been  that  the  memorandum 
was  intended  to  show  that  the  bond  was  not  due  and  payable 
on  the  first  day  of  October,  A.  D.  1893,  as  set  forth  in  the  condi- 
tion on  the  face  of  the  bond. 

This  memorandum  is  in  the  nature  of  a  defeasance,  Shepp- 
ard*s  Precedents  at  Page  533,  defines  a  bond  with  a  defeasance  as 
follows: 
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''And  this  condition  (of  the  bond)  is  sometimes  called  a 
defeasance,  and  partictilarly  so,  when  is  (a  its  sometimes  it  is) 
contained  in  another  separate  deed  or  instrument;  but  most 
commonly  it  is  inserted  in  the  same  deed  wherein  the  obligation  is 
contained.  And  then  also  it  is  either  written  under  the  obliga- 
tion or  included  in  the  body  of  it,  or  endorsed  upon  the  back  of  it" 

It  clearly  appears  from  said  memorandum  on  the  back  of 
the  bond  that  at  the  time  of  the  execution  of  the  bond  nothing 
was  due  from  Rothwell,  the  obligor,  to  Everson,  the  obligee.  It 
further  appears  from  the  memorandum  that  unless  Everson 
shotdd  at  some  time  be  damnified  upon  the  administration  bond, 
there  would  never  be  any  money  due  him  upon  this  judgment. 

Everson  could  not  recover  upon  this  judgment  tmtil  he  was 
damnified,  and  then  he  could  only  recover  the  amount  of  his  loss 
actually  sustained,  which  amount  he  would  have  to  endorse  upon 
the  writ  when  execution  issued.  This  proposition  is  amply  sup- 
ported by  the  following  authorities  in  this  State: 

Sutton  vs.  Mulford,  2  Harr.  72;  Stoats  vs.  Herbert,  4  Del.  Ch. 
616. 

If  execution  had  issued  upon  this  judgment  before  Everson 
was  damnified,  there  were  two  methods  of  procedure  by  which 
the  defendant  Rothwell  might  have  shown  that  nothing  was  due 
and  payable  upon  this  judgment  at  the  time  the  execution  issued. 

First: — He  might  have  come  into  Superior  Coiut  in  term 
time  and  have  obtained  a  rule  to  show  cause  why  said  execution 
should  not  be  stayed  and  why  he  should  not  be  let  into  trial  before 
a  jury  at  the  bar  of  the  Court  to  ascertain  whether  any,  and  if 
so  what  amount,  was  then  due  upon  the  judgment. 

Sutton  vs,  Mulford,  2  Harr.  72;  Townsend  vs.  Tawnsend, 
6  Harr.  20;  Welch  vs.  Coulboum,  3  Houst.  647;  Staats  vs.  Herbert, 
4  Del.  Ch.  516. 

Second: — ^The  defendant  Rothwell  might  have  filed  his  bill 
in  equity  asking  for  an  order  restraining  the  proceedings  at 
law,  and  the  Chancellor  would  have  granted  the  order  and  might 
have  directed  an  issue  of  quantum  damnificatus  to  ascertain  what 
damage,  if  any,  the  plaintiff  in  the  judgment  had  thus  sustained. 
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Stoats  VS.  Herbert,  4  Del.  Ch.  516. 

It  is  confidently  maintained  that  the  plaintiff  Everson  could 
in  no  manner  say  that  any  sum  of  money  was  due  and  payable 
on  his  judgment  until  after  March  20,  1906,  the  date  upon  which 
he  first  suffered  loss  under  the  administration  bond. 

If  it  be  true  that  nothing  was  due  and  payable  upon  this 
judgment  at  the  time  of  its  entry  of  record,  then  it  is  excepted 
from  the  provision  of  the  Act  found  in  Chap.  778,  Vol  19,  Laws 
of  Delaware,  Rev.  Code,  814. 

Section  One  of  said  Act  is  as  follows: — 

"No  judgment  for  the  recovery  of  money  hereafter  entered 
or  recorded  in  the  Superior  Court  of  this  State  in  any  County, 
whether  rendered  by  said  Court  or  transferred  from  the  Court  of 
Errors  and  Appeals  ♦  ♦  ♦  shall  continue  a  lien  upon  real 
estate  for  a  longer  term  than  ten  years  next  following  the  day 
of  entry  or  recording  of  said  judgment; 

Or  in  case  the  whole  or  any  part  of  the  money  for  which  such 
judgment  shall  be  recovered  or  rendered  shall  not  be  due  and 
payable  at  or  before  the  time  of  its  entry  or  recording  the  day  on 
which  such  money  shall  have  become  wholly  due  and  payabky 
unless  within  the  said  term  of  ten  years,  the  lien  of  such  judg- 
ment shall  be  renewed  and  continued  by  a  written  agreement," 
etc. 

There  is  a  statute  of  the  State  of  New  Jersey  which  contains 
language  very  similar  to  the  language  of  Section  1  of  the  Act 
above  set  out. 

This  New  Jersey  statute  is  exhaustively  construed  in  the 
following  two  cases: 

Sayers  vs.  Hewes,  32  N.  J.  Eq.,  652;  Ely  vs.  Clapp,  27  N. 
J,  L.  555  at  577. 

The  statute  provided  that  no  judgment  should  be  entered  by 
confession  upon  a  warrant  of  attorney  xmless  the  plaintiff  should 
file  an  affidavit  setting  forth  the  true  cause  of  action  and  that 
the  debt  is  bona  fide  and  justly  due  and  owing  at  the  time  of  the 
entry   of  the  judgment. 
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The  two  New  Jersey  cases,  above  cited,  both  hold  that  a 
judgment  confessed  to  secure  future  advances  is  not  a  judgment 
which  is  due  and  owing  at  the  time  of  confession  and  that  a  judg- 
ment of  indenmity  is  not  a  judgment  which  is  due  and  owing  at 
the  time  of  the  confession  of  said  judgment. 

The  bond  by  the  express  terms  of  the  memorandum  upon  its 
back  is  a  bond  or  obligation  of  indemnity,  clearly  so  intended  by 
the  parties  to  it  to  be  such  and  solemnly  so  declared  by  the  obligee 
under  his  hand  and  seal  to  be  such. 

Section  6  of  the  ten  year  lien  Act,  Rev,  Code  cU  page  816, 
excepts  such  judgment  from  the  operation  of  the  statute. 

Section  6  of  said  Act  is  as  follows: 

"The  provisions  of  the  foregoing  sections  of  this  Act  shall  not 
operate  to  defeat  the  due  enforcement  of  any  writ  of  execution 
under  any  judgment  for  the  recovery  of  money  ♦  ♦  *  twr 
shall  they  apply  to  any  judgment  heretofore  or  hereafter  entered  by 
virtue  of  a  warrant  of  Attorney,  or  otherwise,  by  confession  in  said 
Court  in  any  County  upon  any  bond  or  obligation  of  indemnity, 
or  for  the  faithftd  discharge  of  duty,  or  with  conditions  other 
than  for  the  payment  of  money,  or  to  any  judgment  upon  a 
mortgage   or   recognizance,"    etc. 

Per  Curiam: — Let  the  rule  be  discharged. 
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John  Townsbnd  vs.  Thb  Wilmington  City  Railway  Company, 
a  corporation  of  the  State  of  Delaware. 

Linda  O.  Townsbnd  vs.  The  Wilmington  City  Railway  Com- 
pany, a  corporation  of  the  State  of  Delaware. 

Personal  Injuries — Negligence — Street  Railway — Measure  of 
Damages  for  Wife;  for  Husband. 

1.  In  an  action  brought  by  a  married  woman  for  personal  injuries, 
the  measure  of  damages  wotdd  be  such  a  sum  as  wotdd  reasonably  compen- 
sate her  for  her  pain  and  suffering  in  the  past  and  such  as  may  come  to 
her  in  the  future  by  reason  of  the  injuries  complained  of,  also  for  any 
permanent  disability  arising  therefrom,  and  for  any  loss  of  wages  she  may 
nave  sustained  from  her  personal  labors  performed,  not  for  the  family 
but  which  she  would  have  otherwise  earned. 

2.  The  measure  of  damages  for  the  husband,  who  was  injured  in  the 
same  accident,  would  be  such  a  sum  as  would  reasonably  compensate  him 
for  his  personal  injuries,  the  expenses  incurred  by  him  in  curing  himself 
and  his  wife,  and  for  the  loss  of  any  services  of  the  wife  to  the  family. 

(June    10,    1907.) 

Lore,  C.  J.,  and  Grubb  and  I^ennewill,  J.  J.,  sitting. 

Howell  S.  England  and  William  S.  Hilles  for  plaintiffs. 

Walter  H.  Hayes  for  defendant. 

Superior  Cotirt,  New  Castle  County,  May  Term,  1907. 

Actions  to  recover  Damages  for  personal  injuries,  (Nos. 
154  and  155,  September  Term,  1906). 

LoRB,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — In  this  trial  you  have  for  your 
determination,  two  suits  against  the  Wilmington  City  Railway 
Company,  the  defendant;  one  brought  by  John  Townsend  and 
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the  other  by  Linda  O.  Townsend»  his  wife,  to  recover  damages 
for  injuries  which  are  claimed  to  have  been  received  by  reason  of 
the  negligence  of  the  defendant  company.  For  convenience,  the 
two  suits  have  been  tried  together.  The  injuries  are  claimed  to 
have  resulted  from  the  collision  of  two  cars  of  the  defendant 
company,  at  Fourth  and  Market  Streets,  in  this  City,  on  the  nine- 
teenth day  of  August,  1906. 

The  defendant  company  admits  that  at  the  time  of  the  acci- 
dent, it  owned  and  operated  the  two  cars  which  collided,  and 
also  that  such  collision  resulted  from  its  negligence.  The  ques- 
tion for  your  determination,  therefore,  upon  the  evidence,  is 
what  damages  each  plaintiff  shall  recover. 

John  Townsend  claims  that  by  reason  of  the  accident,  his 
nervous  system  was  so  shocked  and  injured  that  he  has  been 
unable  to  perform  work  as  he  did  before  that  time.  He  also 
claims  for  the  loss  of  the  services  of  his  wife,  and  for  expenses 
incxirred  in  his  efforts  to  cure  her  and  himself. 

In  estimating  his  damages,  your  verdict  should  be  for  such  a 
sum  as  will  reasonably  compensate  him  for  his  injuries,  including 
therein,  his  pain  and  suffering  in  the  past  and  such  as  may  come 
in  the  future,  arising  from  these  injuries,  and  also  for  any  per- 
manent loss  of  ability  to  earn  a  living. 

It  should  also  include  any  expenses  that  he  has  incurred  in 
attempting  to  cure  himself,  and  his  wife,  and  for  such  loss  for 
the  services  of  his  wife,  as  he  may  have  sustained  in  the  past,  or  as 
may  result  in  the  future,  by  reason  of  the  injuries  complained  of. 

Linda  O.  Townsend  claims  that  by  the  accident  her  collar 
bone  was  broken,  her  right  arm  damaged,  and  her  back  and  spine 
became  injured.  She  claims  damages,  in  this  suit,  for  these  in- 
juries, as  well  as  for  the  loss  of  money  that  she  might  make  out- 
side of  her  family  duties. 

The  laws  of  this  State  provide  that  a  married  woman  may 
recover  the  wages  for  her  personal  labor,  not  performed  for  the 
femily,  and  may  maintain  an  action  therefor,  in  her  own  name 
and  her  own  right,  against  her  husband  or  any  other  person. 

Your  verdict  in  the  case  of  Linda  O.  Townsend,  therefore » 
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should  be  for  such  sum  as  will  reasonably  compensate  her  for  her 
pain  and  suffering  in  the  past,  and  such  as  may  come  to  her  in 
the  future,  by  reason  of  the  injuries  complained  of,  also  for  any 
permanent  disability  arising  therefrom,  and  for  any  loss  of  wages 
she  may  have  sustained  from  her  personal  labors  performed,  not 
for  the  family,  but  which  she  would  have  otherwise  earned. 

You  are  trying  the  two  cases  together,  but  you  must  render 
separate  verdicts.  Briefly,  the  husband  may  recover  for  his 
personal  injuries,  the  expenses  incurred  by  him  in  curing  himself 
and  his  Wife,  and  for  the  loss  of  any  services  of  the  wife  to  the 
family. 

The  wife  may  recover  for  her  own  personal  injuries,  and  for 
such  wages  as  she  would  receive  for  work  performed  outside  of  her 
family  duties. 

Verdict  for  plaintiff,  John  Townsend  for  $500. 
Verdict  for  plaintiff  Linda  O.  Townsend  for  $10,000. 


Digitized  by  VjOOQIC 


258  SUPERIOR  COURT. 

SYLLABUS. 

State  op  Dblawarb,  upon  the  relation  of  **The  Mayor  and 
Council  op  Wilmington"  and  Horace  Wilson,  Mayor  of 
said  corporation,  f;5.  Eugene  M.  Sayers,  Assessor  and  Collec- 
tor of  Taxes  for  the  Southern  District  of  the  City  of  Wil- 
mington. 

Mandamus — Mayor  and  Council  of  Wilmington — Assessor  and 

Collector  of  Taxes — Bond — Freehold  Security — Corporate 

Security — City  Charter — City  Ordinance. 

1.     The  City  Council  cannot  repeal  a  provision  of  the  City  Charter 
by  an  ordinance. 


2.  The  city  ordinance  providing  that  the  Assessor  and  Collector  of 
Taxes  might  give  bond  with  corporate  security,  does  not  relieve  said 
oflBcer  from  giving  freehold  security,  as  required  by  the  City  Charter. 


3.     The  said  officer  will  not  be  compelled,  in  a  mandamus  proceeding, 
to  give  bond  in  accordance  with  the  provision  of  said  ordinance. 

(December   12,    1907.) 

Lore,  C.  J.,  and  Spruance,  J.,  sitting. 

Sylvester  D,  Townsend,  Jr.,  City  Solicitor,  for  relators. 

Robert  G,  Harman  for  the  respondent. 

Superior  Court,  New  Castle  Coxmty,  November  Term,  1907. 

Rule  to  show  cause  why  a  writ  of  peremptory  mandamus 
should  not  issue  (being  No.  110,  November  Term,  1907)  directed 
to  Eugene  M.  Sayers,  Assessor  and  Collector  of  Taxes,  for  the 
Southern  District  of  the  City  of  Wilmington,  commanding  him 
that  he  do  give  bond  to  "  The  Mayor  and  Cotmcil  of  Wilmington*' 
with  a  satisfactory  surety  company,  in  accordance  with  the  pro- 
visions of  a  city  ordinance  passed  by  City  Council  August  22, 
1907,  although  Section  97  of  the  City  Charter  provided  for  the 
giving  of  freehold  security  by  such  officer,  which  security  had 
been  given. 
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Motion  to  quash  rule  and  dismiss  petition,  for  the  following 
reasons: 

1.  Because  said  ordinance  is  in  conflict  with  Section  97  of 
the  City  Charter, 

2.  Becatise  said  ordinance  is  not  within  the  corporate 
powers  of  "The  Mayor  and  Council  of  Wilmington." 

3.  Because  the  initiative  and  referendum  statute  under  and 
by  virtue  of  which  said  ordinance  was  passed,  is  unconstitutional 
for  the  reason  that  it  delegates,  or  attempts  to  delegate,  legisla- 
tive powers. 

After  hearing  argument,  the  Court  rendered  the  following 
decision: 

Lore,  C.  J. : — We  think  that  the  City  Council  cannot  repeal  a 
provision  of  the  City  Charter  by  an  ordinance. 
We  discharge  the  rule  and  dismiss  the  petition. 
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JosBPHiNE  LoscoLZO,  d.  b.  a.,t;5.  Lewis  Eggnbr,  p.  b.  r. 

Landlord  and  Tenant — Repairs — Payment — Contract — Executor — 
Occupancy  of  Premises — Statute — Payment  of  Debts 
of  Deceased — Set-off — Statute  of  Limitations, 

1.  When  a  person  rents  a  property  he  takes  it  as  it  is,  and  unless  the 
landlord  has  agreed  to  make  repairs,  or  agrees  that  the  repairs  shall  be 
made,  or,  having  been  made,  promises  to  pay  for  them,  the  landlord  is 
not  bound  to  pay  for  them.  If  the  landlord  authorized  the  tenant  to 
make  the  repairs,  or  if  he  directed  him  to  have  them  made,  the  law  would 
imply  a  promise  to  pay  for  them. 

2.  The  tenant  cannot  dispute  his  landlord's  title. 

3.  If  the  plaintiff,  who  lived  in  the  premises  during  his  father's 
lifetime,  and  who  became  the  executor  of  his  father,  and  continued  to  live 
there  after  his  father's  death,  charged  himself  a  fair  amount  for  the  use  and 
occupation  of  the  premises,  and  applied  that  amount  to  the  payment  of 
the  debts  of  his  father,  he  would  not  be  liable  to  the  devisee  for  the  use  and 
occupation  of  the  premises.  And,  if  the  charge  for  use  and  occupation  of 
the  premises  was  more  than  three  years  before  the  action  was  brought, 
it  is  barred  by  the  statute  of  limitations,  and  cannot  be  allowed  as  a  set-off, 

4.  But  if  the  plaintiff  occupied  the  premises  as  the  tenant  of  the 
defendant,  and  the  charge  therefor  has  not  been  paid,  and  is  not  barred 
by  the  statute  of  limitations,  it  may  be  set-off  against  any  amoimt  found 
to  be  due  to  the  plaintiff. 

(February   4,    1908.) 


Judges  Spruance  and  Boyce  sitting. 

Edward  W.  Cooch  for  d.  b.  a. 
Lilbume  Chandler  for  p.  b.  r. 

Superior  Court,  New  Castle  County,  January  Term,  1908. 

Appeal  (No.  89,  November  Term,  1907). 

Spruance,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  action  was  brought  by  the 
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plaintiff  against  the  defendant  to  recover  the  amount  of  certain 
charges  which  are  set  down  in  a  bill  of  particulars  filed  by  the 
plaintiff.  The  limit  of  the  plaintiff's  claim  is  what  is  contained  in 
the  bill  of  particulars.  The  first  item  in  said  bill  of  particulars  is  a 
charge  for  cleaning,  on  April  first,  1903.  That  charge  would  be 
barred  by  the  statute  of  limitations,  it  being  more  than  three 
years  before  the  action  was  brought,  which  was  August  sixth, 
1907,  unless  it  comes  within  the  following  clause  of  our  statute  of 
limitations, — "If  at  the  time  when  a  cause  of  action  accrues 
against  any  person,  he  shall  be  out  of  the  State,  the  action  may  be 
commenced  within  the  time  herein  limited  therefor,  after  such 
person  shall  come  into  the  State  in  such  xnanner  that,  by  reason- 
able diligence,  he  may  be  served  with  process." 

Revised  Code,  Chap,  123,  Sec.  14. 

The  evidence  is  that  this  defendant  did  reside  out  of  the 
State  when  said  cause  of  action  accrued,  but  that  she  came  into 
the  State  in  the  manner  prescribed  by  the  statute  on  the  twenty- 
fourth  of  September,  1904.  From  that  date  until  the  time  the 
action  was  brought  was  not  three  years.  Therefore,  the  action 
as  to  this  item  is  not  barred  by  the  statute  of  limitations. 

The  plaintiff  claims  that  the  charges  in  his  bill  of  particulrs 
are  for  work  and  labor  and  money  laid  out  in  putting  in  repair  a 
property  belonging  to  the  defendant,  which  he,  the  plaintiff, 
occupied  as  tenant  under  the  defendant.  The  general  niles  of 
law  is  that  a  landlord  is  not  bound  to  pay  for  repairs  made  by  a 
.tenant  without  his  authority.  When  a  man  rents  a  property  he 
takes  it  as  it  is,  and  unless  the  landlord  has  agreed  to  make  re- 
pairs, or  agrees  that  the  repairs  shall  be  made,  or,  having  been 
made,  promises  to  pay  for  them,  the  landlord  is  not  bound  to  pay 
for  them.  It  is  claimed  on  the  part  of  the  plaintiff  that  the  owner 
of  these  premises  did  agree  to  pay  for  the  said  repairs;  that  she 
authorized  the  plaintiff  to  make  such  repairs  as  might  be  neces- 
sary to  put  the  property  in  proper  condition.  If  the  defendant 
did  authorize  the  tenant  to  make  the  repairs,  or  if  she  directed 
the  tenant  to  have  them  made,  the  law  would  imply  a  promise  on 
her  part  to  pay  for  them.     But  if  they  were  made  without    her 
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authority,  or  direction,  and  without  her  promise  to  pay  for  them, 
she  wotdd  not  be  bound  to  pay  for  them;  and  it  wotdd  be  merely 
a  voluntary  expenditure  of  money  by  the  plaintiff. 

You  may  put  out  of  your  minds  all  question  as  to  the  owner- 
ship of  this  property.  The  plaintiff  testified  that  for  a  time  at 
least  he  was  tenant  of  these  premises  under  the  defendant ;  and 
he  cotdd  not  therefore  dispute  her  title. 

You  have  heard  the  testimony  of  the  plaintiff  and  his  wife 
as  to  what  passed  between  the  plaintiff  and  the  defendant  before 
these  repairs  were  commenced;  which  was,  substantially,  that  the 
tenant  should  go  on  and  make  them,  leaving  him  considerable 
latitude  as  to  the  character  of  the  repairs.  You  have  also  heard 
the  testimony  of  the  defendant  in  which  she  denies  that  she  ever 
had  any  such  conversation  as  testified  to  by  the  plaintiff,  and  his 
wife,  and  states  that  she  gave  no  direction  whatever  as  to  re- 
pairs, but  referred  the  plaintiff  to  her  agent  when  he  spoke  of 
repairs.  You  have  heard  the  testimony  of  the  agent,  in  which  he 
stated  that  he  neither  ordered  or  authorized  any  repairs.  You 
are  the  judges  of  the  evidence,  and  under  the  evidence  you  are 
to  determine  whether  or  not  this  defendant  did  undertake  to  pay 
for  these  repairs,  or — ^what  is  the  same  thing — ^whether  she  au- 
thorized the  tenant  to  make  them  at  her  expense.  If  she  did, 
the  law  will  imply  a  promise  to  pay  for  them  when  they  had  been 
made,  and  it  wotdd  not  employ  the  promise  unless  there  was 
some  direction  of  that  kind  on  her  part  or  on  the  part  of  her 
agent. 

The  defendant  has  pleaded  a  set-off.  It  appears  from  the 
evidence  that  the  plaintiff,  occupied  the  premises  from  about  the 
time  of  the  death  of  his  father,  on  the  seventeenth  of  Jtdy  1891, 
until  about  Christmas  of  the  same  year.  The  defendant,  as 
devisee  of  the  plaintiff's  father,  claims  as  a  set-off  the  rental  for 
the  occupation  of  the  premises  during  that  time.  In  reply  to 
this  claim  of  the  defendant,  the  plaintiff  says  that  he  was  the 
executor  of  his  father;  that  he  lived  in  the  premises  during  his 
father's  lifetime,  and  continued  to  live  there  after  his  father  died 
from  the  seventeenth  of  July  until  about  Christmas  1901 ;  that  as 
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executor  of  his  father,  he  charged  himself  with  the  use  and 
occupation  of  the  premises  during  said  period,  and  carried  that 
money  into  his  father's  estate  and  applied  it  to  the  payment  of 
his  father's  debts.  If  this  is  true,  the  rent  of  the  premises 
during  said  period  cannot  be  set-oflE  in  this  action.  A  statute  of 
this  State  provides  that  "The  rents  and  prol&ts  of  the  real  estate 
of  the  deceased  which  shall  come  into  the  hands  of  the  executor, 
or  administrator,  shall  be  assets  for  the  payment  of  debts,  and 
he  shall  be  chargeable  therewith  accordingly;  and  upon  a  demand 
of  the  heir  or  devisee,  for  such  rents  and  profits,  it  shall  be  a 
suflScient  answer,  that  the  same  have  been  applied  to  debts 
against  the  deceased,  or  that  there  are  such  debts  to  which  they 
are  applicable.  Nothing  in  this  Section  shall  give  the  executor, 
or  administrator,  any  right  of  possession  of  the  real  estate;  but 
if  he  be  in  possession,  he  shall,  with  the  rents  and  prol&ts,  keep 
the  premises    in    tenable    repair." 

Revised  Code,  Chap,  89,  Sec.  28. 

If  you  are  satisfied  that  the  plaintiff  was  the  executor  of 
his  father,  and  did  charge  himself  a  fair  amount  for  the  use  and 
occupation  during  the  period  in  1901  in  which  he  occupied  the 
premises,  and  that  he  applied  that  amount  to  the  payment  of 
the  debts  of  his  father,  he  would  not  be  liable  to  this  defendant  as 
devisee  for  the  use  and  occupation  of  the  premises. 

The  charge  for  use  and  occupation  of  the  premises  by  the 
plaintiff  during  the  latter  part  of  the  year  1901  was  much  more 
than  three  years  before  this  action  was  brought,  which  was  on 
August  sixth,  1907,  and  it  is  barred  by  the  statute  of  limitations. 
You  should  therefore  not  allow  anything  on  account  of  this  claim 
of  set-off. 

There  is  another  item  of  set-off  which  is  for  a  balance  of  rent 
of  the  premises  from  August  eighth,  1904,  to  March  twenty-fifth, 
1906.  The  plaintiff  denies  that  he  occupied  the  premises  so  long 
as  that,  but  sajrs  that  he  ceased  to  occupy  the  premises  in  May, 
1905.  You  have  heard  the  testimony  of  Mr.  Stayton,  the  agent 
of  the  defendant,  which  is  to  the  effect  that  the  plaintiff  did 
occupy  the  premises  for  the  time  claimed  by  the  defendant; 
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that  the  rent  agreed  upon  was  seven  dollars  per  month,  and  that 
the  total  amount  of  the  rent  for  the  time  the  plaintiff  occupied  the 
pren[iises  was  one  hundred  and  thirty-seven  dollars  and  sixty-six 
cents.  The  defendant  admits  that  she  has  been  paid  on  account 
of  that  stmi,  one  hundred  and  eighteen  dollars  and  sixty-six 
cents,  leaving  a  balance  of  nineteen  dollars  for  rent  unpaid  for 
that  period.  If  you  find  from  the  evidence  that  there  is  a  bal- 
ance of  rent  due  for  that  period,  you  should  set  it  off  against  any 
amount  you  may  find  to  be  due  to  the  plaintiff. 

If  after  deducting  the  amount  due  to  the  defendant,  you  find 
that  there  is  a  balance  due  to  the  plaintiff,  your  verdict  should 
be  for  the  plaintiff  for  that  balance;  but  if  you  find  that  the 
amount  due  to  the  defendant  exceeds  the  amount  due  to  the 
plaintiff,  your  verdict  should  be  for  the  defendant  for  such  excess. 

Verdict  for  defendant  for  $11.00. 
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SYLLABUS 

Frank  Voigtmann  and  Silas  Harris  Pomeroy,  trading  as 

VOIGTMANN  AND  COMPANY  VS,  WILMINGTON  TrUST  BUILD- 
ING Corporation,  a  corporation  existing  under  the  laws  of 
the  State  op  Delaware,  owner  or  reputed  owner,  and 
Manupacturers'  Contracting  Company,  a  corporation 
existing  under  the  laws  of  the  State  of  New  Jersey,  Contrac- 
tor. 


Mechanics'       Lien — Pleading — Set-off— Recoupment — Contract — 
Forfeiture — Statement  of  Claim — When  to  be  Filed — 
Statute — Termination  of  Contract  by  Defend- 
ant— Effect   of — On  Credit  of     House, 
Building  or  Structure — Material 
Requirement — Must  be  Proved, 

1.  At  common  law,  in  proceedings  upon  scire  facias,  there  was  no 
such  thing  known  as  set-off.  The  subjects  to  which  the  writ  applied  were 
matters  of  record, — ^judgments  or  recognizances.  But  in  this  and  many 
other  States  it  has  been  made  applicable  to  mechanics'  liens,  and  set-off  is  a 
^ood  and  appropriate  plea  in  such  an  action.  It  is,  however  demurrable 
if  not    drawn   out. 

2.  A  plea  of  set-off  is  bad  if  it  is  not  for  a  sum  liqtiidated,  or  which 
can  be  ascertained  by  calculation,  as  our  Statute  requires. 

3.  It  is  our  settled  practice  not  to  plead,  but  to  give  verdict  of 
the  plea  of  recoupment. 

4.  Mechanics'  lien  is  not  an  action  on  contract.  It  is  more  in  the 
nature  of  an  action  of  assumpsit  for  the  price  and  value  of  work,  labor  and 
materials  furnished  by  the  claimants.  If  a  portion  of  the  materials  was 
not  of  the  quality  and  kind  specified  by  the  contract,  but  they  were  re- 
ceived and  used,  the  claimant  may  recover  what  they  were  worth. 

5  Courts  do  not  encourage  forfeitures.  The  right  to  declare  a 
forfeiture  of  the  contract  does  not  carry  with  it  the  right  to  refuse  pay- 
ment for  labor  and  materials  not  in  conformity  with  the  contract,  which 
were  received  and  used  and  were  of  benefit  to  the  defendant. 

6.  A  notice  of  recoupment  is  sufficient  if  it  informs  the  claimant 
what  is  relied  on  by  way  of  recoupment,  and  shows  that  these  matters 
relate  to  or  grow  out  of  the  subject  of  the  action. 

7.  In  an  action  of  mechanics*  lien,  if  it  appears  from  the  testimony 
that  the  statement  of  the  plaintiff's  claim  was  not  filed  within  the  time  re- 
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quired  by  the  statute,  a  non-suit  will  be  granted.  The  plaintiff  will  not 
be  relieved  of  the  requirement  by  the  act  of  the  defendant  which  terminat- 
ed the  contract  before  it  had  been  fully  performed,  and  prevented  the 
plaintiff  from  proceeding  with  the  work.  Tiie  time  when  the  last  work  and 
labor,  or  furmshing  of  materials,  was  finished  cannot  be  considered  the 
date  when  defendant  terminated  the  contract. 

8.  Testimony  showing  that  the  work,  labor  and  materials  were  per- 
formed and  furnished  to  and  for  the  building,  house  or  structure,  is  not 
tantamount  to  that  which  the  statute  requires,  viz. .  an  the  credit  of  the 
building,  house  or  structure. 

9.  That  part  of  the  statute  which  provides,  that  "it  may  be  lawftd 
for  any  person  or  persons  having  performed  work  and  labor  or  materials 
&c., — to  obtain  a  hen  upon  such  building,  house  or  structure, — ^is  subject 
to  the  qualification"  that  the  said  work  and  labor  were  perormed,  or  said, 
materisus  were  furnished,  on  the  credit  of  the  said  building,  house  or 
structure. 

10.  The  statute  is  plain  as  to  what  is  required  to  be  embodied  in  the 
statement,  and  every  substantial  part  must  be  supported  by  evidence  in 
order  that  the  plaintiff  may  succeed.  The  allegation  that  the  work  and 
labor  was  performed,  or  the  materials  furnished,  on  the  credit  of  the  build- 
ing, house  or  structure,  is  a  material  and  a  substantisil  fact,  required  by  the 
statute  to  be  not  only  embodied  in  the  plaintiff's  statement,  but  also  to  be 
proved  at  the  tri^. 

(March  24;   June  24,    1908.) 

Judges  Spruance  and  Boycb  sitting. 

Thomas  F.  Bayard  for  plaintiffs. 

WiUiam  S.  Hilles  for  defendants. 

Superior  Court,  New  Castle  County,  March  Term,  1908. 

SciRB  Facias  on  Mechanics'  Lien  (No.  34,  September 
Term,  1907). 

Special  demurrers  to  defendants*  pleas,  and  motion  to  strike 
out  notice  of  recoupment.     Motion  for  a  nonsuit  granted. 

Spruance,  J.: — No  doubt  at  common  law  in  proceedings 
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upon  scire  facias  there  was  no  such  thing  known  as  set-oflE.  The 
theory  upon  which  this  rule  was  established  must  have  been  that 
the  subjects  to  which  scire  facias  was  then  applied  were  matters 
of  record;  judgments  or  recognizances.  They  were  cases  where 
there  had  been  an  adjudication  of  indebtedness  and  a  judgment 
of  the  Court  or  a  recognizance  where  there  was  a  solemn  acknowl- 
edgment in  Court  binding  the   parties. 

The  case  of  Burton  vs.  Willin,  6  Houst.  522,  was  an  appeal 
from  a  decision  of  the  Court  of  Chancery.  Burton  had  entered 
into  a  recognizance  in  the  Orphans'  Court,  and  one  of  the  parties 
entitled  under  the  recognizance  was  a  young  woman  named 
Virginia  C.  Truitt.  Burton  had  expended  certain  money  for  the 
benefit  of  Virginia  during  her  minority,  and  he  desired  to  set-off 
the  money  he  had  thus  expended  against  her  claim  for  her 
share  of  his  recognizance.  It  was  something  which,  while  it 
partook  of  the  nature  of  set-off  or  recoupment,  yet  from  its  very 
nature  it  was  not  a  thing  to  be  set  off  and  could  not  be  set-off, 
and  the  only  way  to  have  it  allowed  was  by  the  intervention  of  the 
Court  of  Chancery.  For  this  purpose  a  bill  in  equity  was  filed  by 
Burton  before  Edward  Ridgely  as  Chancellor  ad  litem.  The 
Chancellor  refused  to  allow  it,  but  upon  appeal  to  the  Court  of 
Errors  and  Appeals,  it  was  allowed,  but  not  on  any  common  law 
rule,  but  in  the  exercise  of  the  power  which  the  Court  of  equity 
had.  So  that  the  remarks  of  the  Coiut  in  that  case  about  plead- 
ing at  common  law,  and  whether  set-off  could  or  could  not  be 
allowed  are  obiter. 

In  America,  in  many  of  the  States,  and  in  our  own  State, 
the  writ  of  scire  facias  has  been  made  applicable  to  mortgages 
and  mechanics'  liens.  It  is  contended  that  set-off  cannot  be 
pleaded  in  an  action  of  scire  facias  upon  a  mechanics'  lien. 
If  it  cannot  be  so  pleaded,  the  consequences  would  be  most  se- 
rious. That  our  Courts  hold  that  the  common  law  rules  in  re- 
gard to  pleading  in  cases  of  scire  facias  do  not  apply  to  scire  facias 
on  mechanics'  liens  is  best  demonstrated  by  the  first  plea  in  this 
case,  viz.,  non  assumpsit.  This  plea  wotdd  not  be  allowed  in 
case  of  scire  facias  on  a  judgment  or  recognizance,  but  is  here  a 
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usual  and  appropriate  plea  in  case  of  scire  facias,  on  a  mechanics' 
lien.  This  proceeding  is  not  upon  a  record,  not  upon  a  judg- 
ment ;  not  upon  an)rthing  by  which  the  indebtedness  of  the  plain- 
tiffs, or  defendants,  or  either  of  them,  has  been  ascertained. 
That  is  the  object  of  this  proceeding;  and  we  see  no  reason  why 
the  same  pleas  might  not  be  used  in  this  case  as  in  any  case  of 
assumpsit.  Both  reason  and  the  purposes  of  justice  require 
that  the  same  latitude  be  allowed. 

In  this  case  the  first  plea  is  non  assumpsit,  the  second 
payment,  the  third  "set-off,"  and  the  fourth  a  special  plea  to  be 
considered  hereafter.  We  hold  that  set-off  is  a  good  and  appro- 
priate plea  in  an  action  of  this  kind,  but  the  difficluty  is  that  the 
plea  of  set-off  is  not  drawn  out.  The  usual  method  is  to  proceed 
under  Section  4  of  Rule  8  {Rules  of  the  Superior  Court)  which  pro- 
vides; that  a  plea  of  set-off  shall,  if  required,  be  drawn  out;  and 
shall  state  the  matters  of  set-off  with  reasonable  certainty.  All 
counter  claims  by  way  of  recoupment  shall  be  filed  with  the  plea, 
and  set  forth  with  like  reasonable  certainty."  And  Section  3 
of  the  same  Rule  provides:  that  "Whenever  a  party  pleads  or 
replies  specially  and  such  plea  or  replication  be  not  drawn  out 
at  length,  or  whenever  a  plea  is  filed,  with  leave  to  give  the  special 
matters  in  evidence,  the  facts  intended  to  be  relied  on  shall  be 
suggested  on  the  record."  The  easy  and  usual  method  is  to 
give  notice  to  draw  out  the  set-off,  but  that  has  not  been  done  in 
this  case.  It  is  demurred  to.  All  special  pleas  not  drawn  out 
are  demurrable. 

The  grounds  of  demurrer  to  the  plea  of  set-off  are  not  very 
distinctly  stated  in  the  demurrer,  but  we  take  it  to  mean,  among 
other  things,  that  the  plea  is  not  drawn  out,  and  upon  that  groimd 
we  will  have  to  sustain  the  demurrer. 

The  fourth  plea  in  substance  alleges,  that  certain  labor  and 
materials  set  forth  in  the  claimants'  claim  and  bill  of  particulars 
were  furnished  by  the  claimants  under  a  written  contract  between 
them  and  the  Manufacturers'  Contracting  Company,  which  pro- 
vided that  if  any  work  or  materials  furnished  by  the  claimants 
should  be  defective  or  improperly  done,  that  such  defects  might 
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be  remedied  by  the  said  contracting  company;  and  that  said 
materials  should  be  delivered  within  certain  times  specified  in 
said  contract;  and  that  if  said  claimants  should  refuse  or  neglect 
to  comply  with  any  of  the  requirements  of  said  contract,  the  said 
contracting  company  might  declare  said  contract  forfeited,  and 
thereupon  the  said  contracting  company  should  be  exonerated 
from  any  liability  under  said  contract  and  for  any  balance  due 
tmder  said  contract. 

The  said  plea  also  alleges  that  certain  labor  and  materials 
furnished  by  the  claimants  were  not  as  required  by  said  contract, 
but  were  defective,  and  that  said  materials  were  not  delivered 
within  the  times  prescribed  by  said  contract,  and  that  the  said 
contracting  company  has  declared  said  contract  forfeited,  and 
therefore  the  claimants  were  not  entitled  to  recover  anything  in 
this  action. 

If  this  plea  is  considered  to  be  a  plea  of  set-off,  it  is  certainly 
bad,  as  it  is  not  for  a  sum  liquidated  or  which  can  be  ascertained 
by  calculation  as  our  statute  requires.  {Revised  Code,  Ch,  106, 
Sec.  21.) 

If  it  is  considered  as  a  plea  of  recoupment  it  is  a  novelty, 
as  our  settled  practice  is,  not  to  plead,  but  to  give  notice  of  the 
claim  of  recoupment  as  to  certain  specified  matters. 

Under  this  plea  it  is  contended  that  the  claimants  cannot 
recover  an3rthing  by  reason  of  their  failure  to  strictly  comply 
with  the  requirements  of  said  contract.  We  can  not  agree  with 
this  unqualified  contention. 

This  is  not  an  action  on  said  contract.  It  is  more  in  the 
nature  of  an  action  of  assumpsit  for  the  price  and  value  of  work, 
labor  and  materials  furnished  by  the  claimants.  If  it  should 
turn  out  that  a  considerable  portion  of  these  materials  was  not 
of  the  quality  and  kind  specified  by  the  contract  between  the 
parties,  but  that  said  materials  were  received,  used  and  held  by 
the  said  contracting  company  or  the  owner  of  said  building, 
although  not  of  as  much  value  as  if  they  were  of  the  kind  and 
quality  specified  in  the  contract,  the  claimants  may  recover  in 
this  action  what  they  were  worth. 
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It  is  further  contended  that  by  reason  of  the  declaration  of 
forfeiture  by  the  contracting  company,  the  claimants  can  not 
recover  an3rthing  in  this  action.  Courts  do  not  encourage 
forfeitures. 

Many  generations  ago  it  was  determined  that  the  full  penal 
sum  in  a  bond  can  not  be  recovered.  We  allow  the  parties  to 
agree  upon  liquidated  damages,  but  that  is  not  this  case. 

The  right  to  declare  a  forfeittire  of  the  contract  does  not 
carry  with  it  the  right  to  refuse  payment  for  labor  and  materials 
not  in  conformity  with  the  contract,  which  were  received  and 
used,  and  were  of  benefit  to  the  defendants. 

For  these  reasons  we  sustain  the  demurrer  to  the  fourth  plea. 

We  are  asked  to  strike  out  the  notice  of  recoupment. 

This  notice  is  in  some  respects  imperfect,  but  it  appears  to  us 
to  be  sufficient,  as  it  informs  the  claimants  what  is  relied  on  by 
way  of  recoupment,  and  shows  that  these  matters  relate  to  or 
grew  out  of  the  subject  of  this  action. 

We  therefore  decline  to  strike  out  the  said  notice  of  recoup- 
ment. 

We  direct  that  judgment  of  respondent  ouster  be  entered, 
at  the  election  of  the  defendants,  as  to  the  third  a,nd  fourth  pleas. 

On  January  twenty-fourth,  1908,  the  case  came  on  for  trial 
before  Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.  After  the 
plaintiflf  had  produced  its  evidence  and  closed,  counsel  for  de- 
fendants moved  for  a  nonsuit  upon  the  following  grounds. 

First,  Because  according  to  the  evidence,  the  mechanics* 
lien  in  this  case  was  not  filed,  as  provided  by  the  statute,  within 
ninety  days  after  the  completion  of  materials  ftimished  by  the 
plaintiff,  respectively.  That  the  testimony  disclosed  that  the 
last  work  done  on  the  contract  and  the  last  materials  furnished 
were  either  on  the  twentieth  or  the  twenty-first  day  of  March, 
1907,  and  that  the  lien  was  filed  on  the  seventeenth  day  of  July, 
1907,  which  was  either  118  or  119  days  after  the  furnishing  of  the 
last  material  or  the  doing  of  the  last  work  on  the  job. 

Second,     Because  there  was  no  evidence  that  the  work  was 
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done  or  the  materials  furnished  on  the  credit  of  any  building  or 
structtare  of  any  character  whatsoever. 

Third.  That  there  was  no  evidence  which  connected  the 
Wilmington  Trust  Building  Corporation  directly  or  indirectly 
with  the  case,  and  no  proof  of  ownership  of  any  property  by  the 
Wilmington  Trust  Building  Corporation,  one  of  the  defendants, 
in  the  City  of  Wilmington,  or  that  they  owned  this  real  estate  in 
question. 

Fourth.  That  the  plaintiff  in  his  pleadings  relies  upon  a 
special  contract  absolutely  and  entirely,  and  shows  by  its  evi- 
dence not  only  that  it  has  not  completed  or  performed  the  same, 
but  that  that  contract  was  at  an  end  before  it  brought  its  suit. 

Fifth.  Because  there  can  be  no  recovery  on  a  special  con- 
tract unless  the  party  seeking  to  recover  under  it  shows  full 
compliance  with  the  terms  of  that  special  contract,  notwithstand- 
ing its  performance  may  have  been  prevented  by  the  other 
party.  That  the  plaintiff  in  this  case,  while  replying  upon  its 
special  contract,  has  not  laid  the  basis  by  showing  the  perfor- 
mance of  the  condition  precedent  to  its  right  to  recover;  viz., 
the  obtaining  of  the  certificate  of  the  engineer  in  charge  of  the 
work  that  the  work  has  been  completed,  or  showing  any  reason 
for  its  not  getting  it,  in  a  manner  satisfactory  to  your  Honors, 
as  a  proposition  of  law. 

Bayard,  for  plaintiff,  replied  in  opposition  to  the  above  mo- 
tion. 

Pbnnewill,  J. : — We  have  carefully  considered  the  grounds 
upon  which  the  motion  for  a  nonsuit  is  based  and  also  the 
arguments  of  counsel  for  and  against  the  granting  of  the  same. 

Several  grounds  or  reasons  have  been  assigned  and  argued 
by  counsel  for  defendants,  but  we  will  deal  with  the  first  and 
second  only  in  determining  the  question. 

It  is  insisted  first  that  a  nonsuit  should  be  granted  because 
the  plaintiffs  filed  the  statement  of  their  claim  too  late,  under 
the  statute. 

It  is  admitted  that  the  plaintiffs  in  this  case  are  embraced 
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within  that  class  referred  to  in  the  **  Act  in  Relation  to  Mechanics* 
Liens,"  as  follows:  "and  all  other  persons  embraced  within  the 
provisions  of  this  Act,  and  entitled  to  avail  themselves  of  the 
liens  herein  provided  for,  shall  file  a  statement  of  their  respective 
claims,  in  the  manner  hereinafter  designated,  within  ninety 
da)rs  from  the  completion  of  the  work  and  labor  performed  or 
from  the  last  delivery  of  materials  furnished  by  them  respec- 
tively." 

The  plaintiffs  filed  the  statement  of  their  claim  July  18,  1907, 
and  in  such  statement  it  is  declared  that  'the  time  when  the 
furnishing  of  said  labor  ^nd  materials  was  conmienced  wae 
June  28,  1906,  and  the  time  when  the  same  was  finished  was 
April  22,  1907." 

It  is  clearly  shown  by  the  testimony,  however,  that  the  time 
when  the  said  work  and  labor,  and  the  furnishing  of  said  materi- 
als, was  finished  was  not  later  than  March  21,  1907.  Such  being 
the  case  it  appears  that  the  statement  of  the  plaintiffs'  claim 
was  not  filed  within  ninety  days  from  the  completion  of  the  work 
and  labor  performed  or  from  the  last  delivery  of  materials,  as 
required  by  the  statute. 

The  plaintiffs  contend  that  the  filing  of  their  claim  was 
within  the  provisions  of  the  Act  because  the  work,  labor  and 
materials  were  furnished  under  a  special  contract  with  the  de- 
fendants, which  contract  the  defendants  terminated  by  a  letter 
addressed  to  the  plaintiffs,  dated  April  25,  1907;  that  the  contract 
had  not  then  been  fully  performed  on  the  plaintiffs*  part,  and 
they  were  prevented  from  completing  it  by  the  unwarranted  act 
of  the  defendants;  that  they  were  ready  and  willing  to  proceed 
with  their  work,  and  would  have  done  so  had  the  defendants  not 
prevented  them,  and  that,  therefore,  the  time  when  the  last  work 
and  labor,  or  furnishing  of  materials,  was  finished  should  be 
considered  the  date  of  defendants*  letter  terminating  the  con- 
tract. 

We  cannot  so  hold.  The  language  of  the  statute  is  clear  and 
explicit,  and  inasmuch  as  the  time  when  the  last  work  and  labor, 
or  furnishing  of  materials,  was  actually  finished,  was  more  than 
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ninety  dsLys  before  the  filing  of  the  statement  of  plaintiffs*  claim^ 
the  plaintiffs  cannot  maintain  their  action. 

The  defendants  insist  in  the  second  place  that  there  is  no 
testimony  whatever  showing  that  the  work  and  labor  were  per- 
formed, or  the  materials  furnished,  on  the  credit  of  the  btiilding^ 
house  or  structure  upon  which  it  is  sought  to  obtain  a  lien. 

The  plaintiffs  admit  that  no  witness  used  those  particular 
words,  or  testified  specifically  that  the  work  and  labor  was  per- 
formed, or  the  materials  furnished,  on  the  credit  of  such  building, 
house  or  structure.  They  contend,  however,  that  there  was 
testimony  showing  that  such  work,  labor  and  materials  were 
performed  and  furnished  to  and  for  such  building,  house  or 
structure,  and  that  such  language  is  tantamount  to  that  which 
the  statute  requires. 

We  cannot  so  consider  it.  The  testimony  referred  to  can- 
not, under  the  most  liberal  construction,  be  held  to  mean  that  the 
work  and  labor  or  materials  were  performed  or  furnished  on  the 
credit  of  the  building,  house  or  structure. 

The  plaintiffs  further  contend  that  inasmuch  as  the  first 
part  of  the  statute,  which  states  who  may  obtain  a  lien  under  its 
provisions,  does  not  require  that  the  work,  labor  or  materials 
should  have  been  furnished  on  the  credit  of  the  building,  it  is 
not  necessary  that  such  fact  should  be  proved  at  the  trial. 

The  part  of  the  statute  referred  to  is  as  follows:  **It  shall 
and  may  be  lawful  for  any  person  or  persons  having  performed  or 
furnished  work  and  labor  or  materials,  or  both,  to  an  amount 
exceeding  twenty-five  dollars  in  and  for  the  erection,  alteration, 
or  repair  of  any  house,  building  or  structure,  in  piursuance  of  any 
contract,  express  or  implied,  with  the  owners  of  such  house, 
building  or  structure,  or  with  the  agent  of  such  owner,  or  with  any 
contractor  who  shall  have  contracted  for  the  erection,  alteration 
or  repair  of  the  same,  and  for  the  furnishing  of  the  whole  or  any 
part  of  the  materials  therefor,  to  obtain  a  lien  upon  such  building, 
house  or  structure,  and  upon  the  ground  upon  which  the  same 
may  be  situated  or  erected,  subject,  however,  to  the  following 
restrictions,  limitations  and  qualifications." 


Digitized  by  VjOOQIC 


274 SUPERIOR  COURT. 

OPINION 

The  statute,  it  will  be  observed,  provides  that  such  lien  may 
be  obtained  under  and  subject  to  certain  restrictions,  limitations 
and  qualifications,  one  of  which  is  that  every  person  entitled  to 
the  benefit  conferred  by  the  Act,  and  desiring  to  avail  himself 
of  the  lien  therein  provided  for,  shall  within  the  time  therein 
specified  file  a  statement  of  his  claim,  which  shall  contain  and  set 
forth,  among  other  things,  the  following:  "That  the  said  work 
and  labor  were  performed  or  said  materials  were  furnished  on  the 
credit  of  the  said  building,  house  or  structure." 

The  statute  is  plain  as  to  what  is  required  to  be  embodied  in 
the  statement  in  order  to  obtain  the  benefits  of  the  Act,  and  the 
conclusion  seems  to  be  inevitable  that  every  substantial  part 
must  be  supported  by  evidence  at  the  trial  in  order  that  the 
plaintifiE  may  succeed. 

The  allegation  that  the  work  and  labor  was  performed  or 
the  materials  furnished,  on  the  credit  of  the  building,  house  or 
structure,  is  a  material  and  substantial  fact  required  by  the 
statute  to  be  not  only  embodied  in  the  plaintiffs'  statement,  but 
also  to  be  proved  at  the  trial.  There  being  no  evidence  what- 
ever adduced  to  support  such  allegation,  we  think  the  plaintiflEs 
cannot  succeed  in  this  action. 

We  are  exceedingly  loath  to  grant  the  motion  made  by 
the  defendants,  but  under  the  law  our  duty  seems  to  be  clear 
and  imavoidable,  and  we  therefore  direct  that  a  non-suit  be 
entered  in  this  case. 


Digitized  by  VjOOQIC 


WILLIAMS  vs.   ARMOUR  CAR  LINES.  275 

SYLLABUS CHARGE. 

David  C.  Williams  vs.  Armour  Car  Linbs. 

Assumpsit — Refrigerator   Cars — Special   Contract — Defense,    In- 
ability    to  Perform;  Effect  of, 

1.  If  a  person  enters  into  a  special  contract  with  another,  mere 
inability  to  perform  the  contract  will  not  relieve  the  defaulting  party, 
except  he  be  prevented  by  the  act  of  God  or  by  the  public  enemy. 

2.  If  the  defendant  engaged  to  deliver  to  the  plaintiff  at  a  certain 
place,  two  cars,  as  alleged  by  the  plaintiff,  and  did  not  so  deliver  them  by 
reason  of  a  shortage  in  the  cars  at  the  time,  whether  the  fact  of  such  short- 
age was  known  to  the  plaintiff  or  not,  this  would  not  relieve  the  defendant 
from  the  performance  of  its  contract. 

3.  In  such  case  the  plaintiff  would  be  entitled  to  recover  such  a  sum 
as  would  compensate  him  for  the  loss  or  damage  which  he  sustained  by 
reason  of  the  failure  of  the  defendant  to  perform  nis  engagement  with  him. 

(October   17,    1906.) 
Judges  Spruance  and  Boyce  sitting. 

Robert  C,  White  for  plaintifiE. 

Charles  W.  CuUen  for  defendant. 

Superior  Court,  Sussex  County,  April  Term,  1908. 

Action  op  Assumpsit  (No.  32,  April  Term,  1904),  to  recover 
for  loss  occasioned  to  the  plaintiff  by  reason  of  failure  of  defen- 
dant to  deliver  certain  refrigerator  cars. 

BoYCE,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^We  decline  to  give  you  binding 
instructions  to  find  for  the  defendant. 

This  is  an  action  of  assiunpsit,  brought  by  David  C.  Williams, 
the  plaintiff,  against  the  Armour  Car  Lines,  the  defendant  com- 
pany, to  recover,  by  way  of  damages,  for  an  alleged  loss  which 
the  plaintiff  claims  he  has  sustained  by  reason  of  the  neglect  or 
refusal  of  the  defendant  company  to  deliver  to  him,  at  Frankford, 
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in  this  County,  on  the  25th  day  of  May,  A.  D.  1903,  two  re- 
frigerator cars  for  the  purpose  of  loading  and  shipping  straw- 
berries, in  accordance  with  an  agreement,  which,  the  plaintiff 
alleges,  was  made  with  him  by  Mr.  Grier,  an  agent  of  the  defen- 
dant company,  on  the  23d  day  of  May,  two  days  before. 

The  plaintiff  bases  his  right  to  recover  upon  a  special  agree- 
ment or  contract  which  he  alleges  was  made  between  him  and  the 
defendant  company,  such  as  we  have  just  stated;  and  he  does  not 
rely  upon  any  responsibility  of  the  defendant  company  as  a  com- 
mon carrier  independently  of  the  alleged  special  contract.  It  is 
admitted  that  at  the  time  the  alleged  contract  was  made,  Mr. 
Grier  was  an  agent  of  the  defendant  company  for  the  purpose  of 
soliciting  business  for  the  company  and  for  making  arrangements 
for  distributing  its  cars  to  persons  requiring  them.  So  that  you 
are  not  concerned  with  the  question  of  Mr.  Grier's  agency  or 
with  the  question  of  ownership  of  the  cars. 

As  this  case  has  developed,  it  involves  no  special  questions  of 
law  upon  which  we  should  charge  you.  The  issue  presented  is 
simply  one  of  fact  for  your  determination  under  all  the  evidence 
adduced  before  you ;  and  you  should  arrive  at  your  verdict  from 
the  evidence  and  nothing  else. 

We  may  say  to  you  very  generally  that  if  one  enters  into  a 
special  contract  with  another  mere  inability  to  perform  the  con- 
tract will  not  relieve  the  defaulting  party,  except  he  be  prevented 
by  the  act  of  God  or  by  the  public  enemy.  If  you  find  from  the 
evidence  in  this  case  that  the  defendant  company  did  engage  to 
deliver  to  the  plaintiff,  at  Frankford,  the  said  two  cars,  as  alleged 
by  the  plaintiff,  and  that  the  said  company  did  not  so  deliver 
them  by  reason  of  a  shortage  in  the  cars  at  the  time,  whether  the 
fact  of  such  shortage  was  known  to  the  plaintiff  or  not,  this  would 
not  relieve  the  defendant  company  from  the  performance  of  its 
contract;  and  in  such  case  the  plaintiff  would  be  entitled  to 
recover  such  a  siun  as  will  compensate  him  for  the  loss  or  damages 
which  he  sustained  by  reason  of  the  failure  of  the  defendant  to 
perform  its  engagement  with  him. 

The  defendant  in  this  case  denies  that  any  such  contract  was 
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entered  into,  but  it  claims,  on  the  contrary,  that  there  was  a  short- 
age in  its  cars  at  and  before  the  time  alleged,  and  that  the  plain- 
tiff was  notified  not  to  buy  any  berries  to  be  loaded  in  its  cars  un- 
less it  had  them  on  the  side  track  at  Prankford,  at  the  time. 
If  you  should  find  that  the  defendant  did  not  enter  into  the  alleg- 
ed contract  or  undertaking,  the  plaintiff  would  not,  in  that  event, 
be  entitled  to  recover. 

Where  there  is  conflict  in  the  testimony,  as  in  this  case,  you 
should  reconcile  it  if  you  can.  If  you  cannot,  you  should  give 
credit  to  and  be  governed  by  the  testimony  which  you  deem  most 
worthy  of  belief,  taking  into  consideration  the  intelligence, 
apparent  truthfulness,  bias  and  impartiality  of  the  witnesses.  In 
civil  cases  the  preponderance  or  weight  of  the  testimony  governs 
the  jtiry  in  its  determination,  and  it  should  govern  you  in  this 
case.  And  after  carefully  considering  all  the  evidence  you  should 
return  your  verdict  in  favor  of  that  party  in  whose  favor  it  pre- 
ponderates. If  you  find  for  the  plaintiff  your  verdict  should  be 
for  such  a  sum  as  will  compensate  him  for  his  loss  on  any  berries 
he  may  have  bought,  if  any,  growing  out  of  the  failure  of  the 
defendant  to  deliver  the  said  two  cars  at  Prankford,  as  alleged. 
And  if  you  find  that  by  reason  of  the  alleged  contract,  the  plaintiff 
was  induced  to  buy  and  did  buy  strawberries,  and  that  he  was 
unable  to  ship  them  for  a  day  or  two  afterwards  by  reason  of  tha 
alleged  default  of  the  defendant,  and  not  until  the  berries  were  in 
a  damaged  condition,  and  that  while  they  were  in  such  condition 
the  defendant  company  induced  the  plaintiff  to  ship  them,  and  he 
did  so  ship  them  at  the  instance  and  request  of  the  defendant,  the 
plaintiff  would  be  entitled  to  recover  in  addition  whatever  freight 
charges  he  may  have  paid  on  the  shipment  so  made,  in  excess  of 
any  proceeds  he  may  have  received  in  return  for  the  shipment. 
If  you  find  that  the  plaintidff  has  sustained  damages  from 
either  or  both  of  the  alleged  causes,  you  may  add  interest  to  the 
amount  of  such  damages  from  the  25th  day  of  May,  A.  D.  1903. 

Verdict  for  plaintiff  for  $1551.64. 
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Patrick  Dougherty  and  Jambs  Dougherty,  Executors, 
tinder  the  last  Will  and  Testament  of  Robert  Rodden, 
deceased,  vs.  Andrew  Flbmiiing. 

Amicable    Action — Case    Stated — Executors — Will — Devise — Fee 
Simple — Deed — Ground      Rent;  Extinguishment     of — 
Lapse  of  Time — No  Demand  or  Payment — Or- 
der of  Court. 

It  appearing  to  the  Court,  from  the  case  stated,  that  the  real  es- 
tate described  having  been  held  and  transferred  in  fee  simple  for  over 
fifty-eight  years,  and  that  no  claim  for  ground  rent,  nor  any  pa3rment 
thereof^  had  been  made  for  over  sixty  years,  held  that  the  deed  executed  by 
the  plaintiffs  and  tendered  to  the  defendant,  would,  if  it  had  been  accepted 
have  conveyed  to  the  defendant  in  fee  simple  the  said  real  estate  dischaig- 
ed  of  ground  rent;and  that  judgment  should,  therefore,  be  entered  in  favor 
of  the  plaintiffs. 

(July  3,1908.) 
Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.,  sitting. 

S.  S.  Adams,  Jr.  for  plaintiffs. 

John  Lynn  for  defendant. 

Superior  Court,  New  Castle  County,  June  Term,  1908. 

Assumpsit  (Amicable  Action  on  a  case  stated,)  No.  115, 
June  Term,  1908,  involving  a  lien  of  ground  rent. 

The  case  stated,  omitting  the  caption,  was  in  the  following 
form,  to-wit: 

And  now  to-wit,  this  thirtieth  day  of  June,  A.  D.  1908, 
it  is  hereby  agreed  by  and  between  the  plaintiffs  and  the  defen- 
dant in  the  above  stated  case,  by  and  through  their  respective 
counsel  that  the  following  case  be  stated  for  the  opinion  of  the 
Court  in  the  nature  of  a  special  verdict,  and  that  said  cause  shall 
be  argued  at  the  Jtme  Term  of  said  Court,  A.  D.  1908. 
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The  facts  agreed  upon  by  and  between  the  said  plaintiflFs 
and  the  said  defendant  by  and  through  their  respective  counsel, 
are  as  follows: — 

First,  That  Peter  Stalcup,  late  of  the  City  of  Wilmington, 
County  of  New  Castle  and  State  of  Delaware,  deceased,  in  his 
life  time  made  and  published  his  last  Will  and  Testament  in 
writing,  bearing  date  the  twenty-fourth  day  of  February,  A.  D. 
1778,  which  after  his  death  was  duly  proved  and  allowed  on  the 
twentieth  day  of  April,  A.  D.  1778,  and  is  of  record  in  the  office 
of  the  Register  of  Wills  in  and  for  New  Castle  County  aforesaid, 
in  Will  Record  L,  Vol.  1,  page  14,  wherein  and  whereby  among 
other  things  he  devised  as  follows: 

"It  is  my  Will  that  my  just  debts  and  fimeral  charges  be  first 
paid  and  satisfied — ^Then  I  give  and  bequeath  unto  my  natural 
daughter  Sarah  the  two-thirds  of  all  my  real  estate  together 
with  one-half  of  the  least  perishable  part  of  my  Personal  estate, 
The  one  remaining  third  part  of  my  real  estate  I  give  to  my 
brother,  Samuel  Price." 

Second.  That  the  said  Sarah  Stalcup,  daughter  of  the  said 
Peter  Stalcup,  intermarried  with  one  Turpin  Kilby. 

Third,  That  the  said  Turpin  Kilby  and  Sarah  Kilby  his  wife 
by  an  Indenture  under  their  hands  and  seals,  bearing  date  the 
twelfth  day  of  August,  A.  D.  1799,  and  recorded  in  the  office  for 
the  recording  of  deeds  etc.,  at  Wilmington  in  and  for  New  Castle 
County  aforesaid,  in  Deed  Record  F,  Vol.  3,  page  397,  granted  and 
conveyed  unto  David  Lummis  in  fee  simple,  all  the  lands,  tene- 
ments and  hereditaments,  owned  by  the  said  Sarah  Kilby  in  the 
Borough  of  Wilmington,  aforesaid. 

Fourth.  That  the  said  David  Lunmiis  by  Indenture  tmder  his 
hand  and  seal,  bearing  date  the  thirteenth  day  of  August,  A.  D. 
1799,  and  recorded  in  the  office  for  the  recording  of  deeds,  etc., 
at  TS^lmington,  in  and  for  New  Castle  County  aforesaid  in  Deed 
Record  V,  Vol.  3,  page  400,  granted  and  conveyed  tmto  Turpin 
Kilby  in  fee  simple,  all  the  lands,  tenements  and  hereditaments, 
situate  in  the  Borough  of  Wilmington  aforesaid,  and  conveyed  to 
the  said  Davis  Lummis  by  Turpin  Kilby  and  Sarah  Kilby  his 
wife,  by  the  above  mentioned  Indenture. 
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Fifth.  That  the  said  Turpin  Kilby  after  the  death  of  his  wife 
Sarah  Kilby,  intermarried  with  one  Jennet  Annan. 

Sixih,  That  the  said  Turpin  Kilby,  departed  this  life  on  or 
about  the  day  of  January  A.  D.  1812,  after  having  made  and 
published  his  last  Will  and  Testament  in  writing,  which  after  his 
death  was  duly  proved  and  allowed  by  the  Register  of  Wills  in 
and  for  the  County  of  Philadelphia,  State  of  Pennsylvania,  and  an 
exemplified  copy  thereof  is  of  record  in  the  office  of  the  Register 
of  Wills  in  and  for  New  Castle  Coxmty  aforesaid,  in  Will  Record 
L,  VoL  3,  page  132,  wherein  and  whereby  he  devised  all  his  estate 
to  his  wife  Jennet  Kilby  in  fee. 

Seventh.  That  the  said  Jennet  Kilby  departed  this  life  on  or 
about  the  day  of  September  A.  D.  1834,  after  having  made 
and  published  her  last  Will  and  Testament  in  writing,  which  after 
her  death  was  duly  proved  and  allowed  by  the  Register  of  Wills  in 
and  for  the  County  of  Philadelphia,  State  of  Pennsylvania,  and  an 
exemplified  copy  thereof  is  of  record  in  the  office  of  the  Register  of 
Wills  in  and  for  New  Castle  County  aforesaid,  in  Will  Record  L, 
Vol.  3,  page  135,  wherein  and  whereby  among  other  things  she 
devised  all  her  estate  of  every  kind  to  her  grand-children,  Emily 
Clay,  Ann  Clay  and  Julia  Frances  Clay,  in  equal  shares,  and  in 
fee  simple. 

Eighth.  That  the  said  Samuel  Price,  departed  this  life  in- 
testate on  or  about  the  day  of  A.  D.  1803, 
leaving  to  survive  him  as  his  only  heirs-at-law  nine  children,  viz. : 
John  R.  Price,  Susan  Dutton,  Hannah  Mountain,  Sarah  Fair- 
lamb,  Ann  Mountain,  Samuel  A.  Price,  Maria  Price,  Dorcus  Price 
and  Elizabeth  Price. 

Ninth.  That  Gabreal  Jackson  by  Indenture  under  his  hand 
and  seal  bearing  date  the  twenty-eighth  day  of  October,  A.  D. 
1799,  and  recorded  in  the  office  for  the  recording  of  deeds  etc.,  at 
Wilmington,  in  and  for  New  Castle  County  aforesaid,  in  Deed 
Record  T,  Vol.  2,  page  217,  granted  and  conveyed  imto  Jeremiah 
Shad  the  hereinafter  mentioned  and  described  land  and  premises, 
the  said  Indenture  reciting  as  follows:  *'This  Indenture  made  the 
twenty-eighth  day  of  October  in  the  year  of  our  Lord  one  thou- 
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sand  seven  hundred  and  ninety-nine,  Between  Gabreal  Jackson 
of  the  Borough  of  Wilmington  and  Coimty  of  New  Castle  in  the 
State  of  Delaware  ship-carpenter  of  the  one  part,  and  Jeremiah 
Shad  of  the  same  Borough  Cotmty  and  State  aforesaid,  butcher  of 
the  other  part :  Whereas,  Peter  Stalcup  late  of  the  Borough  and 
County  aforesaid,  did  by  his  Indenture  duly  execute  under  his 
hand  and  seal  demise,  grant  and  to  farm  let  unto  Esther  White, 
of  the  same  place  a  certain  lot,  piece  of  land  situate,  lying  and 
being  in  the  Borough  aforesaid  and  botmded  and  described  as 
followeth,  to-wit :  Beginning  at  a  comer  stone  sat  instead  of  an 
old  comer  hickory  being  the  comer  formerly  of  the  lands  of  Jonas 
Stalcup,  and  Isreal  Stalcup  and  lately  of  John  White  and  Peter 
Stalcup,  thence  with  the  division  line  of  the  lands  of  John  White 
and  Peter  Stalcup  south  twenty-eight  degrees  east  three  hun- 
dred and  thirty-three  feet  to  a  comer  stone  in  the  said  line,  thence 
north  fifty-eight  degrees  west  four  hundred  and  sixty-five  feet  to  a 
comer  stone  on  the  east  side  of  French  Street  as  laid  out  at  fifty- 
seven  feet  and  six  inches  broad ;  thence  with  the  east  side  of  said 
street  one  himdred  feet  to  another  comer  stone;  thence  south, 
fifty-eight  degrees  east  one  htmdred  and  seventy-two  feet  to 
another  stone;  thence  north  thirty-two  degrees  east  and  parallel 
with  French  Street  forty-nine  feet  and  six  inched  to  the  place  of 
Beginning,  containing  by  computation  one  hundred  perches  be 
the  same  more  or  less  with  the  improvements  and  appurtenances. 
To  hold  to  the  said  Esther  White  her  heirs,  executors,  adminis- 
trators and  assigns  for  and  during  and  until  the  full  end  and  term 
of  Two  Thousand  years  commencing  on  the  twenty-fifth  day  of 
March  Anno  Dom.  1771  tmder  and  subject  to  the  yearly  rent  or 
stun  of  fifteen  shillings  and  seven  pence  current  money  of  this 
Government  payable  on  the  twenty-fifth  day  of  March  in  each 
and  every  year  during  the  said  term  imto  the  said  Peter  Stalcup, 
his  Executors,  Administrators  or  assigns  as  in  and  by  the  said 
Indenture  bearing  date  the  twelfth  day  of  March  Anno  Dom. 
1771  reciting  as  therein  is  recited  may  more  fully  appear.  And 
Whereas,  the  said  Esther  White  by  a  certain  deed  or  Instrument 
of  writing  endorsed  on  the  above  mentioned  Indenture  and  duly 
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executed  under  her  hand  and  seal  for  the  consideration  therein 
mentioned,  granted,  bargained,  sold,  assigned,  transferred  and 
made  over  unto  the  above  named  Gabreal  Jackson  and  to  Eliza- 
beth his  wife  (who  is  since  deceased)  and  to  their  heirs  and 
assigns,  All  the  above  described  lot  or  piece  of  land  with  the 
improvements  and  appurtenances.  To  hold  to  them  for  and 
during  the  remainder  and  unexpired  part  of  the  said  term  then 
to  come,  under  and  subject  to  the  aforesaid  Grotmd  Rent  or  sum 
of  fifteen  shillings  and  seven  pence  as  in  and  by  the  said  Instru- 
ment of  writing  dated  the  eighteenth  day  of  eleventh  month 
Anno  Dom.  1777  now  more  fully  appears.  Now  this  Indenture 
witnesseth.  That  the  said  Gabreal  Jackson  for  and  in  considera- 
tion of  the  stun  of  two  hundred  dollars  current  lawful  money  of 
the  United  States  of  America  to  him  in  hand  well  and  truly  paid 
by  the  said  Jeremiah  Shad  at  and  before  the  sealing  and  delivering 
of  these  presents,  the  receipt  whereof  he  doth  hereby  acknowledge 
and  confess  himself  therewith  fully  satisfied  and  paid,  and  there- 
of, and  of,  and  from  every  part  thereof  doth  release,  acquit, 
exonorate  and  forever  discharge  the  said  Jeremiah  Shad  his 
heirs  and  assigns  by  these  presents.  Hath  granted,  bargained, 
sold,  assigned,  transferred  and  made  over,  and  by  these  presents 
Doth  grant,  bargain;  sell,  assign,  transfer  and  make  over  unto  the 
said  Jeremiah  Shad,  his  heirs  and  assigns  a  certain  lot,  piece  or 
part  of  the  above  described  lot  botmded  and  described  as  fol- 
loweth,  to- wit:  Begiiming  at  the  beginning  comer  of  the  lot 
above  mentioned,  thence  with  the  old  line  south  twenty-eight 
degrees  east  three  himdred  and  thirty  feet  to  a  comer  stone, 
thence  north  fifty-eight  degrees  west  three  himdred  and  forty-five 
feet  and  six  inches  to  a  post  (nineteen  feet  and  six  inches  short 
of  the  comer  of  a  lot  heretofore  granted  out  of  the  above  by  the 
said  Gabreal  Jackson  unto  John  Garache),  thence  by  a  new  line 
dividing  this  from  the  remainder  of  the  lot  north  thirty-two 
degrees  east  and  parallel  to  French  Street  eighty-two  feet  and 
ten  inches  (from  the  north  side  of  Kent  Street)  to  a  post  in  the 
old  line,  thence  with  the  same  (and  parallel  with  Kent  Street) 
south  fifty-eight  degrees  east  fifty-two  feet  and  six  inches  to  a 
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comer  stone,  thence  north  thirty-two  degrees  east  and  parallel 
to  French  Street  forty-nine  feet  and  six  inches  to  the  place  of 
Beginning,  be  the  contents  thereof  more  or  less.  Together  with 
all  every  the  fences,  ways,  waters,  watercourses,  rights,  liberties, 
easements,  profits,  improvements  and  appurtenances  whatsoever 
thereunto  belonging  or  in  an3rwise  appertaining.  And  all  the 
estate  right  title,  interest  pr6perty  claim  and  demand  of  the  said 
Gabreal  Jackson  and  his  heirs  of  in  and  to  the  same,  and  of  in  and 
to  every  part  thereof.  To  have  and  to  hold  the  last  above  de- 
scribed lot  or  piece  of  land  and  premises  with  the  appurtenances 
unto  the  said  Jeremiah  Shad  his  heirs  and  assigns  to  the  only 
proper  use  and  behoof  of  the  said  Jeremiah  Shad  his  heirs  and 
assigns  for  and  during  the  remainder  of  the  above  mentioned 
term  of  Two  Thousand  years  unexpired  and  yet  to  come,  under 
and  subject  to  the  yearly  ground  rent  of  fifty  cents  pa)rable  con- 
tinually to  the  said  Gabreal  Jackson  his  heirs  or  assigns.  And 
the  said  Gabreal  Jackson  for  him  and  his  heirs  Doth  covenant, 
grant  and  agree  to  and  with  the  said  Jeremiah  Shad  his  heirs  and 
assigns,  by  these  presents.  That  he  the  said  Gabreal  Jackson  and 
his  heirs,  all  and  singular  the  said  lot  of  land  and  premises  hereby 
bargained  and  sold  or  mentioned  or  intended  so  to  be  with  the 
appurtenances,  against  him  the  said  Gabreal  Jackson  and  his 
heirs,  and  against  all  and  every  other  person  or  persons  whom- 
soever having  or  claiming  or  that  shall  or  may  hereafter  lawfully 
claim  the  same  or  any  part  thereof,  by,  from  or  under,  him,  them 
or  any  of  them,  unto  the  said  Jeremiah  Shad  his  heirs  and  assigns 
for  and  during  the  remainder  of  the  term  aforesaid,  under  and 
subject  as  aforesaid,  shall  and  will  Warrant  and  forever  Defend 
by  these  presents.  In  witness  whereof  the  said  Gabreal  Jackson 
has  hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
written. 

Gabreal  Jackson  (Seal) 

Signed,  sealed  and  delivered 
Jacob  Weldin,  Isaac  Stevenson 

"Reed,  the  day  of  the  date  of  the  above  written  Indenture 
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of  the  above  named  Jeremiah  Shad  two  hundred  dollars  in  full 
of  the  consideration  money  above  mentioned. 

Gabl.  Jackson. 
** Witness  present 
Jacob  Weldin 
Isaac  Stevenson. 

New  Castle  County        ss 

*'The  execution  of  the  within  was  proven  by  Isaac  StevensoM, 
Esquire  one  of  the  Witnesses  thereto,  in  open  Supreme  Court, 
held  at  New  Castle,  for  the  County  of  New  Castle  of  the  October 
Term,  A.  D.   1799. 

**In  testimony  whereof  I  have  heretmto  set  my  hand  and 
affixed  the  seal  of  said  Court,  October  31st,  1799. 

Jno.  Wiley, 

Clk.  Supreme  Court." 

Tenth,  That  on  the  twentieth  day  of  April  A.  D.  1820, 
Nathaniel  Richards,  administrator  of  the  estate  of  Jeremiah 
Shad  petitioned  the  Orphans'  Court  of  the  State  of  Delaware, 
in  and  for  New  Castle  County  aforesaid,  praying  an  order  for  the 
sale  of  the  whole  or  so  much  of  the  real  estate  of  the  said  Jere- 
miah Shad  as  would  be  sufficient  to  pay  his  debts,  as  his  personal 
estate  was  not  sufficient. 

Eleventh,  That  pursuant  to  the  said  order,  as  will  appear 
by  reference  to  Orphans*  Court  Record  L,  Vol.  1,  pages  4-26,  the 
said  Nathaniel  Richards,  administrator  as  aforesaid,  at  public 
sale  on  the  twentieth  day  of  July  A.  D.  1820,  sold  the  following 
mentioned  and  described  real  estate  of  the  said  Jeremiah  Shad, 
situate  in  the  Borough  of  Wilmington  aforesaid,  to  Benjamin 
Ferris  for  the  sum  of  Seven  Hundred  and  Fifty  Dollars,  Beginning 
at  a  comer  of  William  Hemphiirs  lot  (  formerly  Garresche's), 
standing  on  the  Easterly  side  of  French  Street  at  seventy-three 
feet  and  six  inches  broad,  thence  by  a  line  of  the  said  lot  south 
fifty-eight  degrees  East  one  hundred  feet  to  a  post  standing  in 
the  corner  of  the  said  HemphiU's  lot,  thence  with  another  line  of 
the  said  lot  south  thirty-two  degrees  West  twenty-five  feet  to 
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another  comer  of  said  lot  in  the  direction  of  the  Northeast  side 
of  Kent  Street;  thence  with  the  direction  of  the  Northeast  side 
of  Kent  Street  North  fifty-eight  degrees  West  one  hundred 
feet  to  the  Easterly  side  of  French  Street  at  the  width  aforesaid; 
thence  along  the  said  side  of  French  Street  south  thirty-two 
degrees  West  twenty-four  feet  six  inches  to  a  stake  standing  in 
the  direction  of  the  middle  of  Kent  Street;  thence  with  a  line 
running  with  the  direction  of  the  xniddle  of  Kent  Street  four 
hundred  and  sixty-five  feet  to  a  stake  in  a  line  of  lands  formerly  of 
John  White  and  Peter  Stalcup ;  thence  with  a  line  of  land  of  John 
Richardson  north  thirty-six  degrees  East  one  htmdred  and  eleven 
feet  four  inches  and  a  half  to  a  comer  stake  of  Joshua  Wollaston's 
land;  thence  with  a  line  of  the  said  land  and  with  a  line  of  Jona- 
than Rial  north  fifty-eight  degrees  west  and  parallel  with  Kent 
Street  four  hundred  and  seventy-two  feet  to  the  Easterly  side  of 
French  Street  at  the  width  aforesaid;  thence  with  the  said  side 
of  French  Street  south  thirty-two  degrees  west  fifty-eight  feet 
to  the  first  mentioned  stake  and  place  of  Beginning. 

Twelfth.  That  the  said  Benjamin  Ferris  and  wife  by  Inden- 
ture under  their  hands  and  seals  bearing  date  the  twenty- fifth 
day  of  August,  A.  D.  1823,  and  recorded  in  the  office  for  the 
recording  of  deeds,  etc.,  at  Wilmington,  in  and  for  New  Castle 
County  aforesaid,  in  Deed  Record  U,  Vol,  4,  page  152,  granted 
and  conveyed  the  above  mentioned  and  described  land,  subject 
to  the  said  ground  rent,  to  Amelia  Shad  in  fee. 

Thirteenth,  That  the  said  Amelia  Shad  by  Indenture  under 
her  hand  and  seal  bearing  date  the  second  day  of  December 
A.  D.  1849,  and  recorded  in  the  office  aforesaid,  in  Deed  Record  F, 
Vol,  6,  page  147,  granted  and  conveyed  unto  Absolom  Shad  in  fee 
simple,  all  that  part  of  the  above  mentioned  piece  or  parcel  of 
land  bounded  and  described  as  follows:  Beginning  at  the  South 
Easterly  side  of  Walnut  Street  and  the  North  Easterly  side  of 
Eighth  Street,  thence  along  the  said  side  of  Eighth  Street  south 
fifty-eight  degrees  East  one  hundred  and  sixty-seven  feet  four 
inches  to  a  stone  in  an  old  line  of  Peter  Stalcup 's  land;  thence  by 
the  said  old  line  north  thirty-six  degrees  East  eighty-six  feet  ten 
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and  a  half  inches  to  a  stake;  thence  north  fifty-eight  degrees  west 
one  hundred  and  seventy-four  feet  and  four  inches  to  the  afore- 
said side  of  Walnut  Street;  thence  by  the  same  south  thirty-two 
degrees  west  to  the  place  of  Beginning. 

Fourteenth,  That  the  said  Absolom  Shad  departed  this  life 
on  or  about  the  day  of  Jtme  A.  D.  1857,  after  having  made  and 
published  his  last  Will  and  Testament  in  writing,  which  after  his 
death  was  duly  proved  and  allowed  by  the  Register  of  Wills  in 
and  for  the  County  of  Kent,  Dominion  of  Canada,  and  an  exem- 
plified copy  thereof  is  of  record  in  the  office  of  the  Register  of 
Wills  in  and  for  New  Castle  Cotmty  aforesaid,  in  WiU  Record  M , 
Vol.  2,  page  12,  wherein  and  whereby  among  other  things  he 
authorized  and  empowered  Eliza  J.  Shad  the  executrix  therein 
named  to  sell  his  real  estate  situate  in  the  City  of  Wilmington 
aforesaid,  and  convey  the  same  to  the  purchaser  or  purchasers 
thereof  in  fee  simple. 

Fifteenth.  That  the  said  Eliza  J.  Shad  executrix  of  the 
estate  of  Absolom,  deceased,  by  Indenture  under  her  hand  and 
seal,  bearing  date  the  tenth  day  of  September,  A.  D.  1858,  and 
recorded  in  the  office  aforesaid,  in  Deed  Record  F,  Vol.  7,  pc^e  152 
granted  and  conveyed  the  last  mentioned  and  described  land  and 
premises  to  William  Whipple  in  fee  simple. 

Sixteenth.  That  the  said  William  Whipple  and  wife  by  Inden- 
ture under  their  hands  and  seals,  bearing  date  the  tenth  day  of 
May  A.  D.  1859,  and  recorded  in  the  office  for  the  recording  of 
deeds  etc.,  at  Wilmington,  in  and  for  New  Castle  County  afore- 
said in  Deed  Record  E,  Vol.  7,  Page  401,  granted  and  conveyed 
the  last  mentioned  and  described  land  and  premises  unto  Henry 
F,  Askew  in  fee  simple. 

Seventeenth.  That  the  said  Henry  F.  Askew  and  wife  by  In- 
denture under  their  hands  and  seals,  bearing  date  the  22nd  day 
of  August  A.  D.  1860,  and  recorded  in  the  office  aforesaid,  in  Deed 
Rebord  N,  Vol.  7,  page  64,  granted  and  conveyed  unto  James 
Reeden  in  fee  simple,  all  that  part  of  the  above  mentioned  piece 
or  parcel  of  land,  bounded  and  described  as  follows:  Beginning 
on  the  Easterly  side  of  Walnut  Street  at  the  distance  of  fifty-six 
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feet  three  inches  from  the  comer  formed  by  the  intersection  of  the 
Easterly  side  of  Wahiut  Street  with  the  Northerly  side  of  Eighth 
Street,  running  thence  with  a  line  passing  through  the  division 
wall  of  the  house  at  its  center  South,  fifty-eight  degrees  East 
sixty-seven  feet  to  the  westerly  side  of  an  alley  three  feet  wide, 
running  into  Eighth  Street;  thence  along  said  side  of  said  alley 
North  Sixty-two  degrees  East  Thirteen  feet  two  inches  to  a 
stake;  thence  north  fifty-eight  degrees  west  passing  through  the 
center  of  the  northerly  gable  wall  of  the  house  Sixty-seven  feet 
to  the  easterly  side  of  Walnut  Street;  thence  along  said  side  of 
said  Street  south  thirty-two  degrees  west  thirteen  feet  two  inches 
to  the  place  of  Beginning. 

Eighteenth.  That  the  said  James  Redden  by  Indenture  imder 
his  hand  and  seal  bearing  date  the  23d  day  of  October  A.  D. 
1901,  and  recorded  in  the  office  aforesaid,  in  Deed  Record  L, 
Vol.  18,  page  44,  granted  and  conveyed  the  last  mentioned  and 
described  piece  of  land  to  Robert  Rodden  in  fee  simple. 

Ninteenth.  That  the  said  Robert  Rodden  departed  this  life 
on  or  about  the  day  of  January  A.  D.  1906,  after  having  made 
and  published  his  last  Will  and  Testament  in  writing  which  after 
his  death  was  duly  proved  and  allowed,  and  is  of  record  in  the 
OflSce  of  the  Register  of  Wills,  in  and  for  New  Castle  County  afore- 
said, in  WiU  Record  Vol.  page  wherein  and  whereby 
among  other  things  he  authorized  and  empowered  Patrick 
Dougherty  and  James  Dougherty  the  executors  therein  named  to 
sell  the  last  mentioned  piece  of  land,  and  grant  and  convey  the 
same  to  the  purchaser  or  purchasers  thereof  in  fee  simple  without 
any  liability  on  the  part  of  the  said  purchaser  or  purchasers  as  to 
the  application  of  the  purchase  money. 

Twentieth.  That  there  is  no  record  of  the  deed  to  Esther 
White,  by  which  the  said  Peter  Stalcup  was  alleged  to  have 
created  the  said  groimd  rent,  nor  can  the  said  deed  be  found, 
although  a  diligent  search  has  been  made  for  the  same. 

Twentyhfirst.  That  the  said  Jennet  Kilby,  devisee  of  the  said 
Turpin  Klilby,  by  an  instrument  of  writing  duly  executed  under 
her  hand  and  seal,  bearing  date  the  nineteenth  day  of  May  A.  D. 
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1821,  and  recorded  in  the  office  aforesaid,  in  Deed  Record  V,  Vol. 
3,  page  528,  authorized  and  empowered  one  Benjamin  Ferris  to 
receipt  for  and  release  any  and  all  grotmd  rents  in  the  Borough  of 
Wilnwngton  to  which  she  was  entitled  or  had  any  claim  to. 

Twenty-second,  That  there  is  no  record  of  a  release  of  the 
said  ground  rent,  from  the  said  Peter  Stalcup,  Sarah  Kilby, 
devisee  of  the  said  Peter  Stalcup,  David  Lummis,  Turpin  Kilby, 
Jennet  Kilby,  Benjamin  Ferris,  attorney  in  fact  of  the  said  Jennet 
Kilby,  the  devisees  of  the  said  Jennet  Kilby,  Samuel  Price,  one 
of  the  devisees  of  the  said  Peter  Stalcup,  the  heirs-at-law  of  the 
said  Samuel  Price,  Gabreal  Jackson  nor  the  heirs-at-law  of 
Gabreal  Jackson. 

Twenty-third.  That  in  none  of  the  deeds  conveying  the  said 
land  since  the  deed  of  Benjamin  Ferris  to  Amelia  Shad,  is  there 
any  mention  or  reference  to  a  ground  rent  on  the  said  land,  and 
in  all  of  the  said  deeds,  the  estate  allotted,  or  conveyed  was  as- 
sumed to  be  a  conveyance  in  fee  simple,  and  no  ground  rent  on 
said  land  was  ever  paid  by,  nor  claimed  from  the  said  Robert 
Rodden  or  those  under  whom  he  claimed,  for  more  than  eighty 
years.  The  said  Robert  Rodden  and  those  under  whom  he  claim- 
ed exercised  open  acts  of  ownership,  during  all  that  time,  such  as 
selling  the  land  and  not  accounting  for  the  proceeds,  and  convey- 
ing the  same  in  fee  simple,  paying  the  taxes,  erecting  permanent 
improvements,  and  in  every  way  showing  that  they  claimed  to  be 
the  sole  owners  thereof. 

Twenty-fourth,  That  there  has  been  no  demand  for  the  pay- 
ment of  the  said  ground  rent,  nor  has  any  payment  been  made 
thereon  by  any  person  whatever  for  upwards  of  sixty  years. 

Twenty-fifth,  That  up  to  the  time  of  the  death  of  the  said 
Robert  Rodden  there  had  been  no  suit,  action  or  prosecution  of 
any  kind  brought  or  commenced  in  the  Courts  of  the  State  of 
Delaware,  touching  the  title  of  the  said  Robert  Rodden,  or  those 
under  whom  he  claims,  of,  in  or  to  the  said  lot  or  piece  of  land 
and  buildings. 

Twenty-sixth,  That  since  the  death  of  the  said  Robert 
Rodden,  no  demand,  claim  or  suit  or  action  of  any  kind  has 
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been  brought  to  the  notice  of  the  said  Patrick  Dougherty  and 
James  Dougherty,  executors  of  the  estate  of  the  said  Robert 
Redden  touching  the  title  of,  in  or  to  the  said  lot  or  piece  of  land 
and  buildings. 

Twenty-seventh,  That  on  the  ninth  day  of  January  A.  D. 
1908,  the  said  defendant  purchased  from  the  said  plaintiffs  the 
last  mentioned  and  described  piece  or  parcel  of  land  for  the  sum 
of  Eleven  Hundred  Dollars,  taking  a  receipt  in  writing  from  the 
said  plaintiffs  for  part  payment  of  the  purchase  money,  the  fol- 
lowing being  an  exact  copy  of  said  writing. 

** Wilmington,  Del.,  Jan.  9,  1908. 
"Received  of  Andrew  Flenmiing  the  sum  of  twenty-five 
dollars,  being  part  payment  of  the  purchase  money  of  eleven 
hundred  dollars  for  the  house  and  lot  owned  by  the  estate  of 
Robert  Rodden  situate  in  the  City  of  Wilmington,  on  the  Easterly 
side  of  Walnut  Street  north  of  Eighth  Street,  the  balance  of  the 
purchase  money  to  be  paid  when  a  good  fee  simple  title,  clear  of 
all  liens  and   encumbrances   has  been   made. 

Patrick  Dougherty  ) 
Jambs    Dougherty      >     Executors'' 
Andrew  Fleming        } 

Tiventy-eighth.  That  on  the  first  day  of  February  A.  D.  1908, 
the  said  Patrick  Dougherty  and  James  Dougherty,  executors  as 
aforesaid,  signed  and  sealed  a  deed  convejring  the  last  mentioned 
and  described  piece  or  parcel  of  land  to  the  said  defendant  in  fee, 
and  the  said  plaintiffs  dtily  acknowledged  the  execution  of  the 
said  deed  in  the  manner  required  by  the  laws  of  the  State  of  Dela- 
ware; that  on  the  fourth  day  of  February  A.  D.  1908,  the  said 
plaintiffs  tendered  the  said  deed  to  the  said  defendant  and  de- 
manded of  the  said  defendant  that  he  pay  them  the  said  plain- 
tiflFs  the  balance  of  the  said  purchase  money,  to-wit  the  sum  of 
Ten  Hundred  and  Seventy-five  dollars. 

Twenty-ninth,  Tlmt  upon  the  tender  of  the  above  mentioned 
deed  by  the  said  plaintiffs  to  the  said  defendant,  the  said  de- 
fendant refused   and   declined  to  accept  and  receive  the  same, 
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and  further  refused  and  declined  to  pay  to  the  said  plaintiffs  the 
said  balance  of  the  said  purchase  money,  being  the  sum  of  Ten 
Hundred  and  Seventy-five  dollars.  The  said  defendant  stated 
then  and  there  to  the  said  plaintiffs  that  he  refused  and  declined 
to  accept  said  deed  and  to  pay  the  balance  of  the  purchase  money 
because  the  said  Robert  Rodden  at  the  time  of  his  death,  did  not 
have  a  good  fee  simple  title  to  the  said  land  and  premises  clear 
and  discharged  of  all  liens  and  enctunbrances,  but  that  the  above 
mentioned  ground  rent  was  a  lien  and  charge  thereon,  and  pay- 
able to  the  devisees  of  the  said  Jennet  Kilby,  or  their  heirs,  and  to 
the  heirs-at-law  of  the  said  Samuel  Price. 

Thirtieth.  That  there  are  no  encumbrances  whatever  of  record 
against  the  said  land  and  premises  last  above  mentioned  and 
described.  That  the  said  defendant  still  refuses  to  accept  the 
said  deed  of  conveyance  from  the  said  plaintiffs  and  pay  the  said 
plaintiffs  the  said  purchase  money  remaining  tmpaid  for  the  above 
reasons  solely  and  for  no  others. 

If  upon  the  above  stated  facts  the  Cdurt  shall  be  of  the  opin- 
ion that  the  said  deed,  made  and  executed  by  the  said  Patrick 
Dougherty  and  James  Dougherty,  executors  as  aforesaid,  to  the 
said  Andrew  Flemming  (which  deed  is  hereby  made  a  part  of  this 
case  stated)  would,  if  it  had  been  accepted  by  the  said  defendant 
upon  tender  or  offer  of  delivery  have  conveyed  unto  the  said 
defendant  in  fee  simple,  the  last  mentioned  and  described  piece 
or  parcel  of  land,  freed  and  discharged  of  the  above  mentioned 
ground  rent,  then  judgment  shall  be  entered  for  the  plaintiffs 
for  the  sum  of  Ten  Hundred  and  Seventy-five  dollars,  besides 
costs  of  suit.  If,  however  upon  the  above  stated  facts,  if  it 
had  been  accepted  by  the  said  defendant  upon  tender  or  offer  to 
deliver,  the  Court  shall  be  of  the  opinion  that  the  said  deed  would 
not  have  conveyed  unto  the  said  defendant  in  fee  simple,  the 
last  mentioned  and  described  land  and  premises,  cleared  and 
discharged  from  the  said  ground  rent,  then  judgment  shall  be 
entered  for  the  defendant  for  costs. 

The  Court  made  the  following  order:     **And  now  to-wit 
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this  third  day  of  July  A.  D.  1908  the  above  case  having  been 
presented  and  argued  by  counsel,  it  appearing  from  the  facts 
set  forth  in  the  case  stated  that  the  property  described  therein 
has  been  held  and  transferred  in  fee  simple  for  over  fifty-eight 
years  and  that  no  claim  for  ground  rent  nor  any  pa3anent  thereof 
has  ever  been  made  for  over  sixty  years,  it  is  ordered  therefore 
that  judgment  be  entered  for  the  plaintiffs  for  the  sum  of  ten 
hundred  and  seventy-five  dollars  besides  costs  of  suit. 

"Charlbs  B.  Lorb.  C.  jy 
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Bridget  Gorman  vs.  Bernard  Carr. 

Assumpsit — Personal  Services — Relative — Contract — Implied 
Promise  to  Pay. 

1.  Where  one  person  renders  service  to  another  which  is  accepted, 
the  person  receiving  such  service  is  bound  by  law  to  pay  therefor  such  sum 
as  the  service  is  worth.  If  there  be  a  stated  price  agreed  upon,  that 
price  will  govern,  but  if  there  be  no  stated  price,  tnen  the  measure  wotild 
be  such  sum  as  the  service  was  reasonably  worth. 

2.  Where  work  and  labor  are  performed  by  a  niece  for  an  uncle,  the 
law  presumes  that  they  were  gratuitous,  prompted  by  friendship,  kind- 
ness, and  growing  out  of  relationship,  and  will  not  imply  a  promise  to  pay. 
This,  however,  is  only  a  presumption  and  may  be  rebutted  by  the  character 
of  the  service  rendered  and  by  evidence  that  the  defendant  promised  to 
pay,  and  that  there  was  some  understanding  between  them. 

3.  Such  agreement  to  pay  need  not  be  in  writing;  it  is  sufficient  that 
there  was  a  verbal  understanding  or  agreement  between  the  plaintiff  and 
the  defendant,  or  an  actual  promise  by  the  defendant  to  pay  the  plaintiff 
for  the  services  while  in  his  family. 

(November  23,   1908.) 

Lore,  C.  J.,  and  Spruance  and  Boyce  J.  J.,  sitting. 

Walter  H,  Hayes  and  Edwin  R,'  Cochran,  Jr.  for  plaintiflF. 

J.  Frank  Ball  and  James  Saulsbury  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1908. 

Action  op  Assumpsit  to  recover  for  personal  services  which 
plaintiff  claimed  she  rendered  the  defendant  as  bar-keeper, 
and  other  work  about  his  house,  from  December  25,  1896  to  June 
30th,  1907 — 542  weeks  at  ten  dollars  a  week. 

Lore,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury : — ^This  is  an  action  brought  by  Bridget 
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Gorman,  the  plaintiflF  against  Bernard  Carr,  the  defendant,  in 
assumpsit  to  recover  for  her  personal  services  which  she  claims 
she  rendered  the  defendant  as  bar-keeper  and  other  work  about 
his  home  from  December  25th,  1896  to  June  30th,  1907,  claiming 
for  542  weeks  at  ten  dollars  a  week,  amounting,  according  to  her 
claim,  to  $5420.00,  with  interest  from  June  30th  of  the  present 
year;  for  this  amotmt  she  seeks  to  recover  a  verdict  in  this  case. 

The  defendant  claims  that  the  plaintiff  entered  his  house  as 
one  of  the  family,  that  for  a  time  after  she  so  entered  it,  he  paid 
her  four  dollars  a  week  with  which  she  seemed  to  be  satisfied,  and 
that  thereafter  she  received  clothing,  board  and  money  from  time 
to  time  as  she  asked  for  it  which  he  alleges  was  in  full  compensa- 
tion. 

We  will  say  to  you  that  where  one  person  renders  service  to 
another  which  is  accepted,  the  person  receiving  such  service  is 
bound  by  law  to  pay  therefor  such  sum  as  the  services  are  worth. 
If  there  be  a  stated  price  agreed  upon,  that  price  will  govern, 
but  if  there  be  no  stated  price,  then  the  measure  will  be  such  sum 
as  the  services  were  reasonably  worth. 

Where  work  and  labor  are  performed  by  a  niece  for  an  uncle 
as  in  the  case  at  bar,  the  law  presumes  that  they  were  gratuitous, 
prompted  by  friendship,  kindness,  and  growing  out  of  relation- 
ship, and  will  not  imply  a  promise  to  pay.  This,  however,  is 
only  a  presumption  and  will  be  rebutted  by  the  character  of  the 
services  rendered  and  by  evidence  that  the  defendant  promised  to 
pay  and  that  there  was  some  understanding  between  them. 

If  the  jury  believe  that  the  defendant  promised  the  plaintiff 
that  he  wotild  pay  her  to  take  care  of  the  children  and  the  home 
and  for  whatever  she  might  do  there,  it  would  rebut  any  pre- 
sumption that  the  services  were  rendered  gratuitously.  Such 
agreement  to  pay  need  not  be  in  writing;  it  is  sufficient  that  there 
was  a  verbal  imderstanding  or  agreement  between  the  plaintiff 
and  the  defendant,  or  an  actual  promise  by  the  defendant  to  pay 
the  plaintiff  for  the  services  while  in  his  family. 

This  case  is  to  be  determined  by  you  from  the  preponderance 
of  the  evidence  in  the  case;  such  preponderance  does  not  depend 
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only  upon  the  number  of  witnesses  but  also  upon  the  weight  of  the 
evidence  taken  as  a  whole.  If  the  jury  believe  from  the  prepon- 
derance of  evidence  that  the  plaintiff  rendered  services  to  the 
defendant  under  an  understanding  or  agreement  that  the  plain- 
tiff was  to  be  paid  for  them,  the  verdict  shotild  be  for  the  plain- 
tiff and  for  such  just  and  reasonable  amoimt  as  they  were  worth, 
considering  the  character  of  the  services  rendered  as  proved  in 
this  case  and  all  the  circumstances  connected  therewith;  deduct- 
ing thereform,  however,  such  amount  as  she  may  have  received 
on  account  of  such  services. 

Verdict  for  plaintiff  for  $2,438.51. 
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State  f;5.  Edward  Short,  Jbssb  Mullin  and  Margaret  Martin, 
alias  Margaret  Goodyear. 

Criminal   Law — Indictment — Breaking   and   Entering   Dwelling 

House  in  Daytime — Intent  to  Commit  Larceny — Principal 

— Accomplice — Evidence  Necessary  to  Convict — 

Possession    of   Goods    Recently    Stolen — 

Character    Testimony — Conflicting 

Testimony. 

1.  In  a  trial  of  three  defendants  for  breaking  and  entering  a  dwelling 
house  with  intent  to  commit  larceny,  in  order  to  convict  an  accomplice  the 
jury  must  be  satisfied  beyond  a  reasonable  doubt  that  one  or  bow  of  the 
other  defendants  did  feloniously  break  and  enter  the  dwelling  house  of  the 
prosecuting  witness  with  intent  to  commit  larceny,  as  charged  in  the 
mdictment, — that  is,  with  the  felonious  intent  to  take  and  carry  away  the 
goods  and  chattels  kept  or  deposited  in  said  dwelling  house  with  intent 
to  convert  them  to  his  or  their  use  without  the  consent  of  the  owner,  and 
that  the  allep^ed  accomplice  abetted,  procured,  commanded  or  coimseled 
the  commission  of  the  crime. 

2.  If  one  of  said  defendants  did  feloniously  break  and  enter  the  said 
dwelling  house  with  the  intent  as  charged  and  another  aided  and  assisted 
in  the  conmiission  of  the  crime  in  any  manner,  such  other  would  be  equally 
guilty  with  the  principal,  as  the  law  makes  no  distinctions  in  the  degree  of 
guilt  between  uie  principal  offender  and  his  accomplice. 

3.  When  a  dwelling  house  in  which  moneys,  goods  and  chattels,  the 
subject  of  larcenv,  are  kept  and  deposited,  has  been  recently  broken  and 
entered  into,  and  such  moneys,  goods  and  chattels,  or  any  part  of  them, 
are  then  and  there  stolen,  the  subse<)uent  possession  thereof  by  a  person  is 
frima  facie  evidence  of  the  commission  by  such  person  as  well  of  the  break- 
ing and  entering  as  of  the  intent  to  commit  larceny.  The  possessor  of 
such  goods  and  chattels  is  presumed  to  have  committed  the  whole  crime — 
it  may  be  as  principal  or  accomplice — unless  he  satisfactorily  accounts  to 
the  jury  for  his  possession  of  such  goods.  This,  however,  is  a  rebuttable 
presumption. 

4.  The  degree  of  credit  which  ought  to  be  given  to  the  testimony  of  an 
accomplice  is  a  matter  exclusively  within  the  province  of  the  jury.  Great 
caution  in  weighing  his  testimony  is  dictated  by  prudence  and  good  reason, 
and  it  is  the  practice  not  to  convict  a  person  upon  the  sole  and  uncor- 
roborated testimony  of  an  alleged  accomplice.  But  the  jury  may  act  upon 
the  evidence  of  such  witness,  and,  if  satisfied  it  is  true,  without  any  con- 
firmation of  his  testimony;  and  in  such  a  case  it  would  be  their  duty  to  do 
so. 

5.  The  good  character  of  an  accused,  when  satisfactorily  proved,  is  to 
be  considered  in  connection  with  all  the  other  evidence  in  the  case;  and  it 
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is  to  be  given  just  such  weight  as  in  the  judgment  of  the  jury  it  is,  under  all 
the  facts  and  circumstances,  entitled  to. 

6.  When  the  testimony  is  conflicting  the  jury  should  endeavor  to 
reconcile  and  harmonize  it.  If  they  caxmot  do  so,  they  should  accept  that 
part  of  it  which  they  deem  worthy  of  credit  and  reject  that  which  they 
deem  unworthy  of  credit,  taking  into  consideration  all  the  testimony 
adduced  and  the  circumstances  surrounding^  the  respective  witnesses, 
their  means  of  information  and  opportunity  of  knowing  the  facts  of  which 
they  have  testified,  their  interest  or  bias,  if  any,  and  their  manner  and 
apparent  fairness  in  giving  their  testimony. 

(March   6.    1909.) 
Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 

Josiah  O.  Wolcott,  Deputy  Attorney-General,  for  the  State. 

J.  Frank  Ball  for  the  defendants. 

Court  of  General  Sessions,  New  Castle  County,  March  Term, 
1910. 

Indictment  for  breaking  and  entering  a  dwelling  house  in 
day  time,  with  intent  to  commit  Larceny,  (No.  42,  March  Term, 
1909). 

BoYCE,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^The  indictment,  in  this  case, 
charges  that  Edward  Short,  Jesse  Mullin  and  Margaret  Martin, 
otherwise  known  as  Margaret  Goodyear  did,  on  the  23d  day  of 
January  of  the  present  year,  in  the  day  time,  feloniously  break  and 
enter  into  the  dwelling  house  of  Christiana  Stettner,  in  this  city, 
in  which  said  dwelling  house  certain  moneys,  goods  and  chattels, 
being  the  subject  of  larceny,  were  then  and  there  kept  and 
deposited,  with  the  intent  to  commit  larceny.  On  being  ar- 
raigned, Edward  Short  pleaded  guilty;  and  Jesse  Mullin  and 
Margaret  Martin  otherwise  known  as  Margaret  Goodyear,  whom 
you  have  been  impanelled  to  try,  each  pleaded  not  guilty. 

The  crime  charged  against  these  two  defendants  embraces 
two  distinct  elements:  (1)  the  breaking  and  entering  into  the 
dwelling  house  of  the  prosecuting  witness,  (2)  with  the  intent  to 
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commit  larceny.  You  have  given  the  case  that  close  and  patient 
attention  which  it  deserves.  You  are  the  exclusive  judges  of  the 
credibility  of  the  witnesses  and  of  the  weight  and  value  of  their 
testimony.  In  civil  actions  a  preponderance  of  evidence  is 
sufficient  to  warrant  a  verdict  for  that  party  in  whose  favor  the 
jury  may  find  it  to  exist;  but  in  criminal  prosecutions,  it  is  neces- 
sary, in  order  to  warrant  a  conviction,  that  the  jury  should  be 
satisfied  of  the  guilt  of  the  accused  beyond  a  reasonable  doubt. 
For  in  criminal  cases  the  law  clothes  the  accused  with  the 
presumption  of  innocence,  until  the  contrary  is  shown  and  it  is 
therefore,  incumbent  upon  the  State  to  establish  the  guilt  of  the 
defendant,  either  by  direct  or  circumstantial  evidence,  to  the 
satisfaction  of  the  jury  beyond  a  reasonable  doubt. 

It  is  not  denied  that  the  crime  charged  in  the  indictment  was 
committed.  Short  confesses  his  guilt.  Did  he  commit  the 
crime  alone,  or  was  he  assisted  by  either  or  both  of  the  defen- 
dants? It  is  for  you  to  say  from  the  evidence  whether  either 
or  both  of  the  defendants  aided  and  assisted  him  in  the  commis- 
sion of  the  crime. 

The  State  maintains  that  Mullin  did  first  break  and  enter 
the  house  of  the  prosecuting  witness  with  the  intent  as  charged, 
and  that  Short  and  Martin  or  Goodyear  were  then  and  there 
present,  aiding  and  assisting,  on  the  outside,  as  watchers;  that 
Mullin,  failing  to  find  the  money  for  which  it  is  claimed  the  break- 
ing and  entering  were  conmiitted,  came  out  of  the  house  and 
Short  entered  and  both  found  and  took  therefrom  $140,  three 
watches,  etc.,  with  Mullin  and  Martin  or  Goodyear  then  and 
there  present,  aiding  and  assisting  as  watchers;  that  the  money 
so  taken  was  immediately  thereafter  divided  among  the  three  and 
that  Short  and  Mullin  made  a  division  of  the  watches,  etc., 
between  themselves.  The  defendants  not  only  deny  that  they, 
or  either  of  them,  had  anything  whatever  to  do  with  the  com- 
mission of  the  crime,  but  they  each  insist  that  they  were  not  at 
the  Stettner  house  when  the  crime  was  committed,  but,  on  the 
contrary,  that  they  were,  at  the  time  of  the  burglary,  at  other  and 
separate  places. 
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It  is  not  claimed  on  the  part  of  the  State  that  Mrs.  Martin  or 
Goodyear  did  actually  break  and  enter  the  house  of  the  prose- 
cuting witness  with  the  intent  to  commit  larceny,  but  the  claim 
is,  that  at  the  time  the  crime  was  comitted,  by  Short  and 
Mullin,  she  was  then  and  there  present,  abetting,  procuring, 
commanding  and  counselling  the  commission  thereof.  In  order 
to  convict  Margaret  Martin  or  Goodyear,  you  must  be  satisfied 
beyond  a  reasonable  doubt  that  either  Edward  Short  or  Jesse 
Mullin,  or  both  did  feloniously  break  and  enter  the  dwelling  house 
of  the  prosecuting  witness  with  the  intent  to  conmiit  larceny 
as  charged  in  the  indictment — ^that  is,  with  the  felonious  intent 
to  take  and  carry  away  the  goods  and  chattels  kept  or  deposited 
in  said  dwelling  house  with  the  intent  to  convert  them  to  his  or 
their  use  without  the  consent  of  the  owner,  and  that  Margaret 
Martin  or  Goodyear  abetted,  procured,  commanded  or  counseled 
the  commission  of  the  crime. 

In  order  to  convict  Jesse  Mullin,  you  must  be  satisfied  beyond 
a  reasonable  doubt  that  he  did  either  himself  feloniously  break 
and  enter  the  said  dwelling  house  with  the  intent  as  charged,  or 
that  Edward  Short  did  feloniously  break  and  enter  the  said  dwell- 
ing house  as  charged  and  that  he,  Jesse  Mullin,  aided  and  assisted 
in  the  commission  of  the  crime  by  Edward  Short. 

If  you  find  beyond  a  reasonable  doubt  that  Edward  Short 
did  feloniously  break  and  enter  the  said  dwelling  hoixse  with  the 
intent  as  charged  and  that  the  defendants  aided  and  assisted  in 
the  conmiission  of  the  crime  in  any  manner  they  would  be 
equally  guilty  with  Short — as  the  law  makes  no  distinction  in  the 
degree  of  guilt,  between  the  principal  offender  and  his  accomplice 
A  gold  watch,  chain  and  locket  are  in  evidence  before  you. 
The  locket,  it  is  admitted,  contains  the  likeness  of  the  prose- 
cuting witness.   It  is  conceded  that  these  articles  are  the  prop 
erty  of  the  prosecuting  witness.     The  State  claims  that,  in  the 
division  of  the  watches  made  between  Short  and  Mullin,  the  latter 
received  the  said  watch,  chain  and  locket  which  are  in  evidence 
Mullin,  as  we  have  said,  denies  any  connection  with  or  part  in  the 
burglary.     But  he  claims  that  on  the  day  of  and  a  short  while 
before  he  had  heard  that  the  crime  charged  had  been  conmiitted 
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Short  gave  him  the  watch,  chain  and  locket  to  keep  for  him;  that 
in  a  very  little  while  thereafter,  he  showed  the  same  to  the 
daughter  of  Mrs.  Martin,  and,  upon  being  informed  that  they 
were  the  property  of  the  prosecuting  witness,  he  very  soon  there- 
after delivered  the  same  at  the  police  station. 

It  is  a  well  settled  rule  of  criminal  law  in  this  State  that 
when  property  recently  stolen  is  found  in  the  possession  of  a 
person,  that  person  is  presumed  to  be  the  one  who  stole  it,  unless 
he  accoimts  for  his  possession  thereof  satisfactorily  to  the  jury. 
When  a  dwelling  house,  in  which  moneys,  goods  and  chattels, 
the  subject  of  larceny,  are  kept  and  deposited,  has  been  recently 
broken  and  entered  into,  and  such  moneys,  goods  and  chattels, 
or  any  part  of  them  are  then  and  there  stolen,  the  subsequent 
possession  thereof  by  a  person  is  prima  facie  evidence  of  the  com- 
mission by  such  person  as  well  of  the  breaking  and  entering  as  of 
the  intent  to  commit  larceny,  that  is,  the  possessor  of  such  goods 
is  presumed  to  have  committed  the  whole  crime — it  may  be  as 
principal  or  accomplice — ^unless  he  satisfactorily  accounts  to  the 
jury  for  his  possession  of  such  goods.  This,  however,  is  a 
rebuttable  presumption.  It  is  for  you  to  say  under  all  evidence 
in  this  case  whether  that  presumption  has  been  rebutted. 

Edward  Short  has  testified  in  behalf  of  the  State,  in  this 
case.  You  are  the  judges  of  the  weight  and  value  of  his  testi- 
mony considered  in  connection  with  all  the  evidence  produced 
before  you.  The  degree  of  credit  which  ought  to  be  given  to  his 
testimony  is  a  matter  exclusievly  within  your  province.  Great 
caution  in  weighing  his  testimony  is  dictated  by  prudence  and 
good  reason,  and  it  is  the  practice  not  to  convict  a  person  upon 
the  sole  and  uncorroborated  testimony  of  an  alleged  accomplice. 
But  you  may  act  upon  the  evidence  of  such  a  witness,  if  you  are 
satisfied  that  it  is  true,  without  any  confirmation  of  his  testi- 
mony.    And  in  such  a  case  it  would  be  your  duty  to  do  so. 

The  good  character  of  an  accused,  when  satisfactorily 
proved,  is  to  be  considered  in  connection  with  all  the  ether 
evidence  in  the  case;  and  it  is  to  be  given  just  such  weight  as  in 
the  judgment  of  the  jury  it  is,  under  all  the  facts  and  circum- 
stances  entitled  to. 
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When,  as  in  this  case,  the  testimony  is  conflicting,  you  should 
endeavor  to  reconcile  and  harmonize  it,  if  you  can.  If  you  can- 
not do  so,  you  should  accept  that  part  of  it  which  you  deem 
worthy  of  credit,  and  reject  that  which  you  deem  unworthy  of 
credit,  taking  into  consideration  all  the  testimony  adduced  and 
the  circumstances  surrounding  the  respective  witnesses,  their 
means  of  information  and  opportunity  of  knowing  the  facts  of 
which  they  have  testified,  their  interest  or  bias,  if  any,  their 
manner  and  apparent  fairness  in  giving  their  testimony. 

If  after  carefully  and  conscientiously  considering  and  weigh- 
ing all  the  evidence  in  this  case,  you  should  entertain  a  reason- 
able doubt  as  to  the  guilt  of  the  defendants,  or  either  of  them, 
such  a  doubt  inures  to  the  benefit  of  the  accused  and  your  verdict 
should  be  not  guilty. 

A  reasonable  doubt  is  not  a  vague,  fanciful  or  speculative 
doubt,  but  a  substantial  doubt,  arising  out  of  the  case  as  pre- 
sented to  you,  and  it  is  such  a  doubt  as  reasonable,  fair-minded 
and  honest  men  would  entertain  tmder  all  the  facts  and  circiun- 
stances  of  the  case. 

If  you  should  find  either  or  both  of  the  defendants  gtdlty, 
your  verdict  should  be  guilty  accordingly. 

You  will  return  such  a  verdict  as  the  evidence,  considered 
in  connection  with  these  instructions,  seems  to  you  to  warrant. 

The  jury  disagreed. 
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SYLLABUS. 


State  vs.  Calvin  C.  McCallister  and  William  G.  Little. 

Criminal    Law — Indictment — Malicious    Mischief— Demurrer — 
Malice,   how  Shown — Joint  Defendant;  Statements   of — 
-  -  Eiridence — Statute — Accomplice, 

1.  Demurrer  to  an  indictment  for  malicious  mischief  overruled. 

2.  Malicious  mischief  is  a  common  law  offense,  and  may  be  defined 
to  be,  any  malicious  or  mischievious  injury,  either  to  the  rights  of  another, 
or  to  those  of  the  public  in  general.  It  includes  all  malicious  physical 
injuries  to  the  rights  of  another,  which  impair  utility,  or  materially  dimin- 
ish value. 

3.  Malice  is  a  necessary  ingredient  of  such  offense,  but  is  not  con- 
fined specifically  to  the  owner  of  the  property  destroyed  or  injured.  Wil- 
ful or  wanton  cruelty  or  injury  to,  or  destruction  of  property,  committed 
under  such  circumstances  as  to  indicate  a  malignant  spirit  of  mischief,  is 
sufficient  to  constitute  the  offense. 

4.  Malice  may  be  shown  by  proof  of  wilful  and  wanton  acts,  or  it 
may  be  inferred  from  attendant  tacts  and  circumstances. 

5.  The  declarations  of  one  joint  defendant,  as  to  statements  made  by 
the  other  will  not  of  themselves  oind  the  other  unless  made  in  his  presence 
or  by  his  authority. 

6.  When  the  malicious  mischief  charged,  consists  in  the  cutting  down 
of  telegraph  poles,  resistance  made  to  the  erection  of  other  poles  l^cause 
the  arms  would  extend  beyond  the  limits  of  the  highway  and  over  the 
defendant's  farm,  would  not,  as  an  independent  fact,  if  made  in  good 
faith,  warrant  the  inference  of  defendant's  guilt.  But  such  resistance 
may  be  considered  by  the  jury,  with  the  other  evidence,  in  determining 
the  question  of  the  innocence  or  guilt  of  the  accused. 

7.  The  law  respecting  accomplice,  circumstantial  evidence,  con- 
flicting evidence  and  reasonable  doubt,  stated. 

(March    15,    1909.) 

Lore,  C.  J.,  and  Boyce,  J.,  sitting. 

Andrew  C.  Gray,  Attorney-General,  and  Josiah  O.  Wolcott, 
Deputy  Attorney-General,  for  the  State. 

Levin  Irving  Handy  and  Wilbur  L.  Adams,  for  the    defen- 
dants. 
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Court  of  General  Sessions,  New  Castle  Coimty,  March  Term, 
1909. 

Indictment  for  Malicious  Mischibf  (No.  20,  January 
Term,  1909).  The  material  parts  of  said  indictment  are  set  out 
in  the  charge  of  the  Court. 

When  the  case  came  on  for  trial,  counsel  for  defendants 
demurred  to  the  indictment,  assigning  the  following  causes: 

"  1.  That  it  does  not  appear  that  the  said  four  poles,  com- 
monly called  telegraph  poles  were  erected  and  standing  at  a 
place  where  the  said  poles  might  be  lawfully  erected  and  stood  by 
the  said.  The  Western  Union  Telegraph  Company. 

"2.  That  it  does  not  appear  that  the  said  four  poles,  com* 
monly  called  telegraph  poles  were  not  erected  and  standing  on  the 
land  of  the  said  defendants  without  any  right  or  permission  to  the 
said.  The  Western  Union  Telegraph  Company,  to  erect  or  stand 
said  poles  on  said  land. 

"3.  That  it  does  not  appear  that  the  alleged  injury  to  the 
said  personal  property  of  the  said.  The  Western  Union  Tele- 
graph Company  was  done  secretly,  in  the  night-time,  or  in  such  a 
way  as  to  inflict  peculiarly  wanton  injury,  nor  that  it  was  accomp- 
anied by  any  breach  of  the  peace." 

The  demurrer  was  overruled. 

BoYCE,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^The  defendants,  Calvin  C.  McAllis- 
ter and  William  G.  Little,  are  indicted  for  the  offense  commonly 
known  as  malicious  mischief. 

The  indictment  contains  seven  counts,  the  first  of  which  is  as 
follows : 

"The  Grand  Inquest  for  the  State  of  Delaware  and  the  Body 
of  New  Castle  Coimty  on  their  oath  and  affirmation,  respectively. 
Do  Present,  that  Calvin  C.  McAllister,  late  of  Mill  Creek  Hun- 
dred in  the  County  aforesaid,  and  William  G.  Little,  late  of  Mill 
Creek  Himdred  in  the  County  aforesaid,  on  the  sixth  day  of 
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October  in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
eight,  with  force  and  arms,  at  Mill  Creek  Hundred  in  the  County 
aforesaid,  unlawfully,  wantonly,  wilfully,  maliciously  and  mis- 
chievously did  cut  down  four  poles,  commonly  called  telegraph 
poles,  on  which  said  poles  were  then  and  there  fastened  sixteen 
certain  wires,  commonly  called  telegraph  wires,  and  did  then  and 
there  and  thereby  destroy  the  said  poles  with  the  said  wires,  the 
said  poles  and  the  said  wires  being  then  and  there  the  property  of 
the  Western  Union  Telegraph  Company  of  the  value  of  one  hun- 
dred dollars,  to  the  great  damage  of  the  Western  Union  Tele- 
graph Company,  with  intent  then  and  there  and  thereby  to  injure 
the  said  the  Western  Union  Telegraph  Company,  against  the  form 
of  the  Act  of  the  General  Assembly  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the  State." 

The  second  cotmt  is  as  follows: 

"And  the  jurors  aforesaid,  upon  their  oath  and  affirmation, 
respectively,  as  aforesaid,  do  further  present,  that  Calvin  C. 
McCallister,  late  of  Mill  Creek  Hundred  in  the  County  aforesaid, 
on  the  sixth  day  of  October  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  eight,  with  force  and  arms,  at  Mill  Creek  Hun- 
dred in  the  County  aforesaid,  imlawfully,  wantonly,  wilftilly, 
maliciously  and  mischievously  did  cut  down  four  poles,  commonly 
called  telegraph  poles,  on  which  said  poles  were  then  and  there 
fastened  sixteen  certain  wires,  commonly  called  telegraph  wires, 
and  did  then  and  there  and  thereby  destroy  the  said  poles  with 
the  said  wires,  the  said  poles  with  the  said  wires  being  then  and 
there  the  property  of  the  Western  Union  Telegraph  Company, 
and  of  the  value  of  one  hundred  dollars,  to  the  great  damage  of 
the  Western  Union  Telegraph  Company  and  with  intent  then  and 
there  and  thereby  to  injure  the  said  Western  Union  Telegraph 
Company,  and  the  jurors  do  further  say  that  William  G.  Little, 
late  of  Mill  Creek  Himdred,  in  the  County  aforesaid,  was  then  and 
there  at  the  commission  of  said  misdemeanor,  present,  aiding, 
procuring,  commanding  and-  counseling  the  said  Calvin  C. 
McCallister  therein,  against  the  form  of  the  Act  of  the  General 
Assembly  in  such  case  made  and  provided  and  against  the  peace 


Digitized  by  VjOOQIC 


304  COURT  OF  GENERAL  SESSIONS. 

CHARGE. 

and  dignity  of  the  State." 

You  will  observe  that  the  first  count  charges  both  defendants 
with  cutting  the  said  poles,  and  the  second  count  charges  Mc- 
Callister,  one  of  the  defendants,  with  cutting  the  poles,  and 
Little,  the  other  of  the  defendants,  with  abetting,  procuring, 
commanding,  etc.  in  the  commission  of  the  crime. 

The  third  count  is  the  same  as  the  second,  with  the  substi- 
tution of  the  name  of  Little  for  that  of  McCallister  as  principal, 
and  the  name  of  McCallister  for  that  of  Little  as  accessory,  that  is, 
the  third  coimt  charges  Little  with  cutting  the  poles  and  McCallis- 
ter with  aiding  and  assisting  him. 

The  fourth,  fifth  and  sixth  counts  correspond,  in  their  aver- 
ments, in  numerical  order,  with  the  first,  second  and  third  counts, 
— except  that  the  charge  is  not  of  destroying  the  poles  and  wires 
but  of  greatly  injurjdng  and  damaging  the  same. 

The  seventh  coimt  charges  that  the  offense  was  com- 
mitted by  some  person  or  persons  unknown,  and  that  the  defen- 
dants abetted,  procured,  commanded  and  counselled  such  un- 
known person  or  persons  to  commit  the  offense. 

By  a  statute  of  this  State  {Revised  Code,  975,  Sec  1)  it  is 
provided:  ** Every  person  who  shall  abet,  procure,  conmiand, 
or  counsel  any  other  person,  or  persons,  to  commit  any  crime,  or 
misdemeanor,  shall  be  deemed  an  accomplice  and  equally  criminal 
as  the  principal  offender,  and  shall  be  punished  in  the  same  man- 
ner, and  with  the  same  punishment." 

If  you  shall  be  satisfied  from  the  evidence  that  one  of  the 
defendants  did  the  injury  to  the  property  of  the  company  as  set 
forth  in  this  indictment,  and  that  the  other  of  them  was  then  and 
there  present,  abetting,  procuring,  commanding  or  coimseling 
him  in  the  commission  of  such  injury,  you  should  find  both  defen- 
dants guilty.  Or  if  you  should  be  satisfied  from  the  evidence  that 
either  or  both  of  the  defendants  abetted,  procured,  conmianded  or 
counseled  some  unknown  person  or  persons  to  destroy  or  greatly 
injure  or  damage  the  property  of  this  company  as  charged  in  the 
indictment,  then  either  one  or  both  of  the  defendants,  if  either, 
so  abetting,  proctiring,  conmianding  or  counseling  in  the  com- 
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mission  of  the  offense,  wotild  be  equally  criminal  as  the  principal 
unknown  offender,  and  you  should  find  one  or  both  of  the  defen- 
dants guilty  accordingly. 

It  is  conceded  that  the  Telegraph  Company  has  acquired  a 
right  by  prescription,  at  least  to  maintain  its  poles  and  wires 
along  the  highway  passing  through  the  McCallister  farm,  within 
the  limits  of  said  highway.  That  the  poles  and  wires  in  front  of 
the  said  farm  were  cut  and  greatly  injured,  as  charged  in  the 
indictment,  is  not  controverted. 

The  importance  of  this  case  to  the  State,  to  the  defendants, 
to  the  telegraph  company  and  to  the  general  public  is  obvious. 
Indeed,  it  is  a  case  of  very  great  importance.  You  have  heard  the 
evidence  and  the  arguments  of  cotmsel.  You  have  given  close 
and  patient  attention  throughout  the  case.  When  you  shall  have 
retired  to  your  room  to  further  consider  the  case  and  to  arrive  at  a 
verdict,  you  should  not  be  moved  or  influenced  by  any  feelings  of 
prejudice,  on  the  one  hand,  or  of  sympathy  on  the  other;  or  by 
any  considerations  whatever,  one  way  or  the  other,  not  warranted 
by  the  evidence  before  you.  Upon  the  evidence,  and  upon  that 
alone,  considered  in  connection  with  these  instructions,  you 
should,  and  you  doubtless  will,  find  your  verdict. 

The  first  and  most  important  question  for  your  determina- 
tion is  whether  the  destruction  of,  or  injury  to  the  company's 
poles  and  wires,  as  set  forth  in  the  indictment,  was  or  was  not 
done  by  the  defendants  or  either  of  them,  or  by  some  tmknown 
person  or  persons,  abetted,  procured,  commanded  or  counseled 
by  the  defendants,  or  either  of  them,  to  commit  the  offense. 

Upon  this  subject  you  have  heard  the  evidence,  and  we  will 
not  attempt  to  review  or  recapitulate  it,  or  to  express  any  opinion 
whatever  as  to  the  weight  or  effect  of  it,  as  this  is  a  matter  wholly 
within  your  province.  In  this  inquiry,  as  well  as  in  your  con- 
sideration of  the  evidence  bearing  upon  every  other  material 
point  in  the  case,  there  are  several  elementary  rules  which  you 
should  keep  in  mind.  In  all  criminal  cases  the  law  presumes  that 
the  accused  is  innocent  until  it  is  proved  to  the  satisfaction  of  the 
jury  beyond  a  reasonable  doubt  that  he  is  guilty.     In  civil  cases, 
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a  preponderance  or  greater  weight  of  the  evidence  is  sufficient  to 
warrant  a  verdict  in  whose  favor  it  is  found  by  the  jury;  but  in 
criminal  prosecutions  it  is  necessary,  in  order  to  warrant  a  convic- 
tion, that  the  jury  should  be  satisfied  of  the  guilt  of  the  accused 
beyond  a  reasonable  doubt. 

You  are  the  sole  judges  as  to  the  credit  and  weight  of  the 
evidence.  Where  the  evidence  is  conflicting  you  should  reconcile 
it  if  you  can,  and  if  you  cannot  do  so,  you  should  accept  as  true 
that  part  of  it  which  you  deem  worthy  of  credit,  and  reject  that 
part  which  you  deem  unworthy  of  credit,  keeping  in  view  the 
interest  or  bias  of  the  witnesses,  if  any,  their  means  of  information 
and  opportunity  of  knowing  the  facts  of  which  they  have  testi- 
fied, their  demeanor  on  the  stand,  their  apparent  candor  or  frank- 
ness, or  lack  of  it,  and  to  what  extent,  if  any,  they  are  corrobo- 
rated or  contradicted  by  other  testimony,  and  all  the  circumstan- 
stances  which  tend  to  aid  you  in  determining  the  truth  or  falsity 
of    the    testimony. 

This  indictment  is  for  the  common-law  offense  of  malicious 
mischief,  which,  in  the  case  of  State  vs.  Hamilton,  found  in 
Houston's  Criminal  Reports,  page  285,  tried  in  this  County  about 
forty  years  ago,  was  defined  to  be,  **any  malicious  or  mischievous 
injury,  either  to  the  rights  of  another,  or  to  those  of  the  public  in 
general."  It  may  be  defined  in  general  terms  as  including  all 
malicious  physical  injuries  to  the  rights  of  another,  which  impair 
utility  or  materially  diminish  value. 

(25  Cyc.  1672]  StaU  vs.  Walls,  48  Ark.,  56). 

Malice  is  a  necessary  ingredient  of  the  offense  charged 
against  the  defendants,  and  it  must  appear  from  the  evidence, 
either  express  or  implied,  in  order  to  sustain  the  indictment. 
This  Court  has  never  confined  malice,  necessary  to  support  the 
offense  charged,  specifically  to  the  owner  of  the  property  destroyed 
or  injured.  Wilful  or  wanton  cruelty  or  injury  to,  or  destruction 
of  property,  committed  under  such  circumstances  as  to  indicate  a 
malignant  spirit  of  mischief,  is  sufficient  to  constitute  the  offense 
of  malicious  mischief.     Malice  may  be  shown  by  proof  of  wilful 
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and  wanton  acts,  or  it  may  be  inferred  from  attendant  facts  and 
circumstances. 

The  declarations  of  one  of  the  defendants  as  to  the  statements 
of  the  other  defendant  would  not  of  themselves  bind  him,  unless 
made  in  his  presence  or  by  his  authority. 

In  the  recent  case  of  State  vs.  Collins  (  5  Pennewill,  270) , 
the  Chief  Justice,  in  his  charge  to  the  jury,  made  the  following 
appropriate  statement  of  the  law  on  the  subject  of  circumstan- 
tial evidence. 

"The  imiversal  experience  of  those  engaged  in  the  adminis- 
tration of  justice  shows  the  absolute  necessity  of  admitting  and 
reljdng  upon  drctunstantial  evidence,  in  forming  our  conclusions 
in  regard  to  the  guilt  or  innocence  of  accused  persons;  and  when 
clearly  convincing  and  conclusive,  is  of  equal  weight  with  direct 
evidence.  Indeed  it  is  often  the  only  means  of  imcovering  and 
proving  crimes  which  are  committed  in  secret  and  which  are 
concealed  by  the  cunning  artifices  of  the  perpetrator.  But  while 
this  is  so,  we  say  to  you  most  emphatically  that  circumstantial 
evidence,  to  warrant  a  conviction,  must  be  entirely  satisfactory, 
and  of  such  significance,  consistency  and  force,  as  to  produce 
conviction  in  the  minds  of  the  jury  of  the  guilt  of  the  accused 
beyond  a  reasonable  doubt.  The  great  rule  on  this  subject  is 
this:  that  when  the  evidence  is  circumstantial  the  jury  must  be 
fully  satisfied  not  only  that  the  circumstances  are  consistent  with 
the  guilt  of  the  prisoner,  but  they  must  also  be  satisfied  that  the 
facts  are  such  as  to  be  inconsistent  with  any  other  reasonable 
conclusion  than  that  the  prisoner  was  the  guilty  party.  * 
♦     *     »• 

"This  is  the  rule  relating  to  circtunstantial  evidence,  as 
distinguished  from  direct  evidence.  The  State  claims  to  have 
produced  in  this  case  both  direct  and  circumstantial  evidence. 

**But  whether  the  evidence  be  direct  or  circtmistantial,  or 
both,  it  must  in  every  case  be  of  such  a  character  as  to  satisfy 
the  minds  of  the  jury  of  the  guilt  of  the  prisoner  beyond  a  reason- 
able doubt." 

The  evidence  before  you  of  the  conduct  of  the  defendants  as 
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to  this  telegraph  line,  and  as  to  the  servants  and  agents  of  the 
company  owning  and  operating  the  same,  both  before  and  after 
the  cutting  of  the  poles  mentioned  in  the  indictment,  may  and 
shotdd  be  considered  by  you,  in  connection  with  the  other  evi- 
dence before  you,  in  the  determination  of  the  question  whether 
the  defendants,  or  either  of  them,  cut  the  poles,  etc.,  as  charged; 
and  also  in  the  determination  of  the  question  whether  such 
cutting,  etc.,  if  done  by  the  defendants,  or  either  of  them,  was 
done  maliciously  as  charged. 

A  landowner  whose  property  abuts  the  highway  on  which 
there  is  erected  telegraph  poles  bearing  arms  or  cross-pieces  which 
project  beyond  the  limits  of  the  highway  and  over  his  land,  carry- 
ing wires,  may  not  wilfully  cut  down  or  destroy  such  poles.  His 
redress  is  in  the  courts. 

The  defendants  admit  the  proof  of  the  existence  and  the 
interference  in  the  erection  of  the  poles  in  the  place  of  the  four 
poles,  which,  it  is  conceded,  were  cut,  but  they  claim  that  the 
resistance  was  made  because  the  arms  on  the  poles  when  erected 
wotdd  extend  beyond  the  limits  of  the  highway  and  over  the  Mc- 
CalUster  farm.  Such  resistance,  as  an  independent  act,  if  made  in 
good  faith,  as  claimed,  would  not  in  itself  warrant  an  inference 
that  the  defendants,  or  either  of  them,  committed  the  offense 
charged,  nor  would  it  evince  a  spirit  of  maliciousness,  but  such 
resistance  and  interference  may  and  should  be  considered  by  you 
in  connection  with  the  other  evidence  before  you,  in  determining 
the  question  of  the  innocence  or  guilt  of  the  accused. 

We  say  to  you  that  proof  to  your  satisfaction  of  the  sawing 
down  of  the  poles  by  the  defendants  themselves,  or  by  some 
unknown  person  through  their  procurement  or  by  their  command, 
would  sustain  the  charges  of  the  indictment;  but  if  you  find  that 
they,  or  either  of  them,  as  principal  or  accomplice,  did  not  destroy 
or  injure  the  poles  or  wires  of  the  company,  any  acts  of  resistance 
or  interference  which  they  may  have  committed,  would  not  be 
sufficient  alone  to  sustain  the  indictment. 

The  following  statute  of  this  State  provides  a  very  summary 
and  drastic  remedy  in  cases  of  trespass  upon  the  property  of 
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another  (Revised  Code,  939,  Sec,  21) : 

"If  any  person  shall  wilftilly  enter  into,  upon,  or  trespass 
upon  the  ways,  lands  or  premises  of  another  in  this  State,  he  shall 
be  guilty  of  a  nuisance.  Any  constable  or  other  conservator  of 
the  peace,  the  owner  or  occupier  of  such  wajrs,  lands  or  premises, 
his  agent  or  employe,  or  any  other  person  or  persons  whom  he,  or 
any  of  them  may  call  to  their  or  his  assistance,  shall  have  author- 
ity to  arrest  such  offenders,  either  with  or  without  warrant,  either 
upon  the  premises,  or  in  immediate  flight  therefrom,  and  if  with 
warrant,  then  at  any  place,  and  take  him  before  a  justice  of  the 
peace,  or  mayor  of  a  city,  in  the  cotmty  where  the  offense  is  com- 
mitted; such  justice  of  the  peace  or  mayor,  is  hereby  authorized 
to  determine  every  such  case  in  a  siunmary  manner,  and  if  he 
shall  find  such  person  guilty  of  the  charge,  shall  for  each  offense, 
impose  a  fine  of  not  more  than  five  dollars  and  costs." 

This  statute  may  be  taken  into  consideration  by  you  in 
deciding  whether  any  of  the  arrests  of,  or  interference  with  the 
servants  or  agents  of  the  company  by  the  defendants  or  their 
agents,  were  made  in  good  faith,  or  for  the  purpose  of  hindering  or 
obstructing  the  agents  of  the  company  in  the  performance  of 
their  lawful  duties  in  respect  to  the  telegraph  line  in  question, 
but  this  statute  could  not  in  any  manner  justify  or  excuse  the 
destruction  or  injury  of  any  part  of  the  telegraph  line  wholly 
within  the  limits  of  the  highway. 

If  after  carefully  and  conscientiously  considering  all  the 
evidence  before  you,  you  should  entertain  a  reasonable  doubt  of 
the  guilt  of  the  defendants,  or  either  of  them,  that  doubt  inures 
to  their  or  his  benefit,  and  your  verdict  should  be  not  guilty 
accordingly.  A  reasonable  doubt,  in  law,  does  not  mean  a  fanci- 
ful, vague,  speculative,  or  mere  possible  doubt,  but  a  serious, 
substantial,  well-founded  doubt  arising  from  a  candid  and  im- 
partial consideration  of  all  the  evidence,  or  want  of  evidence,  in 
the  case — such  a  doubt  as  would  cause  reasonable,  fair-minded, 
honest  and  conscientious  men  to  pause  and  hesitate  in  important 
matters  and  transactions  of  life. 

If  you  are  satisfied  from  the  evidence,  beyond  such  reason- 
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able  doubt,  that  the  defendants  did  cut  and  destroy,  or  did 
greatly  injure  and  damage  the  poles  and  wires  in  question,  or 
that  one  of  them  aided  and  assisted  the  other  in  so  doing,  or  that 
they  abetted,  procured,  commaded  or  counseled  some  tmknown 
person  or  persons  to  commit  the  offense  charged,  your  verdict 
should  be  guilty. 

Under  this  indictment  you  may  find  one  of  the  defendants 
guilty  and  the  other  not  guilty,  or  you  may  find  them  both  guilty 
or  both  not  guilty,  as  the  evidence  considered  in  connection  with 
these  instructions  seems  to  you  to  warrant. 

The   jury  disagreed. 
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State  vs.   Joseph   Sigerblla. 

Criminal   Law — Rape — Assault — Child — What  is   Necessary   to 

Prove. 

1.  Rape,  in  this  State,  has  been  held  to  be  the  carnal  knowledge 
of  a  woman  by  force  and  against  her  will.  Force,  either  actual  or  presump- 
tive, is,  in  legal  contemplation,  an  essential  element  of  rape,  whether  it  be 
committed  on  a  female  over  or  under  the  age  of  consent. 

2.  Upon  proof  of  carnal  penetration  of  a  female  of  the  age  of  con- 
sent, that  IS,  of  seven  years  or  more,  the  burden  is  upon  the  prosecution  to 
fully  prove  that  the  penetration  was  consummated  by  force  and  against 
her  will,  or  by  putting  her  in  great  fear  and  terror.  If  sexual  connection  is 
obtained  by  moderate  means,  or  with  the  consent  or  the  silent  acqui- 
escense  of  the  person,  it  cannot  constitute  the  crime  of  rape  in  contem- 

elation  of  law.     When  the  fact  appears  that  sexual  connection  has  been 
ad  against  the  consent  of  the  woman,  the  law  implies  force. 

3.  It  is  not  necessary  to  prove  the  actual  emissto  seminis  in  order  to 
constitute  a  carnal  knowledge,  but  the  carnal  knowledge  is  deemed  com- 
plete upon  proof  of  an  actual  penetravit. 

4.  In  determining  whether  the  crime  of  rape  was  committed,  the 
jury  may  consider  whether  the  child  upon  whom  the  assault  is  alleged  to 
have  been  committed  acted  as  one  of  her  a^e,  station  and  surroundings 
would  naturally  and  probably  have  acted  if  she  had  been  assaulted  as 
charged  in  the  mdictment.  They  may  take  into  consideration  the  place 
and  time  of  the  alleged  assault,  the  proximity  of  other  people,  the  absence 
of  any  proof- as  to  any  outcry  made  bv  the  prosecuting  witness,  her  con- 
dition, environments  and  relations  with  her  mother  and  other  people  with 
whom  she  was  living  at  the  time. 

(March  17,  1909.) 
Lore,  C.  J.,  and  Boyce  and  Pennewill,  J.  J.,  sitting. 

Andrew  C.  Gray,  Attorney-General  and  Josiah  O.  Wolcott, 
Deputy-Attomey-General  for  the  State. 

Hugh  M,  Morris  for  the  defendant. 

Court  of  Oyer  and  Terminer,  New  Castle  County,  March 
Term,  1909. 

Indictment  found  under  Section  10,  Chapter  127,  Revised 
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Code,  providing  that  "Every  person  who  shall  commit  the  crime 
of  rape,  or  who  shall  carnally  know  and  abuse  a  female  child 
under  the  age  of  seven  years,  shall  be  deemed  guilty  of  felony  and 
shall  sufEer  death." 

The  prosecuting  witness  was  a  child  eleven  years  of  age. 

Pennewill,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — It  is  charged  in  this  indictment 
that  Joseph  Sigerella,  the  prisoner  at  the  bar,  on  the  second  day 
of  January,  1908,  in  Wihnington  Himdred,  violently  and  fel- 
oniously did  make  an  assatdt  on  one  Mildred  Virginia  Poore,  and 
her  did  violently,  forcibly  and  against  her  will  feloniously  ravish 
and  carnally  know.  The  offense  charged  is  that  which  is  com- 
monly known  as  rape. 

We  have  been  asked  by  the  defendant  to  direct  you  to  return 
a  verdict  of  not  guilty,  for  the  reason  that  the  law  respecting  the 
crime  of  rape  prior  to  the  year  1898  was  repealed  by  an  Act 
passed  by  the  Legislature  in  that  year,  entitled.  **  An  Act  for  the 
better  Protection  of  Female  Children,"  being  Chapter  686,  Volume 
18,  Laws  of  Delaware, 

We  decline  to  so  direct  you,  because  we  are  of  the  opinion 
that  the  statute  referred  to  did  not  repeal,  or  in  anywise  affect, 
the  existing  law  respecting  the  crime  of  rape. 

Rape,  in  this  State,  has  been  held  to  be  the  carnal  knowledge 
of  a  woman  by  force  and  against  her  will.  Force,  either  actual 
or  presumptive,  is,  in  legal  contemplation,  an  essential  and  indis- 
pensable element  of  rape,  whether  it  be  committed  on  a  female 
over  or  under  the  age  of  consent.  Upon  proof  of  carnal  penetra- 
tion of  a  female  of  the  age  of  consent,  that  is,  of  seven  years  of 
age  or  more,  in  this  State,  the  burden  is  upon  the  prosecution  to 
further  prove  to  the  satisfaction  of  the  jury  beyond  a  reasonable 
doubt,  that  the  penetration  was  consummated  by  force  and 
against  her  will,  or  by  putting  her  in  great  fear  and  terror,  before 
a  conviction  of  rape  can  be  had. 

A  rape  can  only  be  committed  against  the  will  of  the  female 
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and  by  force,  or  by  putting  her  in  great  fear  and  terror;  and  if 
sexual  connection  is  obtained  by  milder  means,  or  in  any  other 
way  with  the  consent  or  the  silent  submission  of  the  party,  it 
cannot  constitute  the  crime  of  rape  in  contemplation  of  law. 
When  the  fact  appears  that  sexual  connection  has  been  had 
against  the  consent  of  the  woman,  the  law  implies  force. 

Formerly,  in  a  prosecution  for  rape,  it  was  necessary  for  the 
State  to  prove  not  only  an  actual  penetration  but  also  the  actual 
emissio  seminis,  in  order  to  constitute  a  carnal  knowledge ;  but  it  is 
now  the  law  of  this  State  that  in  a  prosecution  for  rape,  it  should 
not  be  necessary  to  prove  the  acttial  emissio  seminis,  in  order  to 
constitute  a  carnal  knowledge,  but  the  carnal  knowledge  shall  be 
deemed  complete  upon  proof  of  an  actual  penetravit. 

But  while  it  is  not  necessary  imder  the  law  for  the  State  to 
prove  more  than  an  actual  penetravit,  and  while  the  slightest 
penetration  is  sufficient,  yet  it  must  be  shown  beyond  a  reason- 
able doubt  that  there  was  an  acttial  penetration,  at  least  proof 
of  some  degree  of  entrance  of  the  male  organ  within  the  labia 
pudendum,  that  is,  the  private  parts  of  the  female.  And  it  must 
be  also  proved  to  the  satisfaction  of  the  jury  beyond  a  reasonable 
doubt,  that  such  penetration  was  made  without  the  consent  of  the 
female. 

In  determining  whether  the  crime  of  rape,  with  which  the 
prisoner  is  charged  in  this  case,  was  committed,  you  should 
carefully  consider  all  the  testimony  in  the  case;  you  may  consider 
whether  the  child  upon  whom  the  assault  is  alleged  to  have  been 
committed  acted  at  or  about  the  time  as  one  of  her  age,  station 
and  surrotmdings  would  naturally  and  probably  have  acted  if  she 
had  been  assaulted  as  charged  in  the  indictment.  In  this  con- 
nection, you  may  take  into  consideration  the  place  and  time  of 
the  alleged  assault,  the  proximity  of  other  people,  the  absence  of 
any  proof  as  to  any  outcry,  or  other  noise  made  by  the  prosecut- 
ing witness,  or  of  any  complaint  made  by  her  for  some  time  after 
the  assatdt.  But  in  passing  upon  the  weight  and  effect  of  such 
circtmistances,  you  should  also  carefully  consider  the  tender 
years  of  the  prosecuting  witness,  her  condition,  environments  and 
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relation  with  her  mother  and  other  people  with  whom  she  was 
living  at   the   time.  ^ 

In  cases  where  the  evidence  is  conflicting,  as  in  this  case,  it  is 
the  duty  of  the  jury  to  reconcile  such  conflict  if  they  can,  but  if 
they  cannot  do  so,  they  should  accept  that  testimony  which  they 
think  tmder  all  the  facts  and  circumstances  of  the  case  is  most 
worthy  of  credit  and  belief. 

The  good  character  of  the  accused  when  proved  is  to  be  taken 
in  connection  with  all  of  the  other  evidence  in  the  case,  and  is  to 
be  given  just  such  weight  as  in  the  judgment  of  the  jury  it  is 
entitled    to. 

If  you  believe  from  the  evidence  in  this  case  beyond  a  reason- 
able doubt  that  the  prisoner  did  have  sexual  intercourse  with  the 
prosecuting  witness  at  any  time  within  the  month  of  January  of 
last  year,  and  that  such  sexual  intercourse  was  had  by  force  and 
against  the  consent  of  the  prosecuting  witness  your  verdict  should 
be  guilty. 

In  conclusion  we  will  say,  that  in  every  criminal  case  the 
accused  is  presumed  to  be  innocent  until  his  guilt  is  proved  to  the 
satisfaction  of  the  jury  beyond  a  reasonable  doubt.  If,  after 
carefully  and  conscientiously  considering  and  weighing  all  the 
evidence  in  this  case,  you  should  entertain  a  reasonable  doubt  of 
the  guilt  of  the  prisoner,  that  doubt  must  inure  to  his  benefit 
and  your  verdict  should  be  not  guilty.  But  such  a  doubt  must 
not  be  a  fanciful,  vague,  speculative  or  mere  possible  doubt, 
but  a  reasonable,  substantial  doubt  remaining  in  your  minds  after 
a  careful  consideration  of  all  the  evidence,  and  such  a  doubt  as 
reasonable,  fair-minded  and  conscientious  men  wotdd  entertain 
tmder  all  the  facts  and  circumstances  of  the  case. 

Verdict,  guilty. 
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George  Cochran  and  Rachel  Hagby  vs.  The  Mayor  and 
Council  op  Wilminqton. 

Trespass — Possession — Nominal    Damages — Actual    Damages — 
Wrongful  Entry — Condemnation  of  Street  or  Public  High- 
way— Prescription, 

1.  Trespass  is  an  injury  to  the  possession  of  another.  In  order  to 
entitle  the  plaintiffs  to  a  recovery  he  must  first  show  that  he  was  in  lawful 
possession  of  the  lands  upon  which  it  is  alleged  the  trespass  was  committed, 
and,  second,  that  the  alleged  trespass  was  m  fact  committed  by  the  defen- 
dant or  its  servants,  agents  or  employees. 

2.  If  the  jury  find  that  the  place  upon  which  the  trespass  is  alleged 
to  have  been  comitted  was  a  public  highway  and  that  the  work  complained 
of  was  done  in  the  bed  of  such  highway,  Uien  the  plaintiffs  would  not  be 
entitled  to  recover  for  any  damages  for  acts  committed  within  the  limits 
of  said  highway. 

3.  An^  unlawful  entry  upon  another's  land  constitutes  a  trespass, 
and  the  law  implies  damages  for  such  a  trespass,  but  the  amount  depends 
upon  the  damage  actually  done. 

(March  30,   1909.) 

Lore,  C.  J.,  and  Pennewill  and  Boyce,  J.  J.,  sitting. 

Lilbum  Chandler  for  plaintiffs. 

Sylvester  D.  Townsend,  Jr.,  City  Solicitor,  and  Reuben  Sat- 
terthwaite,  Jr,,  Assistant  City  Solicitor,  for  defendants. 

Superior  Coiirt,  New  Castle  County,  March  Term,  1909. 

Action  of  Trespass  (No.  19,  November  Term,  1906),  to 
recover  damages  for  certain  alleged  trespasses  on  farm  lands 
which  the  plaintiffs  held  as  tenants  under  a  demise,  the  said  lots 
being  situate  within  the  limits  of  the  City  of  Wilmington.  The 
damages  as  alleged  consisted  of  the  destruction  of  forty  panels  of 
fence,  by  the  employees  of  the  City  of  Wilmington,  who  were 
opening  a  street  across  said  lands.  Plaintiffs  also  alleged  that  by 
reason  of  the  destruction  of  said  fence  cattle  roamed  over  theii 
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cornfield  and  destroyed  much  of  the  growing  com.  Damages 
were  also  claimed  to  a  grass  field  by  reason  of  the  City  employees 
tramping  across  the  same. 

Plaintiff's  Prayers. 

1.  Mere  possession  is  sufficient  in  law  for  one  having  it  to 
maintain  the  action  of  trespass. 

2.  To  entitle  the  plaintiff  to  nominal  damages,  it  is  enough 
to  prove  the  entry  by  the  defendant. 

3.  In  assessing  damages,  the  jury  may  ascertain  how  much 
less  the  property  was  worth  in  consequence  of  the  injury,  and 
they  may  also  ascertain  the  market  value  of  the  crops  if  they  had 
not  been  injured  by  the  trespass. 

4.  Every  wrongful  entry  on  the  lands  of  another  is  a  tres- 
pass, from  which  the  law  implies  damages. 

Defendant's  Prayers. 

1.  To  charge  jury  to  find  verdict  for  defendant. 

2.  If  Thirtieth  Street  was  legally  condemned  in  1892  it 
then  and  there  became  a  public  street  or  road  and  the  general 
public  was  entitled  to  the  use  of  said  street  at  the  width  set  out 
in  said  condemnation  proceedings. 

3.  Prescription  does  not  run  against  a  municipality. 
Allender  vs.  Mayor  and  Council,  7  PennewilL 

4.  Actual  damages  cannot  be  speculative  or  conjectural, 
but  must  be  specifically  proven. 

BoYCE.,  J,  charging  the  jury: 

Gentlemen  of  the  jury: — We  decline  to  instruct  you  to  find 
for  the  defendant. 

This  is  an  action  of  trespass  brought  by  George  Cochran  and 
Rachel  Hagey  against  The  Mayor  and  Council  of  the  City  of 
Wilmington  to  recover  damages  for  certain  alleged  trespasses  up- 
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on  farm  lands  which  the  plaintiffs  claim  they  held  as  tenants 
under  a  demise,  the  said  lands  being  situate  within  the  limits 
of  the  City  of  Wilmington. 

:  Trespass  briefly  stated  is  an  injury  to  the  possession  of 
another.  In  order  to  entitle  the  plaintiffs  to  a  recovery  in  this 
action  they  must  first  show  that  they  were  in  the  lawful  possession 
of  the  lands  upon  which  it  is  alleged  certain  trespasses  were  com- 
mitted, and  second  they  must  show  that  the  alleged  trespasses 
were  in  fact  committed  by  the  defendant,  or  its  servants,  agents 
or  employees. 

In  considering  this  case  you  will  dismiss  from  your  minds 
altogether  any  acts  of  trespass  alleged  to  have  been  committed 
since  Oct.  11,  1906,  the  date  upon  which  this  action  was  brought 
and  further  you  should  not  consider  any  alleged  acts  of  trespass 
not  committed  by  the  defendant,  or  its  agents  or  servants,  acting 
under  the  authority  of  the  defendant.  You  will  not  consider 
anything  done  by  Nolan  Brothers  after  October  11,  1906,  in 
grading  Thirtieth  Street  or  by  any  railway  company  in  lapng 
rails  or  erecting  poles. 

If  you  find  tmder  the  evidence  that  Thirtieth  Street  was 
prior  to  October  11,  1906,  and  at  the  time  of  the  laying  of  the 
water  pipes,  a  public  highway  and  that  the  pipes  were  laid  in  the 
bed  of  that  street  or  highway,  then  the  plaintiffs  would  not  be  en- 
titled to  recover  for  any  damages  for  acts  committed  within 
the  limits  of  said  highway. 

Any  unlawful  entry  upon  another's  land  constitutes  a  tres- 
pass and  the  law  implies  damages  for  such  a  trespass  but  the 
amount  depends  on  the  damage  actually  done. 

It  is  for  you  to  say  tmder  all  the  evidence  in  this  case  whether 
the  defendant  by  its  agents  or  servants  did,  in  making  the  alleged 
surveys  and  in  laying  the  water  mains  in  Thirtieth  Street,  tres- 
pass upon  the  lands  of  the  plaintiffs  and  if  they  did,  what,  if  any,. 
damage  the  plaintiffs  sustained  thereby. 

Verdict,  for  defendant. 
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William  Francis  Duggan,  an  infant,  by  his  next  friend,  Will- 
iam Joseph  Duggan,  vs.  Nbw  Jersey  and  Wilmington 
Ferry  Company,  a  corporation  existing  under  the  laws  of  the 
State  of  New  Jersey. 

Personal  Injuries — Steamboat — Management  of— Due  Care — Neg- 
ligence-Common Carriers — l4onsuit — Verdict  for  Defen- 
dant— Motion  for  New  Trial — New  Trial  Granted 
— Evidence — Damages. 

1.  After  a  nonsuit  had  been  ordered  by  the  Court  and  dedmed  by 
the  plaintiff,  and  the  jury  directed  to  return  a  verdict  in  favor  of  the  defen- 
dant, a  motion  for  a  new  trial  was  made,  and  granted^  on  the  ground  that 
the  plaintiff  had  produced  sufficient  evidence  of  neghgence  on  the  part  of 
the  defendant  to  warrant  the  submission  of  the  case  to  the  jury. 

2.  Testimony  of  a  witness,  although  supplemental  of  other  testi- 
mony, yet  mingled  throughout  with  matters  urelevant  and  immaterial, 
may  be  orderedby  the  Court  to  be  stricken  out. 

3.  A  witness  who  had  heard  all  the  testimony  in  the  case,  was  asked 
whether  in  his  opinion  a  steamboat  was  properly  managed  in  making  a 
certain  landing.     Held  not  proper  subject  matter  for  expert  testimony. 

4.  Reasonable  care  when  applied  to  the  control  and  management  of 
a  steamboat  in  motion,  imports  all  the  care  which  the  particular  circtun- 
stances  of  the  place  and  occasion  reasonably  require. 

5.  A  steamboat  company  is  bound  to  provide  skillful  and  careful 
servants,  competent  in  every  respect  for  the  posts  they  are  appointed  to 
fill  in  their  service;  and  is  responsible  not  only  for  their  possession  of  such 
care  and  skill,  but  also  for  the  continued  application  of  such  qualities  at  all 
times. 

6.  The  law  applicable  to  common  carriers,  stated. 

7.  The  measure  of  damages,  stated. 

{April  2,    1909.) 

Judges  Pennewill  and  Boyce  sitting. 

Horace  G.  Eastburn  and  Anthony  Higgins  for  plaintiff. 

Walter  H.  Hayes  for  defendant. 
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Superior  Court,  New  Castle  County,  March  Term,  1909. 

Foreign  Attachment  Case  (No.  94,  March  Term,  1908), 
brought  by  next  friend  of  plaintiff,  an  infant,  about  ten  months 
old,  to  recover  damages  for  personal  injiuies  alleged  to  have  been 
occasioned  by  the  negligence  of  the  defendant  company,  on  the 
fifteenth  day  of  August,  A.  D.  1907,  while  said  plaintiff  was  a 
passenger  in  its  mother's  arms,  on  the  Steamer  "Ulrica,"  owned 
and  operated  by  the  defendant  on  said  date.  This  was  a  re-trial. 
At  the  close  of  the  plaintiff's  testimony,  at  the  first  trial,  at  the 
November  Term,  1908,  before  Chief  Justice  Lore  and  Associate 
Judges  Spruance  and  Boyce,  the  defendant  moved  for  a  nonsuit, 
on  the  groimd  that  the  plaintiff  had  totally  failed  to  introduce 
any  evidence,  showing  any  negligence  on  the  part  of  the  defendant 
or  any  of  its  servants.  The  Court,  after  hearing  argiunent  of 
coimsel  upon  said  motion,  directed  a  nonsuit,  which  the  plaintiff, 
declined  to  accept;  thereupon  the  Court  directed  the  jury  to 
render  a  verdict  for  defendant.  Cotmsel  for  the  plaintiff  moved 
for  a  new  trial  and  filed  the  following  reasons: 

1.  That  the  verdict  was  against  the  law, 

2.  That  the  verdict  was  against  the  evidence ; 

3.  That  the  verdict  was  against  the  weight  of  the  evidence ; 

4.  That  this  Honorable  Cotirt,  in  the  trial  of  said  cause  erred 
in  charging  the  jury,  as  follows: — 

"For  the  reasons  that  the  Court  have  just  given  in  granting 
a  nonsuit,  we  direct  you  to  return  a  verdict  for  the  defendant;" 
which  said  reasons  for  nonsuit  were  given  by  the  Court,  as  fol- 
lows:— 

"The  Court  have  carefully  considered  this  motion  for  a  non- 
suit and  we  are  unable  to  see,  in  this  case,  any  such  evidence  of 
negligence  on  the  part  of  the  defendant  company  as  would  war- 
rant the  jury  as  reasonable  men  in  finding  a  verdict  for  the  plain- 
tiff; we  are,  therefore,  constrained  to  order  a  nonstdt," 

5.  That  the  charge  of  the  Court,  which  instructed  the 
jury  that  there  was  no  such  evidence  of  negligence  on  the  part  of 
the  defendant  company  as  would  warrant  the  jury  as  reasonable 
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men  in  finding  a  verdict  for  the  plaintiff  in  said  cause  was  erron- 
eous and  was  a  misdirection: 

6.  That  the  testimony  introduced  by  the  plaintiff  in  said 
cause  was  sufficient  to  entitle  her  to  go  to  the  jury  upon  the 
issue  as  to  the  defendant's  negligence. 

The  application  for  a  new  trial  coming  on  to  be  heard  counsel 
for  the  plaintiff  urged  in  support  thereof: 

1.  It  is  not  the  ordinary  experience  of  passengers  on  board  a 
steamboat  to  be  hurled  violently  about  its  decks  when  the  steam- 
boat is  making  a  landing  at  its  wharf,  and  a  striking  of  the  wharf 
to  which  the  boat  was  making  with  sufficient  violence  to  throw 
down  a  great  many  of  its  passengers,  both  those  sitting  down  and 
those  standing,  raises  a  presumption  of  negligence  in  the  manage- 
ment of  the  boat,  and,  unless  the  defendant  in  such  case,  satis- 
factorily establishes  an  excuse,  it  will  be  held  at  fault;  a  fortiori, 
is  this  presumption  of  negligence  raised  when  the  steamboat 
collides  with  a  barge  or  boat,  which  is  tied  up  at  a  wharf  other 
than  that  at  which  the  steamboat  intends  to  make  her  landing. 

Burton  vs.  West  Jersey  Ferry  Co,^  114  U.  S,  474;  SneUing  vs. 
Brooklyn  &  New  York  Ferry  Co,,  13  N,  Y.  Suppl.  398  {s.  c, 
affirmed  128  N.  Y.  679) ;  Bartlett  vs.  N.  Y.  &  S,  B.  F.  &  S.  Trans. 
Co.,  8  N.  Y.  Suppl.,  309  (s.  c.  affirmed  130  N.  Y.  659);  The 
Bridgeport,  7  Blotch.  361  {affirmed  14  Wall.  116);  The  Granite 
State,  3  Wall.,  310;  Cummins  vs.  Spruance,  4  Harr.  315;  Cannon 
vs.  Union  Ferry  Co.,  29  Hun.,  (N.  Y.)  631 ;  Gash,  an  infant,  etc.  vs. 
The  N.  Y.  Cent.  &  H.  R.  Ry.  Co.,  66  App.  Div.  Rep.  (N.  Y.)  473; 
The  Baltic,  Fed.  Cos.,  No.  823;  Railroad  Co.  vs.  Pollard,  22  Wall. 
(17.  S.)  341;  Rosen  vs.  City  of  Boston,  187  Mass.  246;  Christie 
vs.  Griggs,  2  Campb.  79. 

The  case  at  bar  like  those  cases  which  we  have  cited  on  our 
first  proposition  is  among  that  class  of  cases  where  proof  of  the 
occurrence  of  the  accident  and  of  the  exercise  of  due  care  on  the 
part  of  the  plaintiff  is  prima  fade  proof  of  the  defendant's  negli- 
gence. 

2.  It  having  been  shown  that  the  exclusive  management  of 
the  steamboat  was  in  the  hands  of  the  defendant,  at  the  time  of 
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the  accident,  it  was  prestimable  that  the  accident  arose  from  their 
want  of  care  unless  they  gave  some  explanation  of  the  cause  by 
which  it  was  produced;  which  explanation  the  plaintiff,  not 
having  the  means  of  knowledge  could  not  reasonably  be  expected 
to  give. 

Carpu  vs.  London  &  Brighton  Ry,  Co,,  5  Q,  B.  747;  18  Eng. 
Com,  L.  746;  FeitcU  vs.  Middlesex  Ry.  Co.,  109  Mass.  398-405; 
Le  Barron  vs.  East  Boston  Ferry  Co.,  11  Allen  312-316;  Sokes 
vs.  SaUonstall,  13  Pet.  (1  U.  S.)  181;  Ware  vs.  Gay,  11  Pick. 
106;  Christie  vs.  Griggs,  2  Campb.  79;  The  Granite  State,  3  Wall. 
310;  Bartrick,  an  infant,  etc.,  vs.  Erie  Ry.  Co.^  36  App.  Div.  Ref. 
{N.  Y.)  246-248;  Railroad  Co.  vs.  Pollard,  22  Wall.  341;  Scott  vs. 
The  London  &  St.  Katherine  Docks  Co.,  3  Hurl.  &  CoU.  (Encl 
Ref.)  596. 

3.  "It  is  not  incumbent  on  the  plaintiff  after  proving  an 
accident  which  implies  negligence,  to  go  further  and  show  what 
the  particular  negligence  was,  when  from  the  circumstances 
proved  It  is  not  in  his  power  to  do  so.'* 

Same  cases  as  last  cited. 

4.  The  question  of  negligence  when  applied  to  carriers  of 
passengers  is  not  one  of  degree  or  quantity;  the  carrier  is  liable 
for  any  negligence.  The  smallest  negligence  will  render  the 
carrier   liable. 

The  City  of  Panama,  101  U.  S.  462;  McAllister  vs.  Peoples 
Ry  Co.,  4  Penn.  272-276;  Flinn  vs.  P.,  W.  &  B.  R.  R.  Co.,  1 
Houst.  469-499;  Stokes  vs.  SaUonstall,  13  Pet.  181-191;  Aston  vs. 
Heaven,  2  Elsp.  533;  Stokes  vs.  Saltonstall,  supra. 

5.  In  order  to  take  the  case  at  bar  from  the  jury,  there  must 
have  been  in  proof  absolutely  no  evidence  of  negligence  on  the 
part  of  the  defendant.  The  immediate  cause  of  the  accident  was 
the  striking  of  the  barge.  Does  it  appear  from  the  proof  that  it 
was  necessary  to  strike  the  barge,  at  all?  Was  it  necessary  in 
making  a  landing  for  the  defendant  to  drive  head-on  into  the 
barge,  under  the  power  of  its  engines?  Must  it  not  be  apparent  to 
every  one  that  if  the  engines  had  been  stopped  and  reversed  a 
short  time  before  comine  to  the  barge  that  there  need  have  been 
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no  "awful  crash;**  that  the  passengers  need  not  have  been  thrown 
violently  about  the  deck?  Is  it  the  usual  practice  of  this  steam- 
boat to  use  a  sand  barge,  so  strongly  constructed  that  it  would 
possibly  damage  it  as  a  bumper  against  which  it  could  drive  with 
impunity,  for  the  purpose  of  being  stopped  so  long  as  its  own 
timbers  were  not  shattered  by  the  impact?  Have  the  steamer's 
passengers  no  rights  in  the  premises?  Does  not  such  conduct 
unexplained  show,  at  least,  the  smallest  evidence  of  negligence? 

6.  The  facts  proven  show  clearly  that  in  the  case  at  bar  the 
accident  cannot  be  attributed  to  inevitable  accident. 

(1).  There  is  no  evidence  that  the  colliding  vessel  used  any 
means  in  her  power  to  prevent  the  colhsion  while  the  law  required 
her  to  use  every  means. 

(2) .  There  is  no  evidence  that  she  used  due  care  and  caution 
in  approaching  the  barge,  or  a  proper  nautical  skill,  both  of  which 
the  law  required  of  her. 

(3).  There  is  no  evidence  that  she  was  carried  against  the 
barge  by  a  vis  major,  which  htmian  skill  and  precaution,  and  a 
proper  display  of  nautical  skill  could  not  have  prevented. 

The  Baltic,  Fed.  Cos.,  No.  723;  The  Granite  State,  3  Wall. 
310;  Union  Steamship  Co.  vs.  N.  Y.  &  Pa.  Steamship  Co.,  24 
How.  307-313;  The  Louisiana,  3  Wall.  164-173. 

7.  From  the  facts  established  in  the  case,  the  collision  of  the 
"Ulrica"  steaming  under  the  power  of  her  engines  head-on 
against  a  heavy,  strongly  built  barge,  which  was  tied  up  at  a 
wharf  a  slight  distance  beyond  the  wharf  at  which  the  "Ulrica** 
intended  to  land  (the  "Ulrica**  at  the  time  of  the  collision  travel- 
ing at  a  speed  which  the  jury  might  well  find  was  from  four  to 
five  miles  per  hour) ;  That  the  plaintiff  was  a  passenger  on  the 
"Ulrica**  in  the  exercise  of  due  care;  That  the  collision  was  so 
violent  that  it  knocked  down  a  great  many  of  the  passengers  of 
the  "  Ulrica,'*  some  of  whom,  at  the  time  of  being  knocked  down, 
were  standing  and  some  of  whom  were  sitting;  That  the  coUision 
damaged  some  of  the  baggage  or  freight  aboard  the  "Ulrica,** 
left  a  dent  or  mark  on  the  barge,  and  caused  the  mate  of  the 
"  Ulrica**  a  concern  to  examine  the  boat  to  see  if  she  were  damaged 
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by  the  impact;  That  the  crash  was  so  great  as  to  hurl  the  plain- 
tiff and  his  mother  "violently"  to  the  floor,  bruising  the  mother, 
and  very  seriously  injuring  the  plaintiff, — all  establish  most 
clearly  that  it  caimot  be  held  that  the  violence  of  the  collision 
was  no  more  than  the  ordinary  gentle,  orderly  touching  of  a 
steamboat  when  landing  at  a  wharf. 

The  fact  stands  out  in  this  case  that  the  accident  was  catised, 
not  from  the  boat  striking  or  touching  the  wharf  with  such  a 
degree  of  force  as  is  ordinarily  necessary  in  making  a  landing, 
but  from  a  head-on  collision  with  a  barge  which  from  **some  hook 
or  crook"  she  "fetched  up  into."  It  is  conunon  knowledge  that 
steamboats  do  not  land  "head-on"  like  a  ferry-boat,  but  land 
side-ways  to  the  wharf. 

The  allegations  of  the  declaration  were  not  demurred  to* 
and  every  essential  fact,  which  is  necessary  to  establish  the  case 
of  the  plaintiff,  as  alleged  in  the  declaration  was  proven  at  the 
trial,  and  in  the  absence  of  any  defence,  those  facts,  for  the  pur- 
pose of  this  case,  must  be  taken  to  be  true. 

(Counsel  for  the  defendant  made  an  oral  argument  in  oppo- 
sition to  the  above  contentions.) 

After  considering  the  above  argiunents  of  cotmsel,  the  Court 
set   aside  the  verdict. 

At  the  conclusion  of  the  testimony  of  a  witness  for  plaintiff, 
at  the  second  trial,  respecting  the  bent  condition  of  the  smoke- 
stack of  the  steamer  "Ulrica"  and  as  to  certain  repairs  that  were 
made  to  the  same  under  the  superintendence  of  said  witness,  after 
the  accident,  the  Court  said: 

BoYCE,  J.: — It  seems  to  the  Court,  after  hearing  all  the  evi- 
dence of  this  witness,  that  it  is  so  mixed  up  with  immaterial  and 
irrelevant  matters  in  connection  with  the  repairs  of  the  smoke- 
stack, that  it  should  go  out.  The  witness  says  he  made  the  first 
examination  of  the  smokestack  in  July,  which  was  before  the 
accident  happened.     The  alleged  collision  had  not  then  occurred. 

Mr,  Higgins: — I  should  argue,  if  your  Honors  please,  very 
strongly  against  that  disposition  of  this  evidence. 
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BoYCE,  J.: — ^The  witness  does  not  know  what  caused  the 
bent  condition  of  the  stack.  He  does  not  know  whether  it  was 
caused  by  the  collision,-  or  that  it  was  not  bent  before  the  accident. 

Mr.  Higgins: — ^That  is  somebody  else's  testimony.  Un- 
objected testimony  has  gone  in,  and  cross  examination  upon  it, 
and  it  is  too  late,  I  respectfully  submit,  for  it  to  be  stricken  out. 
I  think  it  is  both  material  and  important  to  complete  the  story  as 
to  this  accident. 

BoYCE,  J. : — True  it  is  that  much  of  the  witness's  testimony 
which  we  now  deem  irrelevant  and  immaterial  was  given  without 
objection  but  the  Cotirt  may  very  properly  of  its  own  motion, 
strike  such  testimony  out,  whenever  it  shall  deem  it  its  duty  to  do 
so. 

Mr,  Higgins: — ^Will  the  Court  hear  me  as  to  its  being  irrele- 
vant, before  you  strike  it  out. 

BoYCE,  J.: — Yes.  If  this  testimony  is  permitted  to  remain 
in,  it  would  doubtless  open  the  door  for  other  irrelevant  testimony 
in  reply.  The  object  of  this  testimony  was  to  ftirther  show  the 
bent  condition  of  the  smokestack  immediately  after  the  alleged 
collision.  That  the  stack  was  bent  then  has  already  been  shown 
by  two  other  witnesses.  The  testimony  of  the  witness  now  on 
the  stand  is  simply  supplemental  of  testimony  already  in,  but  it 
is  mingled  throughout  with  matters  both  irrelevant  and  imma- 
terial, and  in  such  a  manner  that  we  think  it  should  be  stricken 
out,  and  we  so  order. 

Philip  Reyboldy  a  witness  for  the  defendant,  who  qualified  as 
a  licensed  master  and  pilot,  showing  that  he  had  had  experience 
in  handling  steamboats  on  the  Christiana  River  and  elsewhere, 
and  was  acquainted  with  the  steamer  "Ulrica,"  was  asked  by 
Mr,  Hayes  the  following  questions: 

Q.     Have  you  heard  all  the  testimony  in  this  case? 
A.     I  have;  yes,  sir. 
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Q.  Now  I  will  ask  you,  if  after  hearing  that  testimony, 
in  your  opinion,  the  "Ulrica**  was  properly  managed  and  naviga- 
ted in  making  the  landing  at  the  foot  of  King  Street  Wharf,  on 
the  trip  described,  on  the  15th  of  August,  1907? 

(Objected  to  by  cotmsel  for  plaintiff,  as  not  a  proper  subject 
matter  for  expert  testimony). 

BoYCE,  J.: — ^We  sustain  the  objection. 

Praters  for  the  Plaintiff. 

The  plaintiff  requests  the  Cotirt  to  charge  the  jury  as  follows : 

1.  It  IS  admitted  that  the  defendant  company  was  a  com- 
mon carrier,  engaged  in  the  business  of  conveying  passengers  on 
its  steamboat,  the  ** Ulrica,**  and  that  the  plaintiff  was  rightfully 
a  passenger  on  the  steamboat  **  Ulrica*'  at  the  time  of  the  accident. 

2.  "Common  carriers  of  passengers  are  responsible  for  any 
negligence  resulting  in  injury  to  them,  and  are  required  in  the 
preparation,  conduct  and  management  of  their  means  of  convey- 
ance, to  exercise  every  degree  of  care,  diligence  and  skill,  which  a 
reasonable  man  would  use  under  such  circumstances.  This 
obligation  is  imposed  on  them  as  a  public  duty,  and  by  their 
contract,  to  carry  safely,  as  far  as  hvmian  care  and  foresight  will 
reasonably  admit.  A  steamboat  company,  using  as  it  does  the 
powerful  and  dangerous  agency  of  steam,  is  boimd  to  provide 
skillful  and  careful  servants,  competent  in  every  respect  for  the 
posts  they  are  appointed  to  fill  in  their  service;  and  is  responsible 
not  only  for  their  possession  of  such  care  and  skill,  but  also  for  the 
continued  application  of  these  qualities  at  all  times.*' 

McAllister  vs.  Peoples  Ry.,  4  Penn,  272-276;  Flinn  vs.  P., 
W,  &  B.  R,  R.  Co,,  1  Houst.  469-499. 

3.  If  you  find  that  the  servants  of  the  defendant  company 
permitted  the  steamboat  '*  Ulrica,'*  upon  which  the  plaintiff  was  a 
passenger,  to  nm  into  and  strike  a  boat  or  barge,  which  was,  at 
the  time  of  being  struck,  tied  up  to  a  wharf  in  the  Christiana 
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River,  it  not  being  contended  in  this  case  that  there  was  any 
vis  major  causing  a  collision,  which  a  proper  display  of  nautical 
skill  might  not  have  prevented,  then  we  are  not  called  upon  to 
inquire  wherein  the  steamboat  "Ulrica"  was  not  managed  with 
proper  nautical  skill.  This  inquiry  is  superfluous  where  the 
collision  was  caused  by  a  vessel  having  the  power  to  move  or 
stop  at  pleasure  in  a  channel  of  sufficient  breadth  without  any 
superior  force  compelling  her  to  the  place  of  collision.  The  fact 
that,  in  these  circumstances,  the  steamboat  did  collide  with  the 
barge  is  conclusive  evidence  that  she  was  not  properly  managed 
and  that  the  defendant  company  was  negligent. 

The  Granite  State,  3  WaU.  310;  The  Bridgeport,  14  WaU. 
116;  Cummins  vs.  Spruance,  4  Harr.  315. 

4.  If  the  defendant  was  guilty  of  negligence,  your  verdict 
should  be  for  the  plaintiff  and  for  such  sum  as  will  reasonably 
compensate  him  for  all  his  injuries,  including  pain  and  suffering 
in  the  past,  and  such  as  may  come  to  him  in  the  future  from  the 
accident,  and  also  for  such  permanent  injuries  as  may  impair 
his  ability  to  earn  a  living  and  perform  the  ordinary  functions 
and  duties  of  life.*' 

StraUner  vs.  Wil.  City  Elec.  Co.,  3  Penn.  245-249;  Weldon 
vs.  P.,  W.  &  B.  R.  R.  Co.,  2  Penn.  I,  14. 

5.  The  jury  are  not  bound  in  estimating  the  compensation 
to  be  made  for  the  injury  to  the  child  to  confine  their  considera- 
tion to  his  minority.  They  should  take  into  consideration  all 
the  probable  or  even  possible  benefit,  which  might  result  to  the 
child  during  its  entire  lifetime  from  having  had  the  full  use  of  its 
injured  right  arm,  modified  in  their  estimation  as  they  should  be 
by  all  the  chances  of  failure  and  misfortune.  They  should  take 
into  consideration  the  probable  and  possible  lessened  ability  of 
the  plaintiff  to  earn  a  livelihood  resulting  from  the  said  injury 
and  including  in  their  verdict  damages  for  such  sum  as  the  plain- 
tiff but  for  such  injuries  would  probably  have  earned  in  his 
business  during  life,  taking  into  consideration  his  age,  his  ability^ 
disposition  to  labor  and  habits  of  living  and  expenditure. 
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The  jury  must  be  guided  by  their  own  good  sense  in  awarding 
damages,  in  the  case  of  an  injury  to  an  infant,  for  the  reason  that 
the  pecuniary  injuries  for  which  recovery  is  had  are  always 
difficult  of  precise  proof,  uncertain  and  problematical,  and  what 
should  be  a  proper  compensation  must  always,  upon  such  proof 
as  can  be  made,  be  left  to  the  sound  judgment  of  the  jury. 

BirkeU  vs.  Knickerbocker  Ice  Co.,  110  N.  Y.  504-508;  Joyce 
on  Damages,  Vol.  1  Sec:  688;  Goldstein  vs.  Peoples  Ry.,  5  Penn. 
306;  TuUey's  Admr.  vs.  P.,W.&  B.  R.  R.  Co.,  3  Penn.  455. 

Prayers  for  the  Defendant. 

The  defendant,  by  WcUter  H.  Hayes,  its  Attorney,  requests 
the  Court  to  instruct  the  jury  as  follows: 

1.  That  their  verdict  should  be  for  the  defendant.. 

2.  That  this  case  is  based  upon  the  alleged  negligence  of  the 
defendant.  Negligence  is  never  presumed  but  must  always  be 
proved.  The  burden  of  proving  negligence,  as  attributable 
to  the  defendant,  rests  upon  the  plaintiff.  Negligence  is  the  want 
of  such  care  as  a  reasonably  prudent  and  careful  man  would  use 
under  similar  circumstances.  That  they  must  determine  from 
the  evidence  whether  there  was  any  negligence  that  caused  the 
accident,  and  if  there  was,  whether  it  was  the  negligence  of  the 
defendant. 

Queen  Anne  R.  R.  vs.  Reed,  5  Penn.  231;  Baldwin  vs. 
Peoples  Ry.  Co.,  March  Term,  1908.  . 

3.  That  there  is  no  liability  on  the  part  of  the  defendant, 
simply  because  the  accident  happened,  in  addition  to  the  happen- 
ing of  the  accident  it  must  appear  to  the  satisfaction  of  the  jury  by 
a  preponderance  of  the  evidence,  that  such  accident  was  caused 
by  the  negligence  of  the  defendant. 

Lawless  vs.  Pusey  and  Jones  Co.,  3  Penn.  3-4. 

The  mere  fact  of  an  injury  suffered  by  a  passenger,  while  on 
his  journey,  without  evidence  coimecting  the  carrier  with  its 
cause,  is  not  sufficient  to  raise  a  prestunption  of  negligence  on  the 
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part  of  the  carrier.  Nor  is  mere  proof  that  something  unusual 
and  dangerous  happened,  without  connecting  the  carrier  with  its 
cause,  sufficient.  Thus,  bare  evidence  that  the  vehicle  suflEered 
a  severe  shock,  is  not  sufficient. 

Saunders  vs.  Chicago  R,  R,  Co.,  60  N.  W.  149. 

4.  **A  common  carrier  of  passengers  is  liable  for  injuries 
to  the  latter  in  case  of  the  carrier's  negligence.  The  law  exacts 
great  care,  diligence  and  skill  from  those  to  whose  charge  as  com- 
mon carriers  passengers  are  committed.  They  are  responsible 
for  any  negligence  resulting  in  injury  to  passengers,  and  are 
required  in  the  preparation,  conduct  and  management  of  their 
cars  or  means  of  conveyance  to  exercise  every  degree  of  cars 
that  a  reasonable  man  would  use  tmder  like  circumstances. 
But  while  the  common  carrier  is  held  to  strict  care  in  the  safe 
transportation  of  its  passengers,  it  must  nevertheless  be  borne  in 
mind  that  it  is  not  an  insurer  of  their  safety,  but  responsible 
only  for  its  own  negligence. 

"To  entitle  the  plaintiffs  to  recover  at  all,  it  must  have  been 
shown  to  your  satisfaction  by  a  preponderance  of  the  evidence, 
that  the  negligence  which  caused  the  accident  and  injuries,  if 
any  there  were,  was  the  fault  of  the  defendant  company.  The 
burden  of  proving  such  negligence  rests  upon  the  plaintiff,  and 
the  defendant  can  be  held  liable  only  for  such  negligence  as  con- 
stituted the  proximate  cause  of  the  injuries  complained  of. 

**The  term  ordinary  care,  when  applied  to  the  management 
of  railway  cars  in  motion,  imports  all  the  care  which  the  peculiar 
circumstances  of  the  place  or  occasion  reasonably  require,  and 
this  will  be  increased  or  diminished  according  as  liability  of  danger 
and  accident,  and  injury  to  others,  is  increased  or  diminished  in 
the  movement  and  management  of  such  cars.*' 

Baldwin  vs.  Peoples  Railway  Co.  Supra. 

BoYCE,  J.,  charging  the  jury: 

Gentlemen  of  the  jury : — ^This  action  was  brought  by  William 
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Francis  Duggan  an  infant,  by  his  next  friend,  William  Joseph 
Duggan  against  the  New  Jersey  and  Wilmington  Ferry  Company 
to  recover  damages  for  personal  injuries  alleged  to  have  been 
occasioned  by  the  negligence  of  the  defendant  company.  We 
decline  to  instruct  you  to  find  for  the  defendant  as  requested. 
We  submit  the  case  to  you  for  your  determination  whether,  under 
all  the  evidence  produced  before  you,  the  injuries  complained  of 
were,  or  were  not,  the  result  of  the  negligence  of  the  defendant 
company. 

The  declaration  contains  five  counts.  The  first  three  counts 
are  substantially  the  same.  The  first  coimt  in  part  is  as  follows: 
The  plaintiflt  avers  that  heretofore,  to-wit,  on  the  15th  day  of 
August,  A.  D.  1907,  at  New  Castle  County  aforesaid,  the  said 
defendant  so  negligently  and  carelessly  ran  and  operated  its  said 
steamboat  Ulrica,  upon  which  the  said  plaintiff  was  a  passenger 
for  hire,  that,  in  consequence  thereof,  the  said  boat  collided  with 
or  struck  a  barge,  lying  in  the  said  Christiana  River,  thereby 
causing  the  said  plaintiff,  who  was  then  and  there  in  the  exercise 
of  due  care  and  caution  on  his  part,  to  be  violently  thrown  and 
hurled  from  the  lap  or  arms  of  his  mother,  Ella  C.  Duggan,  who 
was  then  and  there  holding  the  said  plaintiflf,  to  and  upon  the 
floor  or  deck  of  the  said  boat,  together  with  his  said  mother, 
Ella  C.  Duggan;  that  by  means  of  the  premises,  the  said  plaintiff 
was  struck  and  injured  in  his  right  arm  and  fore-arm,  whereby 
the  said  plaintiff  suffered  complete  paralysis  of  the  muscles  of  the 
said  arm  and  fore-arm,  so  that  the  plaintiff  is  wholly  unable  to 
use  the  said  arm  or  fore-arm,  and  other  parts  of  the  body  of  the 
said  plaintiff  were  greatly  bruised,  lacerated  and  injured,  to-wit, 
at  New  Castle  County  aforesaid;  and  also  by  means  of  the 
premises,  the  said  plaintiff  became  and  was  sick,  sore,  lame,  dis- 
ordered and  injured,  and  so  remained  and  continued  for  a  long 
space  of  time,  to-wit,  hitherto,  during  all  of  which  time  the  said 
plaintiff  suffered  and  imderwent  great  pain." 

The  fourth  and  fifth  counts  are  substantially  the  same. 
The  fourth  cotmt  avers  in  part  that  "while  the  said  steamboat 
was  approaching  the  said  landing  or  wharf,  and  when  about  to 
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stop  thereat,  the  said  defendant  so  negligently  and  carelessly 
and  recklessly  ran  and  operated  the  said  boat,  that  it  then  and 
there  struck  another  boat,  then  and  there  lying  near  the  said 
landing  or  wharf;  that  the  said  steamboat  owned  and  operated  by 
the  said  defendant  as  aforesaid,  and  upon  which  the  said  plain- 
tiff was  a  passenger  as  aforesaid,  was  suddenly  and  violently 
stopped,  whereby  the  said  plaintiff,  who  was  then  and  there,  at 
the  special  instance  and  request  of  the  said  defendant,  riding  as 
a  passenger  on  the  said  defendant's  boat,  and  in  the  exercise  oif 
due  care  and  caution  on  his  part  was  violently  thrown  and  hurled, 
with  his  mother,  EUa  C.  Duggan,  who  was  then  and  there  holding 
the  plaintiff  upon  her  lap,  upon  the  floor  or  deck  of  the  said  boat, 
whereby,  the  fingers  of  the  said  Ella  C.  Duggan,  who  had  her 
left  hand  caught  in  the  plaintiff's  armpit  on  his  right  side  at  the 
time  when  the  said  plaintiff  and  the  said  Ella  C.  Duggan  were 
thrown  as  aforesaid,  were  caused  to  compress  with  great  force 
and  violence  certain  of  the  nerves  of  the  plaintiff's  right  arm, 
and  whereby,  the  nerves  of  the  plaintiff's  arm  were  greatly  and 
permanently  injured,  bruised,  disordered  and  shattered,  and  the 
right  arm  of  the  said  plaintiff  became  paralyzed"  *  *  * 
"and  was  then  and  there  permanently  injured." 

The  defendant  company  contends  that  it  exercised  reason- 
able and  proper  care  and  caution  in  the  movement  and  manage- 
ment of  its  steamboat  in  approaching  its  wharf,  in  this  City  and 
at  the  time  of  the  accident.  You  have  heard  the  testimony. 
We  shall  not  attempt  any  review  of  it.  You  have  it  all  before 
you,  and  you  are  the  exclusive  judges  of  its  weight  and  value. 

Whether  a  particular  accident  was  the  result  of  negligence, 
and  whose  negligence,  if  any,  is  a  question  of  fact  for  the  deter- 
mination of  the  jury  from  all  the  evidence.  Negligence  is  never 
presiuned.  It  must  be  proved.  It  is  the  want  of  ordinary  care, 
— such  care  as  a  reasonably  prudent  and  careful  person  would 
exercise  tmder  similar  circtmistances. 

Reasonable  care  when  applied  to  the  control  and  manage- 
ment of  a  steamboat  in  motion,  imports  all  the  care  which  the 
particular  circtunstances  of  the  place  and  occasion  reasonably 
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require,  and  this  will  be  increased  or  diminished  according  as  the 
liability  of  danger  and  accident,  and  injury  to  others,  is  increased 
or  diminished  in  the  movement  and  management  of  such  a  boat. 

The  burden  of  proving  negligence  rests  upon  the  plaintiff. 
And  it  must  be  proved  to  the  satisfaction  of  the  jury  by  a  pre- 
ponderance of  the  evidence — ^that  is,  by  the  greater  weight  and 
value  of  the  evidence. 

It  is,  therefore,  inctmibent  upon  the  plaintiff  to  satisfy  you 
from  the  evidence  adduced  that  the  accident  complained  of  was 
caused  by  the  negligent  conduct  and  management,  on  the  part 
of  the  defendant  company,  as  alleged,  to  entitle  him  to  a  recovery 
in  this  action. 

This  Court  has  held  that  "Common  carriers  of  passengers 
are  responsible  for  any  negligence  restdting  in  injury  to  them, 
and  are  required  in  the  preparation,  conduct  and  management  of 
their  means  of  conveyance,  to  exercise  every  degree  of  care, 
diligence  and  skill,  which  a  reasonable  man  would  use  under  such 
circumstances.  This  obligation  is  imposed  on  them  as  a  public 
duty,  and  by  their  contract,  to  carry  safely,  as  far  as  human  care 
and  foresight  will  reasonably  admit."  A  steamboat  company 
is  botmd  to  provide  skillful  and  careful  servants,  competent  in 
every  respect  for  the  posts  they  are  appointed  to  fill  in  their 
service;  and  is  responsible  not  only  for  their  possession  of  such 
care  and  skill,  but  also  for  the  continued  application  of  these 
qualities  at  all  times. 

A  steamboat  company  is  not,  however,  an  insurer  of  the 
safety  of  its  passengers,  but  it  is  required  to  exercise  the  highest 
degree  of  care  and  diligence  that  is  reasonably  practicable  in 
sectiring  their  safety,  by  keeping  its  boat  under  the  control  and 
management  of  skilled  and  competent  servants.  There  is,  at 
the  same  time,  a  duty  resting  upon  the  passenger  to  act  with 
prudence,  and  to  use  the  means  provided  for  his  safe  transporta- 
tion, with  reasonable  circtmispection  and  care,  and  if  his  negli- 
gent act  contributes  to  bring  about  the  injury  of  which  he  com- 
plains, he  cannot  recover.     (4  Penn.   276). 

That  the  defendant's  steamboat,  on  which,  it  is  alleged,  the 
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infant  plaintiff  was  a  passenger  with  his  mother,  ran  against  and 
struck  a  barge  tied  near  the  defendant's  wharf  when  approaching 
the  wharf,  is  not  controverted.  And  it  is  for  you  to  determine 
from  the  evidence  whether  the  injuries  complained  of  were  the 
result  of  the  collision  and,  if  so,  whether  the  collision  was  due  to 
negligence,  on  the  part  of  the  defendant  company,  in  the  move- 
ment and  management  of  its  steamboat  at  the  time  of  the 
accident  without  the  fault  or  negligence  of  the  infant's  mother. 
Where  there  is  conflict  in  the  testimony,  you  should  reconcile 
it  if  you  can.  If  you  cannot,  you  should  give  credit  to  and  be 
governed  by  the  testimony,  which,  in  your  judgment,  is  most 
worthy  of  belief,  taking  into  consideration  the  intelligence,  appar- 
ent truthfulness,  bias  and  impartiality  of  the  witnesses.  The 
weight  and  value  of  the  evidence  so  determined  by  you  is  to  be 
your  guide  in  reaching  your  verdict.  And  governed  by  this 
instruction,  you  should  decide  this  case  in  whose  favor  there  is 
a  preponderance  of  the  evidence.       (4  Penn.  278). 

If  you  find  that  the  accident  was  not  the  result  of  the  defen- 
dant's negligence,  your  verdict  should  be  for  the  defendant.  If 
you  find  that  the  accident  was  the  result  of  the  negligence  of  the 
defendant,  your  verdict  should  be  for  the  plaintiff  and  for  such 
a  sum  as  will,  in  your  judgment,  reasonably  compensate  him  for 
all  his  injuries,  including  his  pain  and  suffering  in  the  past  and 
such  as  may  c#me  to  him  in  the  future  from  the  accident,  and 
also  for  such  permanent  injuries  as  may  impair  his  ability  to 
earn  a  living  and  perform  the  ordinary  functions  and  duties  of 
life.  But  in  this  matter  you  are  to  be  governed  not  by  mere 
speculation  or  conjecture,  but  by  the  evidence  before  you. 


Verdict  for  plaintiff  for  $3,350. 
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Richard  Cromwell  vs.  William  J,  Granfield 

(No.  6,  March  Term,  1908). 
CoPELAND  Morton  vs.   William  J.   Granfield 

(No.  7,  March  Tenn,  1908). 
Richard  J.  White  vs.  William  J,  Granfield 

(No.  8,  March  Term,  1908). 

Foreign  Attachment — Sale  and  Delivery — Vessel  Property — Title — 
Practice — Eindence — Continuance — Absence    of   Material 
Witness — Bill  of  Sale — Payment — Binding  Instruc- 
tions— Wear  and  Tear  of  Property  and  Defi- 
ciency  of  Equipment — Recoupment — 
Set-off. 

1.  A  case  will  not  be  continued  on  the  fipround  of  the  absence  of  a 
material  witness  who  is  an  employee  of  the  defendant  and  under  his  con- 
trol, when  the  defendant  has  had  knowledge  for  three  or  four  months  that 
the  witness  would  not  be  present  at  the  tnal.  Under  such  circumstances 
it  was  the  duty  of  the  defendant  to  have  a  commission  issued  to  take  the 
testimony  of  the  absent  witness;  and  if  he  failed  to  do  that,  he  should  have 
secured  the  attendance  of  the  witness  at  the  trial. 

2.  Title  to  vessel  property,  as  between  the  parties,  may  be  acquired 
by  the  purchaser  without  a  bill  of  sale. 

3.  While  it  is  necessary  in  an  action  to  recover  for  the  price  of  an 
interest  in  a  vessel  for  the  plaintiff  to  show  that  the  amount  claimed  has 
not  been  paid,  it  is  not  necessary  that  any  specific  language  or  words  should 
be  used.  It  is  for  the  jury  to  say  from  the  testimony  whether  the  purchase 
price  has  or  has  not  been  paid. 

4.  If  the  jury  believe  from  the  testimony,  that  after  the  making  of 
the  contract  for  the  sale  of  an  interest  in  a  vessel  the  parties  agreed  to  an 
allowance  or  deduction  from  the  contract  price  of  a  certain  sum  to  cover 
any  and  all  deficiencies  of  equipment,  and  also  believe  that  the  interest  in 
controversy  was  sold  and  delivered  to  the  defendant,  their  verdict  should 
be  in  favor  of  the  plaintiff  for  such  sum  as  they  believe  the  plaintiff  is 
entitled  to  recover. 

6.  In  no  event  can  the  jury  allow  the  defendant  for  any  moneys 
expended  or  expenses  incurred  by  reason  of  any  deficiency  of  equipment 
caused  by  ordinary  wear  and  tear. 

(April  5,    1909.) 
Judges  Grubb  and  Pennbwill  sitting. 
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William  S.  Hilles  for  plaintiffs. 

John  F.  Malloy  and  Levin  Irving  Handy  for  defendant. 

Superior  Court,  New  Castle  County,  March  Term,  1909. 

Foreign  Attachment  Cases  tried  together  by  agreement  of 
counsel;  No.  6  being  to  recover  for  the  4-32  interest  in  Bark 
"Good  News,"  $1968.75.  with  interest  from  December  14,  1907; 
Nos.  7  and  8  each  being  to  recover  for  the  1-32  interest  in  Bark 
"Good  News,"  $492.19,  with  mterest  from  December  14,  1907, 

Narr  filed  May  16,  1908.  Pleas  of  non-assumpsit,  payment, 
set-off;  and  notice  of  recoupment  filed  April  2,  1909.  Reps  and 
issues  filed  April  5,  1909.  On  January  9,  1909,  by  agreement  of 
counsel,  said  cases  were  placed  upon  the  trial  list  of  the  Superior 
Court,  for  the  January  Term,  1909,  and  marked  for  trial.  Same 
were  continued  on  application  of  defendant,  under  a  peremptory 
rule,  to  March  Term,  1909. 

At  said  March  Term,  when  the  cases  came  on  for  trial,  Mr. 
Handy,  of  counsel  for  defendant,  moved  for  a  continuance, 
offering  to  file  an  affidavit  of  the  defendant,  alleging  the  absence 
from  the  State  of  a  material  witness,  being  the  master  of  the  said 
vessel  "Good  News." 

Hilles,  for  plaintiffs,  objected  both  to  the  filing  of  the  affi- 
davit and  the  continuance  of  the  cases,  but  upon  his  suggestion 
the  defendant  was  sworn  and  testified  as  to  what  he  proposed  to 
prove  by  said  witness. 

Mr,  Hilles,  in  opposing  the  continuance  of  the  cases,  con- 
tended that  the  said  absent  witness,  being  in  the  employ  of  the 
defendant,  should  either  have  been  produced  at  the  trial  or  his 
deposition  should  have  been  taken,  and  that  there  was  no  legal 
ground  laid  for  the  continuance  of  the  cases  at  the  second  trial 
term. 

Grubb,  J.: — ^The  opinion  of  the  Court  is,  that  under  the  cir- 
cumstances disclosed  here,  we  cannot  grant  a  continuance. 

Here  is  a  case  in  which  the  witness  was  in  the  employ  of  the 
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defendant  and  under  his  control,  and  he  has  been  on  the  Pacific 
Coast  for  three  or  four  months.  The  defendant's  counsel  knew, — 
and  his  knowledge  was  necessarily  the  knowledge  of  the  defen- 
dant himself — ^that  these  cases  were  to  be  tried  at  this  term,  yet 
according  to  the  defendant's  statement,  the  ship  could  not  be 
here  before  July,  and  therefore  the  cases  could  not  be  tried  at  the 
May  term,  nor  under  our  practice  at  the  September  term.  They 
could  not  be  tried  before  the  November  term.  It  was  the  defen- 
dant's duty  to  know  that,  and  it  was  therefore  his  duty  to  have  a 
commission  issued  to  take  the  testimony  out  on  the  Pacific  Coast, 
which  may  be  reached  in  about  five  days  by  rail,  and  the  taking  of 
the  deposition  would  have  been  a  perfectly  feasible  thing.  He 
should  either  have  done  that  or  have  had  the  master  of  the  ship 
here,  so  that  he  could  be  examined  as  a  witness.  But  he  has  done 
neither.  We  consider  therefore,  that  this  falls  clearly  within  the 
rule  and  practice  of  this  Court,  and,  for  these  reasons,  the  Court 
declines  to  grant  the  continuance. 

(Upon  Mr.  Handy's  request,  he  stating  that  he  had  just  been 
taken  into  the  cases,  the  trial  of  the  cases  was  postponed  until  the 
following  morning,  April  sixth,  1909). 

Pbnnewill,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — You  are  trying,  by  agreement  of  the 
parties,  three  separate  and  distinct  cases  in  this  one  proceeding, 
viz :  Richard  Cromwell  vs.  Wiliam  J.  Granfield;  Copeland  Morton 
vs.  William  J.  Granfield;  and  Richard  J.  White  vs.  William  J. 
Granfield. 

In  the  first  named  case,  Cromwell,  the  plaintiff,  seeks  to 
recover  from  the  defendant  the  sum  of  $1968.75,  with  interest 
from  December  14,  1907,  being  the  purchase  price  of  four  thirty- 
seconds  interests  in  the  bark  or  vessel  "Good  News,"  which  the 
plaintiff  alleges  were  sold  and  delivered  to  the  defendant  in  the 
month  of  January,  1908,  for  the  price  mentioned.  The  agree- 
ment or  contract  of  sale  relied  upon  by  the  plaintiff  is  as  follows: 
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"Baltimore,  November  30th,   1907. 

Received  of  W.  J.  Granfield,  Twenty-five  hundred  dollars. — 
on  %.  purchase  price  $16,000. — Sixteen  thousand  dollars. — 
net  cash,  for  American  Barkentine  "Good  News." 

**  A"  1  in  record,  now  bound  to  New  York,  the  vessel  is  to  be 
delivered  as  soon  as  discharged,  as  she  stands,  with  stores,  such 
equipment  as  rightfully  belongs  to  her,  of  all,  and  every  kind,  in 
good  seagoing  condition,  ordinary  wear  and  tear  excepted,  and  if 
not  to  be  made  so  at  our  expense. 

And  the  balance  of  purchase  money,  say  $13,500 — ^Thirteen 
thousand  five  hundred  dollars — ^is  to  be  paid  in  cash  thereupon. 

C.  Morton  Stewart  &  Co.** 

In  the  Morton  case  the  plaintiff  seeks  to  recover  the  sum  of 
$492.19,  with  interest  from  December  14,  1907,  being  the  pur- 
ohase  price  of  the  one  thirty-second  interest  in  said  vessel;  and  in 
the  White  case  the  plaintiff  seeks  to  recover  the  like  sum  of 
$492. 19,  with  interest  as  aforesaid,  for  another  one  thirty-second 
interest  in  said  vessel,  which  interests  it  is  alleged  by  the  plain- 
tiffs were  sold  and  delivered  to  the  defendant  under  the  contract 
or  agreement  aforesaid. 

The  plaintiffs  have  not  declared  on  any  special  agreement, 
but  rely  entirely  upon  what  are  called  the  common  counts,  and 
that  one  which  is  applicable  to  the  present  cases,  is  the  one  termed 
the  count  for  goods  sold  and  delivered. 

The  contention  of  the  plaintiff  in  each  case,  is  that  the  entire 
vessel,  including  not  only  the  13-32,  but  the  remaining  6-32  as 
well,  were  all  sold  and  delivered  to  the  defendant  and  accepted  by 
him,  and  that  the  purchase  price  of  the  6-32  has  not  been  paid, 
and  for  the  recovery  of  which,  with  interest  from  December  14, 
1907,  the  three  actions  which  you  are  now  trying  were  brought. 

The  defendant  admits  that  the  13-32  interests  in  the  vessel 
were  sold  and  delivered  to  him,  and  that  he  has  paid  on  account 
of  the  purchase  price,  a  sum  equivalent  to  the  13-32  parts  thereof. 
He  denies,  however,  that  such  payments  were  made  entirely  and 
exclusively  for  the  said  13-32  interests,  but  claims  the  payments 
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were  on  account  of  the  purchase  price  for  the  entire  vessel  and  all 
the  interests  therein. 

The  defendant  sets  up  several  grounds  of  defense  to  the  three 
actions  brought  by  the  plaintiffs. 

He  has  asked  the  Court  for  binding  instructions,  that  is, 
requests  us  to  direct  you  to  return  a  verdict  in  favor  of  the  defen- 
dant, (1)  because  there  has  not  been  shown  by  the  testimony 
that  there  was  any  sale  and  delivery  of  the  6-32  interests  in  the 
vessel  to  the  defendant;  and  (2),  because  it  is  not  shown  by  the 
testimony  that  there  was  any  breach  of  the  contract  of  sale  by  the 
defendant,  meaning  thereby  that  there  is  nothing  in  the  testi- 
mony which  shows  that  the  said  6-32  interests,  if  they  were  sold 
and  delivered,  had  not  been  paid  for  by  the  defendant.  We  de- 
cline to  instruct  you  to  return  verdicts  in  favor  of  the  defendant  as 
requested.  We  decline  to  pass  upon  the  facts  and  think  the  cases 
should  be  submitted  to  the  jury  for  their  determination  after 
carefully  considering  the  evidence,  and  appl}ring  thereto  the  law 
as  we  shall  state  it. 

Title  to  the  vessel,  as  between  the  parties,  may  be  acquired 
by  the  purchaser  without  a  bill  of  sale. 

In  respect  to  the  defendant's  second  ground  of  defense,  we 
will  say  that  while  it  is  necessary  for  the  plaintiffs  to  have  shown 
by  the  testimony  that  the  amounts  claimed  in  these  actions 
have  not  been  paid  to  them,  it  is  not  necessary  that  such  specific 
language  or  words  shall  have  been  used.  If  you  are  satisfied, 
from  the  evidence,  it  is  shown  that  the  amounts  claimed  have  not 
been  paid  to  each  of  the  respective  plaintiffs,  that  would  con- 
stitute a  breach  of  the  contract  so  far  as  the  non-pa3mient  of  the 
money  therein  provided  for  is  concerned.  It  is  for  you  to  say 
from  the  testimony  whether  such  fact  has  been  shown. 

The  defendant  further  contends  that  even  if  there  was  a  sale 
and  delivery  of  the  6-32  interests  involved  in  the  present  actions, 
nevertheless  the  plaintiffs  are  not  entitled  to  recover  the  full 
amounts  claimed  by  them,  because  the  contract  provided  that  the 
vessel  should  be  delivered  to  the  defendant  with  such  equipment 
as  rightfully  belongs  to  her,  of  all  and  every  kind,  in  good  sea- 
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going  condition,  ordinary  wear  and  tear  excepted,  and  that  the 
vessel  and  equipment  were  not  in  such  condition.  He  further  con- 
tends that  by  reason  of  the  failure  of  the  plaintiffs  to  deKver  the 
vessel  with  the  equipment  in  good  condition,  he  was  compelled 
to  expend  a  large  sum  of  money  in  order  to  put  them  in  the  con- 
dition provided  for  in  the  agreement. 

In  reply  to  this  contention  of  the  defendant,  the  plaintiffs 
insist  that  the  sum  of  $250.  was  paid  to  the  defendant,  or,  what 
amotmts  to  the  same  thing,  deducted  from  the  purchase  price  of 
the  vessel,  and  accepted  by  the  defendant,  to  cover  all  such 
deficiencies  or  repairs  of  equipment,  and  they  cannot  be  charged 
for  any  money  Expended  or  expenses  incurred  by  the  defendant 
to  supply  such  deficiencies  or  make  such  repairs. 

It  is  for  you  to  determine  from  the  testimony  whether  the 
said  sum  of  $250.  was  paid  by  the  plaintiffs  and  accepted  by  the 
defendant  for  the  purposes  mentioned.  If  you  shall  believe  that 
after  the  making  of  the  contract  of  sale  the  parties,  plaintiffs  and 
defendant,  agreed  to  an  allowance  of  $250.,  to  cover  any  and  all 
deficiencies  of  equipment,  and  shall,  also  believe  that  the  6-32 
interests  in  controversy,  were  sold  and  delivered  to  the  defen- 
dant, your  verdict  should  be  in  favor  of  the  plaintiff  in  each  case 
for  such  sum  as  you  believe  from  the  evidence  such  plaintiff  is 
entitled  to  recover. 

And  we  may  also  say  to  you  that  you  cannot  in  any  event 
allow  the  defendant  for  any  moneys  expended  or  expense  incurred 
by  reason  of  any  deficiency  of  equipment,  caused  by  the  ordinary 
wear  and  tear  thereof. 

If  you  shall  believe  from  the  weight  of  the  evidence  that  the 
defendant  has  paid  in  full  for  the  13-32  of  the  vessel,  and  should 
think  that  any  deduction  should  be  made  from  the  price  agreed 
upon,  you  can  only  deduct  such  proportionate  amount  of  the 
total  allowance  as  may  be  applicable  to  the  shares  of  the  plain- 
tiffs; that  is  in  the  case  of  Cromwell  you  may  deduct  only  4-32 
of  any  amount  which  you  may  see  fit  to  deduct  from  the  purchase 
price;  and  1-32  of  such  amount  in  the  other  two  cases. 

In  conclusion  we  will  say,  if  you  find  in  favor  of  the  plaintiff. 
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your  verdict  should  be,  in  each  of  the  three  cases,  for  such  sum  as 
you  believe  from  the  evidence  the  plaintiff  is  entitled  to  recover. 
If  you  think  the  plaintiffs  are  not  entitled  to  recover  anything  at 
all,  your  verdict  should  be  for  the  defendant. 

(After  the  jury  had  retired  to  their  room,  they  were  brought 
back  to  the  court  room  and  further  instructed  as   follows:) 

Pennbwill,    C.    J. : 

Gentlemen  of  the  jury: — ^We  have  received  from  you  the 
following  inquiry: — "In  case  judgment  is  given  in  favor  of  the 
plaintiffs  in  the  case  we  now  have  under  consideration,  will  the 
ownership  of  the  vessel  be  vested  in  the  defendant,  or  can  the 
plaintiffs  still  hold  their  title?  One  of  the  jurors  is  undecided  in 
the  matter."  In  response  to  such  inquiry,  we  say  to  you  that  it 
was  not  necessary,  in  order  to  complete  the  sale  and  delivery  of 
an  interest  in  the  vessel  that  a  bill  of  sale  for  such  interest  should 
have  been  delivered  to  the  defendant,  but  if  you  find  that  the 
contract  of  sale  contained  no  such  precedent  condition  or  require- 
ment, the  delivery  of  such  bill  of  sale  may  be,  and,  doubtless  is, 
necessary  for  certain  purposes,  but  not  to  make  a  sale  valid  and 
binding  between  the  parties  themselves  if  they  see  fit  not  to 
stipulate  or  require  it  in  their  agreement. 

{ for plamtiff Cromwell,  $1968.75; 
for  plaintiff  Morton,  $  492.19; 
for  plaintiff  White,         $  492.19. 
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Statb  vs.  John  Barr. 

Constitution;  Information  for  Violation  of  Sec.  7  Art.  5  of — 

Pleading — Evidence — What  Necessary  to  Allege — Bail 

Bond — Offering  to  Pay — Tender — Examination  and 

Commitment  or  Holding  to  Bail — Presumption 

— Public  Officer — Performance  of  Duty — 

Plea  in  Abatement  or  to  Jurisdiction — 

Criminal  Case;   Plea  necessary — 

New    Trial 

1.  Infonnation  for  violation  of  Section  7,  Article  5,  cfthe  Constitu^ 
turn.    Form  given. 

2.  It  is  not  necessary  to  allege  in  the  information  what  sum  of  money 
the  defendant  offered  or  promised  to  pay.  It  is  sufficient  if  it  follows  the 
bail  bond  in  that  respect. 

3.  Testimony  given  upon  which  the  defendant  was  adjudged  guilty. 

4.  Although  it  is  alleged  in  the  information  that  a  general  election 
was  held  it  is  not  essential  that  it  be  proved,  because  the  Court  will  take 
judicial  notice  of  the  fact. 

5.  The  defendant  having  been  held  to  bail  on  charge  of  offering  or 
promising  to  pay,  etc.,  the  information  could  charge  no  other  offense 
than  the  one  for  whidi  he  was  held  to  bail.  But  it  might  charge  either 
the  offering  or  the  promising  to  pay. 

6.  The  words — *  *  If  you  will  vote  the  Republican  ticket  I  will  pay  yott 
twenty  dollars  after  the  polls  have  closed,"  is  an  offer  to  pay  the  person. 
The  Constitutional  provision  does  not  require  an  acceptance  of  the  offer. 
The  offer  would  be  sufficient  and  complete  if  the  proposition  was  imme- 
diately rejected.    There  is  no  tender  needed  to  make  an  offer. 

7.  The  preliminary  proceeding  of  an  "examination  and  commitment 
or  holding  to  bail  by  a  Judge  or  Justice  of  the  Peace*'  is  absolutely  neces- 
sary to  enable  the  Attomev  General  to  file  the  information,  but  it  is  no 
part  of  the  offense  chaigea. 

8.  No  direct  proof  was  made  at  the  trial  that  there  had  been  an 
examination  or  waiver  of  it,  but  a  bail  bond  signed  by  the  defendant  and 
his  sureties,  and  in  which  he  undertook  to  appear  and  answer  the  char:ge 
set  forth  in  the  bond,  was  put  in  evidence,  neld,  that  the  officer  taking 
the  bail  bond  would  be  presumed  to  have  acted  within  the  scope  of  his 
authority  until  the  contrary  appears.  If  there  was  no  preliminary 
examination,  or  no  waiver  of  such  examination,  the  defendant  could 
prove  it. 
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9.  The  proper  method  of  raising  the  question  whether  there  was  a 
preliminary  examination  would  be  by  a  plea  in  abatement  or  plea  to  the 
jurisdiction,  or  perhaps  by  motion  to  quash,  before  the  trial,  sut>ported 
by  affldavit. 

10.  Althou^i  the  information  alleges  that  there  was  a  preliminary 
eicamination,  an  mmiaterial  fact  need  not  be  proved  as  a  distinct  fact. 

11.  There  can  be  no  valid  trial  except  upon  an  issue  joined.  It  is 
absolutely  necessary  in  a  criminal  case  that  a  plea  be  entered.  It  satis- 
factorily appearing  to  the  Court  that  neither  before,  nor  during,  nor  since 
the  trial,  was  there  any  plea  of  any  kind  either  by  the  defendant  or  by  his 
counsel,  and  no  appeal  having  been  taken,  a  new  trial  was  granted. 

(AprU  8.  9,  14,  1909.) 

Judges  Spruancb  and  Botcb,  sitting. 

Andrew  C,  Gray,  Attorney-General,  and  Charles  W.  Whiley, 
Deputy  Attorney-General  for  the  State. 

David  J.  Reinhardi  and  Daniel  J,  Layton,  /r.,  for  the  defen- 
dant. 

Court  of  General  Sessions,  Sussex  Coimty,  April  Term,  1909. 

Information  for  Violation  of  Section  7,  Article  5,  of  the 
ConstittUion  of  the  State  of  Delaware, 

The  information  was  in  the  following  form,  to-wit: — 

''February  Term  1909 

"Sussex  County  ss. 

"1.  Andrew  C.  Gray,  Attorney-General  of  the  State  of 
Delaware,  now  here  in  the  Court  of  General  Sessions  of  the  State 
of  Delaware,  now  sitting  in  and  for  the  County  aforesaid,  at  the 
February  Term  of  said  Court  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  nine,  information  makes  that  John  Barr,  late 
of  Georgetown  Hundred  in  the  County  and  State  aforesaid,  on 
the  third  day  of  November,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  eight,  having  been  brought  before  William  A. 
Warrington,  one  of  the  Justices  of  the  Peace  of  the  State  of  Dela- 
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ware  in  and  for  Georgetown  Hundred,  County  of  Sussex,  after 
waiving  hearing  and  examination,  was  held  to  bail  by  the  said 
Justice  of  the  Peace  in  the  sum  of  five  hundred  dollars,  for  the 
appearance  of  the  sai4  John  Barr  at  the  present  session  of  the  said 
Court  of  General  Sessions  being  now  here  holden  in  and  for  said 
County,  to  answer  to  the  charge  that  he  the  said  John  Barr,  in 
Sussex  Goimty  aforesaid,  on  or  about  the  third  day  of  November, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  eight,  did 
violate  the  provision  of  Section  7  of  Article  5  of  the  Constitution 
of  the  State  of  Delaware  by  offering  or  promising  to  pay  Jonathan 
P.  Hall  money,  as  an  inducement,  compensation  or  reward  to  in- 
fluence his  vote  at  the  General  Election  of  the  State  of  Delaware, 
held  in  Georgetown  Htmdred,  County  and  State  aforesaid,  on 
Tuesday  the  third  day  of  November  .in  the  year  of  our  Lord  one 
thousand  nine  htmdred  and  eight. 

"And  further,  that  the  said  John  Barr  late  of  Georgetown 
Hundred  in  the  County  of  Sussex  in  the  State  aforesaid,  on  or 
about  the  third  day  of  November,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  eight,  with  force  and  arms  at  the 
Hundred  aforesaid,  in  the  Coimty  aforesaid,  did  unlawftilly  offer 
to  pay  to  a  certain  Jonathan  P.  Hall  aforesaid,  as  a  compensation, 
inducement  or  reward  to  influence  the  vote  of  him  the  said  Jona- 
than P.  Hall,  at  the  General  Election  of  the  State  of  Delaware 
then  to  be  held  on  Tuesday  the  third  day  of  November  in  the  year 
of  our  Lord  one  thousand  nine  htmdred  and  eight,  money,  the 
said  Jonathan  P.  Hall  then  and  there  being  duly  registered  and 
qtialified  to  vote  as  an  elector  at  the  said  General  Election  held  on 
the  third  day  of  November  in  the  year  of  our  Lord  one  thousand 
nine  htmdred  and  eight  in  Georgetown  Htmdred,  being  in  the 
Ninth  Representative  District  of  Sussex  County  aforesaid,  con- 
trary to  the  provision  of  the  Con^itution  of  the  State  of  Dela- 
ware in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State. 

"2.  Andrew  C.  Gray,  Attorney-General  of  the  State  of 
Delaware,  now  here  in  the  Cotirt  of  General  Sessions  of  the  State 
of  Delaware,  now  sitting  in  and  for  the  Cotmty  aforesaid,  at  the 
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February  Term  of  said  Court  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  nine,  information  makes  that  John  Barr,  late 
of  Georgetown  Hundred  in  the  County  and  State  aforesaid,  on 
the  third  day  of  November  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  eight,  having  been  brought  before  William  A. 
Warrington,  one  of  the  Justices  of  the  Peace  of  the  State  of  Dela- 
ware in  and  for  Georgetown  Hundred,  Coimty  of  Sussex,  after 
waiving  hearing  and  examination  was  held  to  bail  by  the  Justice 
of  the  Peace  in  the  sum  of  five  hundred  dollars,  for  the  appear- 
ance of  the  said  John  Barr  at  the  present  session  of  said  Court  of 
General  Sessions,  being  now  here  holden  in  and  for  said  County, 
to  answer  to  the  charge  that  he  the  said  John  Barr  in  Sussex 
County  aforesaid,  on  or  about  the  third  day  of  November  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  eight,  did  violate 
the  provision  of  Section  7  of  Article  5  of  the  Constitution  of  the  State 
of  Delaware  by  offering  or  promising  to  pay  to  the  said  Jonathan 
P.  Hall  money,  as  a  compensation,  inducement  or  reward  to  in- 
fluence his  vote  at  the  General  Election  of  the  State  of  Delaware 
then  to  be  held  on  Tuesday  the  third  day  of  November  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  eight. 

"And  further,  that  the  said  John  Barr,  late  of  Georgetown 
Hundred  in  the  Coimty  of  Sussex  in  the  State  aforesaid,  on  or 
about  the  third  day  of  November  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  eight,  with  force  and  arms  at  the 
Hundred  aforesaid,  in  the  Coimty  aforesaid,  did  unlawfully 
promise  to  pay  to  a  certain  Jonathan  P.  Hall  aforesaid,  as  a  com- 
pensation, inducement  or  reward,  to  influence  the  vote  of  him, 
the  said  Jonathan  P.  Hall,  at  the  General  Election  of  the  State  of 
Delaware  then  to  be  held  on  Tuesday  the  third  day  of  November 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  eight, 
the  said  Jonathan  P.  Hall  then  and  there  being  duly  registered 
and  qualified  to  vote  as  an  elector  at  the  said  General  Election 
held  on  the  said  third  day  of  November  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  eight  in  Georgetown  Hundred 
aforesaid  in  the  Ninth  Representative  District  of  Sussex  County 
aforesaid,  contrary  to  the  provision  of  the  Constitution  of  the 
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State  of  Delaware  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State. 

"Andrew  C.  Gray, 

'*  Attomey-^enerair 

Counsel  for  defendant  moved  to  quash  the  above  informa- 
tion on  the  ground  that  it  failed  to  allege  in  either  count  what 
sum  of  money  the  defendant  offered,  or  promised,  to  pay  Jona- 
than P.  Hall,  the  prosecuting  witness. 

Gray,  AUorney-General,  contended  that  the  information  was 
sufficient,  and  that  it  followed  the  bail  bond  in  that  respect. 

The  motion  to  quash  was  refused. 

At  the  trial  the  State  proved  by  Jonathan  P.  Hall  that  he 
lived  in  Georgetown  Hundred  and  was  twenty-three  years  old; 
that  he  knew  John  Barr,  the  defendant,  and  saw  him  op  the 
third  day  of  November,  1908,  the  day  of  the  General  Election  in 
this  State.  The  witness  further  testified,  in  response  to  ques- 
tions by  the  Attorney-General,  as  follows: 

Q.     Where  did  you  see  John  Barr? 

A.  Out  there  by  the  Eagle  Hotel  woodshed,  back  of  the 
Eagle  Hotel.     (Indicating  out  the  Court  room  window). 

Q.     Who  was  there  beside  you  and  John  Barr? 

A.     Ben  Morris. 

Q.  Just  state  any  conversation  that  you  had  with  John 
Barr,  the  defendant,  at  that  time  and  place? 

A.  Ben  came  to  me  and  told  me  that  Mr.  Barr  wanted  to 
see  me.  I  came  up  and  was  standing  there  talking  to  Mr.  Barr, 
and  Ben  came  up.  He  (meaning  John  Barr,  the  defendant) 
said  he  would  give  us  twenty  dollars  apiece  to  vote  the  Repub- 
lican ticket. 

Q.     Who  said  this? 

A.     John  Barr. 

Q.     This  defendant? 

A.     Yes  sir. 

Q.  What  other  conversation  did  you  have  with  Mr.  Barr 
at  that  time — did  you  have  any  conversation  with  him  about 
voting,  before  Benjamin  Morris  came  up? 
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A.  No  sir;  he  just  asked  me  if  I  was  going  to  vote,  and  I 
told  him  yes. 

Q.  After  Benjamin  Morris  came  up  just  tell  everything 
that  Barr  said. 

A.  He  said,  **  If  you  bo5rs  go  in  and  vote  a  republican 
ticket,  I  will  give  you  twenty  dollars  as  soon  as  the  polls  closfe." 
I  told  him  I  would  see  him  after  a  while. 

Q.     Twenty  dollars  in  money? 

A.     Yes  sir;  that's  what  he  said. 

Q.     What  did  you  say? 

A.    Told  him  I  would  see  him  after  a  while. 

Q.     Did  you  and  Morris  leave  him  then? 

A.     Yes  sir;  I  went  home  to  dinner. 

Q.     Did  you  tell  any  one  about  this  offer? 

A.  No  sir;  until  Charles  Holiday  and  Joe  Green  came  up  to 
my  house  after  me. 

Q.  When  they  came  after  you  did  you  go  to  a  Justice  of 
the  Peace  and  swear  out  a  warrant  for  John  Barr's  arrest? 

A.     I  went  to  Mr.  Richardson's  oflSce. 

Q.  Did  you  have  any  further  conversation  with  Mr.  Barr 
about  this  matter? 

A.     Not  that  day. 

Q.     Have  you  had  any  with  him  since? 

A.     No  sir. 

Q.     Have  you  spoken  to  him  since? 

A.     Yes  sir;  he  spoke  to  me. 

Q.     Did  he  say  anjrthing  about  this  case? 

A.     No  sir. 

Q.     Barr  was  arrested  on  election  day. 

A.     Yes  sir. 

Q.     What  time  of  day  was  this? 

A.  Getting  close  to  dinner  time;  about  eleven  or  eleven 
thirty. 

Q.     How  long  were  you  over  there  by  the  wood  pile? 

A.     Not  over  five  nunutes,  I  don't  suppose. 
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Q.  Was  any  one  else  that  you  saw  within  hearing  distance 
of  you? 

A.     No  sir. 

Benjamin  B,  Norris,  after  testifjdng  on  behalf  of  the  State 
that  he  lived  in  Georgetown  and  was  a  registered  voter  in  George- 
town Hundred  at  the  last  election  and  saw  John  Barr,  the  defen- 
dant, on  election  day  in  company  with  Jonathan  P.  Hall,  back  of 
the  Eagle  Hotel  close  to  the  woodshed,  between  eleven  and 
twelve  o'clock,  further  testified  in  response  to  questions  by  the 
Attorney-General,  as  follows: 

Q.     Was  Hall  with  him  when  you  came  up? 

A.     Yes  sir. 

Q.  After  you  got  there  was  anything  said  about  the  elec- 
tion by    Barr — ^about  voting? 

A.  Mr.  Barr  said  if  we  would  go  vote  the  republican  ticket 
he  would  give  us  twenty  dollars  apiece  as  soon  as  the  polls  closed. 

Q.     How  long  were  you  and  Hall  there  with  him? 

A.     I  suppose  about  five  or  ten  minutes. 

Q.     Did  you  and  Hall  leave  him  together? 

A.     Yes  sir. 

Q.  Did  you  or  Hall  say  anything  to  him  when  he  made  that 
offer  of  twenty  dollars? 

A.  When  he  made  this  offer  I  was  standing  over  on  Air. 
Houston's  steps  at  the  printing  office  and  he  nodded  for  me  to 
come  to  him  and  I  went  to  him,  and  he  sa)rs,  "  If  you  will  go  get 
Mr.  Hall  I'll  give  you  twenty  dollars^  and  tell  him  if  he  will  vote 
the  republican  ticket  I'll  give  him  twenty  dollars."  Mr.  Hall 
went  to  him  first  and  then  I  went  up. 

Q.     That  was  between  eleven  and  twelve  on  election  day? 

A.     Yes  sir. 

Walter  W,  Pepper,  another  witness  produced  on  behalf  of 
the  State,  testified  that  he  saw  the  preceding  witnesses,  Hall  and 
Morris,  and  the  defendant,  Barr,  together  on  election  day,  1908, 
sometime  between  two  and  three  o'clock  "right  over  at  the 
woodshed  at  the  Eagle  Hotel;"  that  he  was  not  near  enough 
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to  hear  anything  that  was  said;  that  "they  were  standing  to- 
gether; Mr.  Barr  was  in  the  centre,  and  Hall  and  Morris  were  on 
each  side  of  him." 

The  State  then  rested. 

Mr.  Reinhardt: — If  yotir  Honors  please,  at  this  stage  I  desire 
to  submit  a  motion  for  the  discharge  of  this  defendant  under  the 
evidence  as  given.  One  of  the  n^iterial  allegations  necessary  for 
the  State  to  prove,  is  that  there  was  a  general  election  on  the 
third  day  of  November,  1908,  and  there  is  no  proof  whatever  in 
this  case  that  there  was  such  an  election  in  this  State. 

Spruance,  J.: — ^The  Court  will  take  judicial  notice  of  the 
fact  that  there  was  a  general  election  last  November  in  this 
State. 

(The  defense  consisted  of  a  general  denial  of  the  State's  testi- 
money,  and  evidence  was  introduced  tending  to  impeach  said 
testimony.) 

Mr.  Reinhardt: — The  information  contained  two  counts,  and, 
when  the  testimony  on  both  sides  was  closed,  the  Attorney- 
General  dropped  the  second  count  of  said  information,  leaving 
only  one  cotmt — ^the  first — remaining:  Coimsel  for  defendant 
ask  the  Court  to  return  a  verdict  of  not  guilty,  for  the  following 
reasons  (among  others),  to- wit: 

1.  That  there  is  a  material  variance  between  the  allegations 
in  the  information  and  the  proof  in  the  cause,  it  being  alleged  in 
the  information  that  the  defendant  had  a  hearing  and  examina- 
tion, and  it  not  appearing  by  the  evidence  that  such  hearing  and 
examination  were  in  fact  had. 

2.  It  being  alleged  in  the  information  that  an  examination 
and  hearing  were  held,  it  is  incumbent  on  the  State  to  prove  said 
allegation,  as  set  forth  in  said  information,  in  order  that  the 
Attorney-General  may  file  said  information  and  in  order  that  the 
Court  may  entertain  jxuisdiction  of  the  same. 

6.  That  the  first  cotmt  charges  an  offer  to  pay  money,  and 
there  is  no  proof  whatever  in  this  cause  that  the  defendant  made 
any  offer  to  pay  any  money  or  other  valuable  thing. 
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(At  this  point  Cotirt  adjotimed  to  Friday  morning,  April  9, 
1909,  at  10  o'clock,  at  which  time  argument  upon  the  above  pray- 
ers of  defendant's  cotmsel  was  heard,  after  which  the  Court 
rendered  the  following  decision): 

Spruance,  J. : — We  may  as  well  dispose  of  the  sixth  proposi- 
tion now.  Looking  at  the  bail  bond  we  see  that  this  man  was 
held  to  bail  to  the  charge  of  offering  or  promising  to  pay,  etc. 
It  is  admitted  that  this  information  could  charge  no  other  offense 
than  an  offense  for  which  he  was  held  to  bail — ^that  is  agreed. 

Mr.  Reinhardt: — Yes  sir. 

Spruancb,  J.: — But  that  the  information  might  charge 
either  the  offering  or  the  promising  to  pay — either  the  one  or  the 
other.  This  count,  which  is  the  only  one  remaining  in  the  in- 
formation, is  this:  It  charges  that  he  did  tmlawfuUy  offer  to  pay, 
etc.  The  question  is  whether  the  evidence  before  us  sustains  that 
allegation.  Various  language  was  used,  but  the  sum  and  sub- 
stance of  it  was  that  the  accused,  Barr,  said  to  Hall,  "  If  you  will 
vote  the  Republican  ticket  I  will  pay  you  twenty  dollars  after 
the  polls  have  closed."  The  question  is,  is  that  an  offer  to  pay 
him  (Hall)  money,  and  is  there  or  can  there  be  any  doubt  that  it 
was  an  offer?  What  more  could  you  have  to  constitute  an  offer 
than  that?  This  constitutional  provision  does  not  require  an 
acceptance  of  the  offer.  The  offer  would  be  sufficient  if  a  man 
would  say,  **  I  will  pay  you  twenty  dollars  if  you  will  vote  the 
Republican  ticket,"  and  the  proposition  was  immediately  re- 
jected,— ^the  offer  would  be  complete.  Certainly  there  is  no  ten- 
der needed  to  n^ike  an  offer.  The  ordinary  way  of  making  an 
offer  is  not  by  a  tender  of  the  money,  and  we  do  not  see  any 
difficulty  about  this  at  all.  We  think  that  the  evidence  in  the 
case  sustains  the  allegations  of  the  information,  and  that  it  is 
most  clearly  an  offer  to  pay  money,  and  we  therefore  overrule 
that  objection. 

The  first  and  second  objections  relate  to  the  same  subject, 
viz. :  the  hearing  and  examination  required  before  an  information 
can  be  filed. 

The  proposal  to  change  the  method  of  triol  in  election  cases 
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as  first  made  in  the   Constitutional  Convention  did  not  provide 
for  any  preliminary  proceedings  before  filing  an  information. 

The  Convention  determined  that  it  would  not  be  safe  to 
permit  the  Attorney-General  to  file  an  information  of  this  kind 
without  a  preliminary  examination  which  should  in  some  degree 
be  a  substitute  for  the  action  of  a  grand  jury,  and  it  was  therefore 
provided  that  prosecutions  of  this  character  should  be  "on  infor- 
mation filed  by  the  Attorney-General,  after  examination  and 
committment  or  holding  to  bail  by  a  Judge  or  Justice  of  the 
Peace." 

This  preliminary  proceeding  is  absolutely  necessary  to  enable 
the  Attorney-General  to  file  the  information,  but  it  is  no  part  of 
the  offense  charged.  In  this  case  the  information  alleges  that 
there  was  this  preliminary  examination.  There  is  no  direct  proof 
that  there  was  an  examination  or  waiver  of  it,  but  there  is  a  bail 
bond  signed  by  the  defendant  and  his  sureties,  in  which  he  under- 
took to  appear  to  answer  the  charge  set  forth  in  the  bond.  That 
bond  has  been  put  in  evidence  without  objection.  It  does  not 
refer  to  any  examination  or  any  of  the  preliminary  steps.  The 
question  is,  what  is  our  duty,  having  that  before  us  alone?  Is 
there  any  reason  why  we  shotild  depart  from  the  rule  which  is 
well  established,  that  the  aption  of  a  public  officer  is  prestmied  to 
have  been  within  the  scope  of  his  authority  until  the  contrary 
appears?  If  there  was  no  preliminary  examination,  or  no  waiver 
of  such  examination,  the  defendant  might  have  proved  it,  but 
this  was  not  done.  The  Justice  of  the  Peace  had  no  right  to 
take  that  bail  bond  without  a  preliminary  examination  or  a 
waiver  of  it.  Are  we  to  infer  that  he  took  it  outside  of  his  juris- 
diction, without  a  preliminary  examination  ?  We  must  infer  that 
whatever  was  necessary  as  a  preliminary  to  taking  that  bond, 
was  done;  the  taking  the  bond  being  the  act  of  a  public  officer, we 
will  not  presume  that  he  violated  lus  oath  and  took  it  without  a 
preliminary  examination.  The  proper  method  of  raising  the 
question  whether  there  was  a  preliminary  examination  would 
be  by  a  plea  in  abatement  or  plea  to  the  jurisdiction,  setting  forth 
that  there  was  no  such  preliminary  examination  or  waiver  of  it, 
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and  therefore  the  Attomey-Gener^  had  no  right  to  file  the  in- 
formation, or  perhaps  by  motion  to  qtiash,  before  the  trial,  sup- 
ported by  affidavit.  We  do  not  think  that  the  pending  motion  is 
the  proper  way  to  raise  this  question. 

The  information  alleges  that  there  was  a  preliminary  exam- 
ination, but  our  courts  have  held  that  an  immaterial  allegation 
need  not  be  proved  as  a  distinct  fact.  For  these  reasons  we  are 
of  the  opinion  that  neither  the  first  nor  the  second  objection  of  the 
defendant  can  be  sustained  at  this  time,  and  we  overrule  them 
both. 

(Whereupon  the  Court  annoimced  its  verdict  to  be  that 
it  found  the  defendant  guilty.) 

Mr.  Reinhardt: — I  wish  to  give  notice  pf  an  appeal. 

Spruancb,  J.: — ^We  will  defer  the  sentence  tmtil  next 
Wednesday,  April  14,  1909,  and  that  will  give  you  the  oppor- 
tunity to  prepare  your  bond. 

(On  Wednesday,  April  14,  1909,  Mr.  Reinhardt  oi  coun- 
sel for  defendant,  moved  for  a  new  trial  and  in  arrest  of  judgment, 
for  the  following  reasons,  among  others,  to-wit): 

1.  The  verdict  rendered  in  the  trial  of  said  cause  is  a  nulUty, 
and  no  valid  judgment  can  be  rendered  thereon,  since  said  defen- 
dant was  never  arraigned  and  was  never  called  upon  to  plead  in 
said  cause,  and  never  did  enter  a  plea  therein,  either  before  or 
during  the  progress  of  the  trial  of  said  cause  or  at  any  other  time. 

2.  It  does  not  appear  from  the  record  in  said  cause  that  said 
defendant,  was  ever  arraigned  or  was  ever  called  upon  to  enter  a 
plea  in  said  cause,  or  ever  did  enter  any  plea  therein,  either  before 
or  during  the  progress  of  the  trial  of  said  cause,  or  at  any  other 
time. 

3.  It  does  appear  from  the  record  in  said  caus^  that  there 
was  no  issue  joined  in  said  cause,  either  by  arraignment  and  plea 
or  by  the  waiver  of  arraignment  and  plea,  and  therefore  said  trial 
was  invalid,  and  said  verdict  rendered  therein  was  a  nullity,  and 
no  valid  judgment  can  be  rendered  thereon. 

Spruancb,  J. : — ^As  to  the  fact  whether  there  was  or  was  not 
any  plea  entered,  is  that  admitted  by  the  State? 
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Mr.  Whiley: — Nothing  is  admitted  by  the  State.  Our  an- 
swer is  this:  that  they  entered  into  the  trial  and  that  they  have 
given  notice  of  an  appeal. 

Spruance,  J. : — The  question  is  whether  there  was  in  fact 
before  this  trial  took  place,  a  plea  to  the  information? 

Mr,  Whiley: — ^The  defendant  was  not  around. 

Spruance,  J. : — ^Was  there  a  plea  entered  to  this  information 
before  the  trial,  or  at  any  time  during  the  trial? 

Mr.  Whiley: — No,  your  Honor,  I  can't  say  there  was. 

BoYCE,  J.: — ^The  plea  of  not  guilty  was  not  entered? 

Mr.  Whiley: — ^The  plea  of  not  guilty  was  not  entered. 

Spruance,  J. : — Or  any  other  plea? 

Mr.  Whiley: — Or  any  other  plea. 

Mr.  Reinhardt: — And  the  record  of  the  Clerk  of  the  Peace 
shows  that  there  was  no  arraignment  or  plea. 

Spruance,  J. : — Mr.  Wright,  have  you  looked  through  your 
record  from  beginning  to  end? 

Mr.  Wright: — Yes  sir;  there  was  no  plea. 

Spruance,  J. : — Perhaps  the  Deputy  Clerk  of  the  Peace  had 
better  be  sworn. 

(Whereupon  Elwood  Wright,  Deputy  Clerk  of  the  Peace  for 
Sussex  County,  is  sworn  by  Judge  Spruance  and  examined  by 
Mr.  Reinhardt,  as  follows) : 

Q.  Are  you  the  Deputy  Clerk  of  the  Peace  of  Sussex 
County? 

A,     Yes  sir. 

Q.  Have  you  made  an  examination  of  yotir  docket  in 
every  place  wherein  the  case  of  State  against  John  Barr  is  set 
forth? 

A.     I  have. 

Q.  From  the  filing  of  the  information  last  January  imtil 
the  present  time? 

A.     Yes  sir;  I  have. 

Q.  State  whether  or  not  that  record  discloses  any  plea  of 
any  kind  on  the  part  of  the  defendant  in  that  cause? 

A.     It  does  not. 
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Q.  Is  there  any  entry  of  any  arraignment  of  the  defendant, 
John  Barr? 

A.    There  is  not. 
By  Judge  Spruance: 

Q.  You  have  been  in  service  in  the  Qerk  of  the  Peace's 
office  since  this  information  was  filed,  have  you? 

A.     Yes  sir. 

Q.  From  your  recollection,  can  you  state  whether  or  not 
there  was  any  plea  of  any  kind  entered  by  the  defendant,  Barr, 
in  the  case  which  the  Court  has  tried? 

A.  I  am  quite  sure  there  was  not,  and  if  I  had  heard  such 
a  thing  I  would  have  entered  it  on  the  book. 

Mr,  Reinhardt: — I  have  been  coimsel  for  Mr.  Barr  from  the 
time  of  the  filing  of  the  information,  and  I  can  state  that  neither 
my  client  nor  mjrself  for  him  has  ever  entered  any  plea  on  his 
behalf. 

Mr.  LayUm: — I  can  state  that  in  the  absence  of  Mr.  Rein- 
hardt,  neither  singly  nor  together,  have  we  ever  entered  any  plea. 

Spruancb,  J. . — Our  minds  are  very  clear  upon  this  subject. 
It  is  argued  on  behalf  of  the  State  that  we  ought  not  to  entertain 
this  motion  at  this  time,  because  the  defendant,  after  the  verdict 
was  rendered  against  him,  gave  notice  of  an  appeal.  So  he  did, 
but  he  has  not  taken  this  appeal  yet  and  judgment  was  suspended, 
we  say  very  properly,  because  we  did  not,  under  the  circum- 
stances, think  it  was  the  proper  thing  to  send  a  man  to  jail  before 
he  could  have  an  opportunity  to  enter  his  appeal,  and  therefore 
we  suspended  this  sentence  tmtil  to-day,  of  which  the  State  had 
full  notice,  and  we  expected  the  State  to  be  represented  here, 
if  necessary,   by  the   Attorney-General. 

No  appeal  has  been  taken.  The  first  step  in  that  direction 
has  not  been  taken.  That  was  to  be  done  to-day.  Now  they 
come  into  Court  and  bring  to  our  attention  the  fact  that  there 
was  no  plea  in  this  case  of  any  sort,  either  before  or  during  the 
trial,  nor  since  the  trial  for  that  matter,  and  we  have  heard  the 
statement  of  cotmsel  for  the  defendant  that  he  did  not  discover 
that  until  after  the  trial  was  over. 
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Mr,  Reinhardt: — I  found  it  out  at  the  noon  recess  of  the 
first  day. 

Spruance,  J.: — We  have  the  admission  of  the  Attorney- 
General  that  there  was  no  plea  at  any  time. 

Mr,  Whiley: — ^The  admission  of  the  Attorney-General  was 
that  there  was  no  formal  plea. 

Spruance,  J.: — We  understand  the  Attorney-General  to 
admit  that  neither  before,  nor  duHng,  nor  since  this  trial,  was 
there  any  plea  of  any  kind  either  by  this  defendant  or  by  his 
counsel.  And  we  have  the  testimony  of  the  Deputy  Clerk  of  the 
Pe-*ce  that  he  has  made  a  careful  examination  of  the  record  and 
he  finds  no  record  of  any  plea  of  any  kind.  We  have,  in  addition 
to  that,  the  statement  that  to  the  best  of  his  recollection  there 
was  never  any  plea  of  any  kind,  and  he  further  supplements  it  by 
the  statement  that  he  believes  he  would  remember  if  there  had 
been  any  plea,  and  the  fact  that  there  never  was  any  plea  we  take, 
both  by  admission  and  by  proof,  to  be  established. 

We  are  of  the  opinion  that  that  was  absolutely  essential, 
that  there  could  be  no  valid  trial  except  upon  an  issue  joined,  and 
there  was  no  issue  joined  in  the  way  the  law  requires.  That 
being  so,  we  feel  that  we  would  not  be  warranted  in  entering  final 
judgment  against  this  defendant,  and  we  are  of  the  opinion  that 
a  new  trial  should  be  granted,  and  it  is  so  ordered. 

The  defendant  was  again  placed  on  trial  at  the  October 
Term,  1909,  in  and  for  Sussex  County,  before  Pennewill,  Chief 
Justice,  and  Woolley  and  Hastings,  Associate  Judges. 

The  evidence  adduced  at  said  trial  was  substantially  the 
same  as  at  the  first  trial,  except  that  a  new  witness  was  produced 
by  the  State,  viz.,  William  J.  Wilson,  who  was  unimpeached, 
and  testified  that  he  heard  the  conversation  between  the  defen- 
dant and  the  prosecuting  witnessies,  Jonathan  P.  Hall  and 
Benjamin  B  Morris,  in  Georgetown,  near  the  Eagle  Hotel,about 
tweleve  o'clock,  on  election  day,  November  third,  1908,  as  fol- 
lows: **I  w^ent  over  where  Barr  was  talking  with  them,  and  I 
stopped  right  behind  him,  and  I  heard  him  say  to  Hall — I  don't 
know  whether  he  was  talking  to  Morris  or  not — ^but  he  said, 
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*  you  go  vote,  and  I  will  give  you  twenty  dollars. '  Hall  and  Morris 
then  went  off;  and  Mr.  Barr  being  a  neighbor  of  mine,  I  thought 
they  would  get  him  in  trouble,  and  I  touched  him  on  the  shoulder 
and  said 'come  here,' and  he  turned  arotmd  and  walked  about 
three  steps.  I  said  'you are  going  to  get  yourself  in  trouble;  you 
come  and  leave  them  boys  alone.'  He  said  *  I  am  21  years  old,' 
and  he  said  something  else,  but  I  cannot  remember  what  the 
other  words  were  at  this  time.  That  is  all  I  know  about  it,  and 
I  wish  I  did  not  know  that." 

(When  the  testimony  on  both  sides  was  completed,  the 
Court  held  the  matter  under  advisement  over  night,  and  upon 
the  reconvening  of  the  Court  .on  the  following  morning,  rendered 
the  following  judgment) : 

Pbnnewill,  C.  J. : — After  a  most  careful  consideration  of  the 
evidence  in  this  case,  we  are  unanimously  of  the  opinion  that  the 
defendant  should  be  convicted.  And  we  are  also  unanimously  of 
the  opinion,  and  have  so  determined,  that  tmder  all  the  facts  and 
circumstances  of  the  case  as  disclosed  by  the  evidence,  the  pay- 
ment of  a  fine  of  six  htmdred  dollars,  which  we  consider  sub- 
stantial, together  with  the  costs  of  prosecution,  which  are  heavy, 
would  be  a  proper  and  adequate  punishment  and  meet  the  de- 
mands of  justice  in  this    case. 

We  adjudge  the  defendant  guilty  and  are  prepared  to  impose 
the  sentence  indicated. 
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The  National  Cash  Register  Company,  a  corporation  of  the 
State  of  Ohio,  vs.  Peter  Riley  and  Thomas  Riley,  trading 
as  Riley  Brothers. 

Replevin — Conditioned  Sale — New  Contract — New  Notes;  Effect  of 
— Pleading — Corporation;  Affidavit  Denying — Consid- 
eration— New  Tried — No  Evidence  to  be 
Submitted  to  the  Jury. 

1.  Where  there  has  been  a  contract  of  conditional  sale  and  a  new  note 
subsequently  given,  if  the  jury  believe  that  said  note  constituted  a  new 
contract  between  the  parties  for  the  absolute  sale  of  the  property  and 
supmeded  the  old  note;  and  are  also  satisfied  that  there  was  a  sufficient 
consideration  for  said  agreement,  they  should  find  for  the  defendant. 

2.  But  if  they  believe  that  the  new  note  was  given  simply  to  take  the 
place  of  the  old  note,  and  merely  to  extend  the  time  of  payment  under  the 
original  contract,  they  should  find  for  the  plaintiff. 

3.  Where  the  action  is  between  the  original  parties  to  a  contract  of 
conditional  sale,  the  mere  extension  of  the  time  for  payment  of  the  note, 
or  forbearance  to  take  the  property  after  default  in  payment,  is  not  in 
itself  sufficient  to  amotmt  to  a  waiver  of  plaintiff's  right  to  retake  the  prop- 
erty. 

4.  Although  there  is  no  allegation  in  the  record  that  the  plaintiff  is  a 
corporation,  yet  the  statement  that  it  is  such  a  corporation  contained  in 
the  writ  of  replevin,  in  the  caption  of  the  suit  where  the  name  and  style  of 
the  plaintiff  is  given,  together  with  the  repeated  references  in  the  narr  to 
such  plaintiff,  constitute  a  sufficient  allegation  to  require  the  defendant  to 
deny  the  fact  tmder  the  provisions  of  the  Revised  Cdie  in  that  behalf. 

5.  Held,  after  argument  upon  a  motion  for  a  new  trial  in  this  case* 
that  there  was  no  testimony  which  should  have  been  submitted  to  the  jury 
tending  to  show  an  agreement  that  the  note  in  question  was  received  in 
payment  or  discharge  of  the  original  debt;  the  testimony  of  the  defendant 
not  being  inconsistent  with  the  testimony  of  the  plaintiff  that  the  new  note 
was  given  or  received  merely  to  extend  the  time  for  the  payment  of  the 
instalments  of  the  old  note  that  was  unpaid. 

6.  A  promissory  note  given  by  a  debtor  to  his  creditor  does  not 
operate  as  payment  or  discharge  of  a  pre-existing  indebtedness,  in  the 
absence  of  an  agreement  between  the  parties  that  it  shall  so  operate. — New 
trial  ordered. 

(April  9,    1909.) 
Judges  Grubs  and  Pennewill  sitting. 
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Harry  Emmons  for  plaintiff. 

Levin  Irving  Handy  for  defendants. 

Superior  Court,  New  Castle  County,  March  term,  1909. 

Action  of  Replevin  (No.  110,  September  term,  1908). 

Pennewill,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^This  is  an  action  of  replevin  in 
which  the  National  Cash  Register  Company,  a  corporation  of  the 
State  of  Ohio,  seeks  to  establish  its  right  to  recover  from  Peter 
Riley  and  Thomas  Riley,  trading  as  Riley  Brothers,  the  posses- 
sion of  a  certain  cash  register;  and  the  plaintiff  bases  its  right  to 
recover  upon  a  written  instrument,  contract  or  order,  dated 
November  9th,  1905,  which  contains  the  following  provision: 

"  It  is  agreed  that  the  title  to  the  said  cash  register  shall  not 
pass  until  the  purchase  price  or  any  judgment  for  the  same  is  paid 
in  full  and  shall  remain  your  property  until  that  time.  It  is 
expressly  agreed  that  this  order  shall  not  be  cotmtermanded.*' 

In  pursuance  of  said  contract  or  order,  a  note  was  given  by 
the  defendants  to  the  plaintiff,  for  the  sum  of  $220.00,  pa3rable 
in  fourteen  installments. 

After  the  pajrment  of  some  of  the  installments  of  said  note, 
the  defendants  gave  to  the  plaintiff  a  new  note  for  the  sum  of 
$175.00,  said  note  bearing  date  October  31st,  1906. 

The  important  question  for  you  to  determine  in  this  case  is 
the  purpose  for  which  the  last  note  was  given. 

It  is  not  denied  by  the  defendants  that  the  original  order  or 
contract  constituted  a  conditional  sale,  and  that  under  it,  if  it 
continues  in  force,  the  plaintiff  had  the  right  to  retake  by  this 
action  of  replevin,  the  cash  register,  when  default  was  made  in  the 
payment  of  a  part  of  the  consideration  therefor,  and  treat  any  and 
all  payments  which  may  have  been  made  by  the  defendants  as 
compensation  for  the  use  of  the  machine  up  to  the  time  of  such 
defatdt. 
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Bttt  the  defendants  contend  that  the  giving  of  the  new  note 
ipso  facto  terminated  the  original  contract  and  the  right  there* 
under  of  retaking  the  machine.  The  defendants  further  contend 
that  the  new  note  was  given  for  the  pajonent  of  the  machine,  con- 
stituted a  contract  for  an  absolute  sale  thereof,  and  had  no  refer- 
ence to,  or  connection  with,  the  original  contract  at  all,  and  was  so 
understood  and  accepted  by  the  plaintiff. 

The  plaintiff,  on  the  other  hand,  claims  that  the  new  note 
was  given  in  the  place  and  stead  of  the  old  note,  and  consti- 
tuted no  new  contract  but  only  an  extension  of  the  time  for  the 
pa3rment  of  the  part  of  the  consideration  which  had  not  been 
paid  at  the  time  the  new  note  was  given. 

We  have  been  asked  by  the  defendants  to  charge  you  that 
the  mere  giving  and  acceptance  of  the  new  note  in  itself  ter- 
minated the  original  agreement,  even  though  there  is  no  evi- 
dence that  such  was  the  purpose  and  intention  of  the  parties. 
We  cannot  so  charge  you. 

If  you  believe  from  the  testimony  that  the  new  note  con- 
stituted a  new  contract  between  the  parties  for  the  absolute  and 
unconditional  sale  of  the  machine,  and  superseded  or  termin- 
ated the  old  contract,  and  shall  also  be  satisfied  that  there  was  a 
sufficient  consideration  for  said  agreement,  that  is,  some  benefit 
to  be  derived  by  the  plaintiff  therefrom,  yomr  verdict  should  be  in 
favor  of  the  defendants  for  such  sum  as  you  believe  from  the 
testimony  was  the  value  of  the  machine  at  the  time  it  was  taken 
by  the  sheriff  upon  its  writ  of  replevin. 

But  if  you  believe  that  the  new  note  was  given  simply  to 
take  the  place  of  the  old  note,  and  intended  merely  to  extend  the 
time  of  the  payments  still  to  be  made  under  the  original  contract, 
your  verdict  should  be  in  favor  of  the  plaintiff,  because  in  such 
case  the  new  note  did  not  constitute  a  new  contract  of  sale,  did 
not  terminate  the  original  contract  nor  take  away  from  the  plain- 
tiff its  right  to  retake  the  machine.  And  even  though  the  new 
note  was  intended  to  be  a  new  contract  of  sale,  yet  if  there  was  no 
suffiicient  consideration  therefor,  that  is,  some  benefit  or  advan- 
tage to  be  derived  by  the  plaintiff  therefrom,  it  would  not  have 
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the  effect  of  taking  from  the  plaintiff  its  right  to  retake  the  regis- 
ter given  under  the  original  contract  or  agreement. 

As  was  said  by  this  Court  in  the  case  of  the  Duplex  P.  P. 
Co,  vs.  Journal  Printing  Co.,  1  Pennewill,  665,  "We  say  to  you, 
that  when  the  action  is  between  the  original  parties  to  a  contract 
of  conditional  sale,  as  in  the  present  case,  the  mere  extension  of 
the  time  for  the  payment  of  the  note,  or  forbearance  to  take  the 
property  after  default  in  payment,  is  not  in  itself  sufficient  to 
amount  to  a  waiver  of  plaintiff's  right  to  retake  the  property. 

The  extension  of  time,  after  the  money  becomes  due,  is  an 
act  of  grace  on  the  part  of  plaintiff,  which  is  in  the  interest  of  the 
party  in  default.  He  is  in  no  way  misled  by  it,  and  could  in  no 
way  be  injured  by  it." 

We  will  further  say  that  although  conditional  sales  are  not 
favored  in  law,  and  it  seems  to  be  neither  the  policy  of  the  law 
nor  the  disposition  of  courts  to  extend  them  further  than  they 
are  compelled  to  do,  yet  under  the  law  of  this  State  they  are  valid 
and  binding,  no  matter  what  the  hardships  entailed  thereby  may 
sometimes  seem  to  be,  and  where  they  exist  must  be  recognized 
and  respected  by  courts  and  juries  too. 

We  have  been  asked  by  the  defendants  to  instruct  you  to 
return  a  verdict  in  their  favor,  because  there  is  no  allegation  in 
the  record  that  the  plaintiff  was  and  is  a  corporation  of  the  State 
of  Ohio, — ^their  argument  being,  that  although  there  is  no  affi- 
davit of  the  defendants  filed  denying  the  fact  of  such  incorpora- 
tion, such  affidavit  is  not  required  where  there  is  no  allegation  in 
the  record,  of  the  incorporation. 

We  decline  to  instruct  you  as  requested,  for  the  reason  that 
we  think  the  statement  of  such  incorporation  contained  in  the 
writ  of  replevin,  in  the  caption  of  the  suit  where  the  name  and 
style  of  the  plaintiff  is  given,  together  with  the  repeated  reference 
in  the  narr  to  such  plaintiff,  constitute  a  sufficient  allegation  to 
require  the  defendants  to  deny  the  fact  under  the  provision  of  the 
Revised  Code  in  that  behalf. 

If  you  should  find  for  the  plaintiff  your  verdict  should  be  in 
its  favor  for  costs  only,  because  it  has  taken  and  retains  posses- 
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sion  of  the  machine  which  is  the  subject  of  this  suit. 

If  you  should  find  for  the  defendants  your  verdict  should  be 
for  such  sum  as  you  believe  from  the  testimony  in  the  case  the 
machine  in  question  was  reasonably  worth  at  the  time  it  was 
taken  from  them  by  the  sheriff  under  the  writ  of  replevin  issued 
in  the  case. 

Verdict  for  defendants  for  $75.00. 

Thereupon,  plaintiff's  counsel  moved  for  a  new  trial  upon 
the  following  grounds: 

1.  That    the  verdict  was  against  the  law. 

2.  That  the  verdict  was  against  the  weight  of  the  evidence. 

3.  That  the  evidence  for  the  plaintiff  was  sufficient  to 
entitle  it  to  a  verdict  and  to  bar  the  defendant's  claim. 

4.  That  the  evidence  for  the  defendant  was  not  sufScient 
to  entitle  it  to  a  verdict. 

5.  That  the  Court  erred  in  not  instructing  the  jury  to  ren- 
der a  verdict  for  the  plaintiff,  as  prayed  for  by  the  plaintiff,  on  the 
ground  that  there  was  no  consideration  for  the  alleged  new  con- 
tract set  up  by  the  defendant. 

After  hearing  argument  upon  said  motion,  the  Court  held 
the  matter  under  advisement  until  the  May  Term,  and  on  May 
20,  1909  (the  same  Judges  sitting),  the  following  opinion  was 
delivered,  setting  aside  the  verdict  and  granting  a  new  trial. 

Pennewill,  J.,  delivering  the  opinion  of  the  Court: 

A  motion  has  been  made  for  anew  trial  in  the  case  of  The 
National  Cash  Register  Company,  a  corporation  of  the  State  of 
Ohio,  vs,  Peter  Riley  and  Thomas  P.  Riley,  trading  as  Riley 
and  Brother,  in  which  case  the  jury  rendered  a  verdict  in  favor 
of  the  defendants  for  $75.00. 

The  ground  upon  which  said  motion  is  based  is  that  the 
verdict  rendered  was  against  the  law  and  evidence.  After  care- 
fully considering  the  arguments  of  counsel,  the  Court  have 
reached  a  conclusion,  and  will  briefly  give  the  reasons  therefor. 
We  may  say  that  although  the  amount  involved  in  the  suit  was 
small,  the  questions  raised  by  the  motion  are  important. 
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It  is  admitted  by  the  defendants  that  the  original  contract 
made  with  the  plaintiff  constituted  a  conditional  sale,  and  that  if 
such  contract  was  in  force  at  the  time  the  writ  of  replevin  was 
issued,  the  plaintiff  had  a  right  to  retake  the  machine, — cash 
register — when  default  was  made  in  the  payment  of  a  part  of  the 
consideration  therefor,  and  treat  all  pajrments  which  may  have 
been  made  as  compensation  for  the  use  of  the  machine. 

In  pursuance  of  the  contract  a  note  was  given  by  the  defen- 
dants to  the  plaintiff  for  the  sum  of  $220.00,  payable  in  fourteen 
monthly  installments. 

After  the  payment  of  some  of  the  installments,  and  default 
in  the  residue,  the  agent  of  the  plaintiff  called  upon  the  defen- 
dants and  told  them  they  would  have  to  pay  the  balance  of  the 
money  or  he  would  take  the  machine.  After  some  discussion 
between  the  parties  the  agent  suggested  that  the  defendants 
should  give  to  the  plaintiff  a  new  note  for  the  unpaid  part  of  the 
purchase  money. 

Such  new  note  was  given,  and  the  question  now  before  the 
Court  for  determination  is  whether  such  new  note  was  given  in 
absolute  pa3rment  for  the  machine,  and  discharged  the  original 
indebtedness,  or  was  merely  an  extension  of  the  time  for  the 
payment  of  the  installments  unpaid. 

The  Court  left  this  question  to  the  jury  for  their  determina- 
tion, although  the  plaintiff  requested  that  the  jury  be  directed  to 
return  a  verdict  in  its  favor. 

The  defendant  testified  that  the  agent  of  the  plaintiff  said  to 
him  **if  I  would  give  him  a  new  note  he  would  let  me  keep  the 
machine  and  pay  for  it,  and  give  me  more  time  *  *  *  He 
told  me  that  he  would  give  me  more  time  to  pay  for  the  machine 
if  I  w#uld  give  him  a  new  note  and  keep  up  my  pajonents."  He 
also  testified  that  nothing  was  said  about  the  continuance  of  the 
property  in  the  machine  in  the  plaintiff,  and  that  he  gave  it  (the 
note)  in  payment  for  the  machine;  and  thought  he  bought  the 
machine  *  *  *.  The  old  note  was  destroyed  at  the  time  the 
new  note  was  given. 

The  agent  of  the  plaintiff  denied  that  the  new  note  was  given 
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and  accepted  in  payment  of  the  machine,  or  constituted  in  any 
wise  a  new  contract  for  the  purchase  thereof,  but  was  given  and 
accepted  simply  as  an  extension  of  the  time  of  payment,  and 
subject  to  the  terms  of  the  original  contract. 

It  seems  to  be  an  undisputed  principle  of  law  that  a  promis- 
sory note  given  by  a  debtor  to  his  creditor  does  not  operate  as 
payment  or  discharge  of  a  pre-existing  indebtedness,  in  the 
absence  of  an  agreement  between  the  parties  that  it  shall  so 
operate. 

In  the  leading  case  of  Sheehy  vs,  Mandeville,  6  Cranch 
f/.  S.  253,  Chief  Justice  Marshall,  rendering  the  opinion  of  the 
Court,  said: "That  a  note,  without  a  special  contract,  would  not, 
of  itself,  discharge  the  original  cause  of  action,  is  not  denied.  But 
it  is  insisted  that  if,  by  express  agreement,  the  note  is  received  as 
payment,  it  satisfies  the  original  contract,  and  the  party  receiving 
it  must  take  his  remedy  on  it.  This  principle  appears  to  be 
well  settled.  The  note  of  one  of  the  parties,  or  of  a  third  person 
may,  by  agreement,  be  received  in  payment.  The  doctrine  of 
nudum  pactum  does  not  apply  to  such  a  case ;  for  a  man  may,  if 
such  be  his  will  discharge  his  debtor  without  any  consideration." 

Such  being  the  law,  the  crucial  question  before  us  is,  was 
there  any  testimony  which  should  have  been  submitted  to  the 
jury  tending  to  show  an  agreement  that  the  note  in  question  was 
received  in  payment  or  discharge  of  the  original  debt. 

It  is  true  the  defendant  testified  that  the  new  note  was 
given  in  pajrment  for  the  machine,  and  he  thought  he  bought  it. 
There  is  nothing  in  this,  however,  that  even  tends  to  show  that 
the  plaintiff  so  received  or  accepted  the  note.  According  to  the 
testimony  of  the  defendant  the  plaintiff  said,  at  the  time  the 
new  note  was  given :  **  If  I  would  give  him  a  new  note  he  would  let 
me  keep  the  machine,  and  pay  for  it,  and  give  me  more  time.  He 
told  me  that  he  would  give  me  more  time  to  pay  for  the  machine, 
if  I  would  give  him  a  new  note  and  keep  up  my  payments." 
Assuming  this  testimony  to  be  true,  which  we  must  do  for  the 
purposes  of  this  motion,  we  find  nothing  in  it  to  sustain  the  con- 
tention of  the  defendants  that  the  giving  of  the  note  constituted  a 
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new  contract  between  the  parties,  and  was  accepted  in  absolute 
pa3rment  for  the  machine,  or  in  discharge  of  the  original  indebted- 
ness. It  seems  to  us  to  be  not  inconsistent  with  the  testimony 
of  the  plaintiff,  that  the  new  note  was  given  and  received  only  to 
extend  the  time  for  the  pa3rment  of  the  installments  of  the  old 
note  that  were  unpaid,  and  which  installments  were  made  payable 
monthly,  and  in  the  same  amounts  as  in  the  original  note. 

It  appears  to  us  to  be  very  clear,  after  a  careful  examination 
of  the  authorities  and  the  testimony,  that  the  only  effect  the  giv- 
ing of  the  new  note  could  have  was  to  extend  the  time  of  payment 
and  defer,  or  suspend,  the  right  of  the  plaintiff  to  retake  the 
machine,  till  default  should  be  made  in  the  payment  of  said  note 
at  maturity.  Such  extension  of  time  did  not  deprive  the  plain- 
tiff of  his  right,  under  the  original  contract,  to  retake  the  machine 
after  default  in  the  payment  of  the  new  note.  In  the  case  of  the 
Duplex  P,  P.  Co.  vs.  Journal  Printing  Co.  1,  Pennewill  565 ^  this 
Court  said:  "We  say  to  you  that  when  the  action  is  between  the 
original  parties  to  a  contract  of  conditional  sale,  as  in  the  present 
case,  the  mere  extension  of  the  time  for  the  payment  of  the  note, 
or  forbearance  to  take  the  property  after  default  in  pajrment,  is 
not  in  itself  suflSdent  to  amount  to  a  waiver  of  plaintiff's  right  to 
retake  the  property.  The  extension  of  time,  after  the  money 
becomes  due,  is  an  act  of  grace  on  the  part  of  plaintiff  which  is 
in  the  interest  of  the  party  in  default.  He  is  in  no  way  misled  by 
it,  and  could  in  no  way  be  injured  by  it. " 

We  think  our  conclusion  is  not  in  conflict  with  the  case  of 
Staunton  vs.  Smith,  6  Pennewill,  193.  In  that  case  a  new  note 
had  been  given  for  the  unpaid  balance  of  a  former  note  which  had 
been  given  in  pursuance  of  a  contract  of  conditional  sale.  The 
day  after  the  new  note  was  given  the  plaintiff  issued  his  writ  of 
replevin  for  the  property  conditionally  sold.  The  Court  said: 
"If,  as  claimed  by  Staunton,  the  said  note  of  ninety-five  dollars 
was  given  by  him  and  accepted  by  Smith,  in  payment  or  renewal 
of  the  balance  of  said  note  of  one  hundred  and  twenty  dollars, 
this  (in  the  absence  of  an  agreement  of  the  parties  to  the  contrary) 
operated  as  a  discharge  of  the  condition  of  said  agreement,  or  as 
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an  extension  of  the  time  of  its  performance^  until  the  thirteenth 
of  Jime,  1906,  when  said  note  of  ninety-five  dollars  became  due; 
and  until  that  time,  Staunton,  and  not  Smith,  had  the  right  to  the 
possession  of  said  horses;  and  upon  the  pa3rment  of  said  note  of 
ninety-five  dollars  before  its  maturity  he  would  become  the  owner 
of  said  horses." 

In  that  case  the  trial  Court  manifestly  thought  there  was 
evidence  that  should  be  submitted  to  the  jury,  tending  to  show 
that  the  new  note  was  given  in  absolute  payment  of  the  balance 
unpaid  on  the  first  note.  We  do  not  think  there  was  any  such 
evidence  in  the  present  case.  And,  moreover,  it  does  not  appear 
that  the  question — ^whether  the  giving  and  acceptance  of  the  new 
note  constituted  a  new  contract — ^was  argued  or  raised  in  the 
Staunton  case. 

The  position  there  taken  by  the  Court  in  its  charge  to  the 
jury  was  identical  with  that  taken  by  the  trial  Court  in  the  case 
now  before  us.  But  after  full  argument  of  the  question,  we  feel 
constrained  to  hold  that  there  was  no  evidence  in  this  case  sub- 
mitted to  the  jury  which  tended  to  show  that  the  second  note  was 
given  by  the  defendant  and  accepted  by  the  plaintiff  in  absolute 
payment  for  the  machine. 

The  motion  for  a  new  trial  is  granted  and  the  verdict  set  aside. 


NOTE,— At  the  November  Term,  1909,  upon  a  re-trial  of  the  above 
stated  case,  a  verdict  was  rendered  for  the  plaintiff. 
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William  C.  Ward  vs.  Mary  E.  Ward. 

Divorce — Marriage — Desertion;  Voluntary,  Involuntary — Extreme 

Cruelty — Justification — Duty  of  Husband — Reconciliation 

— Duty  of  Wife — Evidence, 

1.  Wilful  desertion,  in  the  statutory  intent  and  meaning,  is  the 
voluntary  separation  of  one  of  the  married  persons  from  the  other,  or 
the  voluntary  refusal  to  renew  a  suspended  marital  relation,  without 
justification  either  in  the  consent  or  wrongful  conduct  of  the  other.  The 
onus  is  on  the  plaintiff  satisfactorily  to  prove  all  the  constituent  elements  of 
the  alleged  wilful  desertion.  If  he  fails  to  do  this,  and  especially  if  the 
evidence  discloses  that  the  wife's  separation  was  either  by  his  compulsion 
or  with  his  consent,  the  divorce  cannot  be  granted. 

2.  The  wife's  separation  by  the  husband's  compulsion  may  be 
caused  either  by  actual  physical  force  against  her,  or  by  threats  and  con- 
duct on  his  part  sufficient  to  afford  her  reasonable  groimd  for  believing 
or  fearing  that  the  security  of  her  life  or  person  is  seriously  endangered, 
unless  she  seeks  safety  by  leaving  him.  The  husband's  consent  to  his 
wife's  departure  and  continued  separation  from  him  may  be  either  express 
or  implied,  and  may  be  proven  either  by  his  direct  declarations  or  admis- 
sions, or  by  such  conduct  and  other  circumstances  as  plainly  and  reason- 
ably import  such  consent. 

3.  Under  the  proven  and  admitted  facts  in  the  case,  held,  that  at  the 
time  of  the  wife's  departure  she  had  reasonable  ground  for  believing  or 
fearing  that  the  security  of  her  person  was  seriously  endangered,  unless  she 
sought  safety  in  immediate  flignt  from  her  husband's  house  and  presence. 
The  threats  of  bloodshed,  the  presence  of  his  revolver,  the  bolting  of  the 
doors,  and  the  recent  violent  personal  encounter  onlv  two  nights  pre- 
viously might  well  excite  alarm  and  fear  of  serious  bodily  injury,  or 
worse,  in  the  breast  of  a  woman. 

4.  The  controlling  question  is  not  whether  the  husband's  language 
and  conduct  at  the  time  of  the  separation  were  mere  rhodomontade,  without 
actual  intent  or  purpose  in  his  mind  to  kill  or  beat  her,  but  whether  these 
and  all  the  other  circumstances  reasonably  warranted  her  in  believing 
or  fearing  that  he  would  then  and  there  injuriously  assault  her,  unless  she 
immediately  departed. 

5.  If  the  wife's  separation  from  her  husband  was  by  his  compulsion, 
then  it  was  not  a  wilful  desertion  in  legal  contemplation;  and  hence  its 
continuance  has  been  with  his  consent,  as  must  be  presumed  until  the  con- 
trary is  satisfactorily  proven  by  evidence  showing  that  she  voluntarily, 
and  without  justification,  has  since  refused  or  failed  to  renew  her  marital 
relations  with  him. 

6.  Under  the  circumstances  proved  in  the  case,  held,  that  it  was  the 
duty  of  the  husband  to  have  sought  for  his  wife  the  next  day  after  the 
separation,  or  at  the  earliest  reasonable  opportunity  in  order  to  explain  his 
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mistake  and  threatening  langtiage  and  conduct  and  assure  her  of  her 
future  safety  and  care  in  his  society  and  home. 

(May  3,    1909.) 
Judges  Grubb  and  Pennewill  sitting. 
J.  Harvey  Whiteman  and  Thomas  F.  Bayard  for    plaintiff. 
Daniel  O,  Hastings  for  defendant. 
Superior  Court,  New  Castle  County,  May  Term,  1909. 
Divorce. 
Grubb,  J.,  delivering  the  opinion  of  the  Court: 

In  this  case  the  petitioner,  William  C.  Ward,  prays  for  a 
divorce  a  vinculo  from  his  wife,  Mary  E.  Ward,  on  the  sole  ground 
of  willful  desertion  for  two  years.  Wilful  desertion,  in  the  statu- 
tory intent  and  meaning,  is  the  voluntary  separation  of  one  of  the 
married  parties  from  the  other,  or  the  voluntary  refusal  to  renew 
a  suspended  marital  relation,  without  justification  either  in  the 
consent  or  wrongful  conduct  of  the  other.  The  onus  is  on  the 
plaintiff  satisfactorily  to  prove  all  the  constituent  elements  of  the 
alleged  wilful  desertion.  If  he  fails  to  do  this,  and  especially  if 
the  evidence  discloses  that  his  wife's  separation  from  him  was 
either  by  his  compulsion,  and  therefore  not  volimtary,  or  with 
his  consent,  then  the  divorce  cannot  be  granted. 

The  wife's  separation  by  the  husband's  comptdsion  may  be 
caused  either  by  actual  physical  force  against  her,  or  by  threats 
and  conduct  on  his  part  sufficient  to  afford  her  reasonable  ground 
for  believing  or  fearing  that  the  security  of  her  life  or  person  is 
seriously  endangered,  unless  she  seeks  safety  by  leaving  him. 
The  husband's  consent  to  his  wife's  departure  and  continued 
separation  from  him  may  be  either  express  or  implied,  and  may 
be  proven  either  by  his  direct  declaration  or  adadssion  thereof, 
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or  by  such  conduct  and  other  circumstances  as  plainly  and 
reasonably  import  such  consent.  9  Am.  &  Eng.  Ency.  Law, 
p.  778,  note  1,  citations. 

The  testimony  in  this  suit  is  very  contradictory,  and  not  so 
satisfactory  as  could  be  wished;  but  amid  the  conflict  of  evidence 
certain  controlling  facts  are  sufficiently  established  to  enable  this 
Court  to  reach  what  it  deems  a  just  and  proper  conclusion.  The 
petitioner's  own  testimony  clearly  indicates  that  for  some  time 
prior  to  his  wife's  leaving  him,  on  September  26,  1906,  the  har- 
mony of  their  marital  relations  had  been  disagreeably  disturbed, 
and  that  his  attitude  toward  her  (whatsoever  the  cause  and 
whosesoever  the  fault)  was  one  of  accusation,  altercation,  and 
dislike.  The  testimony  on  both  sides  shows,  beyond  doubt,  that 
on  September  24,  1906 — ^two  dajrs  before  her  departtu-e — ^there 
had  been  an  angry  physical  encounter  between  them.  The  testi- 
mony on  his  side  asserts  that  on  that  day  she  attacked  him  with 
a  butcher  knife,  and  on  her  side  that  he  choked  her  and  left  the 
imprint  of  his  finger  nails  about  her  throat.  She  denies  the  using 
of  the  knife,  and  he  the  choking  her,  but  each  admits  the  physical 
encounter.  On  September  18,  1906 — ^but  two  days  after  she 
left  his  house —  a  warrant  was  issued  for  his  arrest  upon  her 
sworn  complaint,  charging  him  with  an  assault  and  battery  upon 
her  on  said  September  24th,  with  intent  to  kill  her. 

Wt\ilst  the  testimony  regarding  the  subsequent  occurrence* 
on  the  night  of  September  16,  1906,  which  occasioned  her  sudden 
depart tu-e  in  the  midst  of  it,  varies  in  some  of  the  details  as  pre- 
sented on  each  side  of  this  case,  yet  the  following  facts  are  satis- 
factorily proven,  and,  indeed,  substantially  disclosed  in  the  peti- 
tioner's own  testimony:  That  night,  as  he  states,  he  was  about  to 
leave  his  home  with  certain  school  tax  money  in  his  hands  as 
collector.  This  money,  and  also  his  revolver,  he  had  placed 
beside  or  under  some  washed  clothing  on  a  table  in  his  sitting 
room,  whilst  he  went  into  his  outside  kitchen  for  his  coat.  On 
his  return  he  found  the  money  had  dissappeared.  He  suspected 
that  his  wife  had  taken  it,  as  she  made  no  answer  when  he  asked 
her  if  she  had  seen  the  money.     Thereupon  he  declared  in  her 
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presence  that  there  would  be  bloodshed  there  that  night  if  he  did 
not  get  that  money,  and  he  at  once  bolted  the  doors  on  the  inside. 
He  and  his  boys  then  made  a  search  of  the  house  for  the  money 
and  discovered  it  in  an  adjoining  room.  Whilst  they  were  mak- 
ing the  search  his  wife  had  secretly  left  his  home  on  foot,  with  her 
infant  child  in  her  arms,  and  she  has  never  resumed,  nor  made  any 
effort  to  offer  to  resume,  marital  relations  with  him. 

In  view  of  the  proven  and  admitted  facts  before  us,  we  con- 
sider that,  at  the  time  of  her  departure  on  the  night  of  September 
26th,  the  petitioner's  wife  had  reasonable  ground  for  believing 
or  fearing  that  the  security  of  her  person,  at  the  least,  was 
seriously  endangered,  unless  she  sought  safety  in  immediate 
flight  from  his  house  and  presence.  The  threats  of  bloodshed, 
the  presence  of  his  revolver,  the  bolting  of  the  doors,  and  the 
recent  violent  personal  encounter  only  two  nights  previously, 
might  well  excite  alarm  and  fear  of  serious  bodily  injury,  or  worse, 
in  the  breast  of  a  woman. 

The  controlling  question  here  is  not  whether  his  language  and 
conduct,  on  the  night  when  she  left  him  and  his  house,  was  really 
only  mere  rhodomotUade,  without  actual  intent  or  purpose  in  his 
mind  to  kill  or  beat  her,  but  whether  these  and  all  the  other  cir- 
cumstances reasonably  warranted  her  in  believing  or  fearing  that 
he  would  then  and  there  injuriously  assault  her,  tmless  she  im- 
mediately departed.  Accordingly  we  must  hold  that  her  depar- 
ture on  that  night  was  by  his  compulsion,  and  not  a  voluntary 
separation  on  her  part.  In  this  connection  it  should  be  observed 
that,  even  if  his  wife  had,  as  he  suspected,  actually  taken  posses- 
sion of  the  money,  yet  he  would  have  had  no  lawful  right,  on  that 
account,  to  gratify  his  resentment  by  any  violence  likely  to  im- 
peril her  in  life  or  limb. 

It  remains  to  be  considered  whether  her  continued  separation 
has  been  with  his  consent,  express  or  implied,  at  least  up  to  a  date 
within  the  two  years  next  before  September  29,  1908,  the  time 
of  the  commencement  of  this  stiit  for  divorce;  that  is,  up  to  about 
September  29,  1906,  only  two  or  three  dajrs  after  her  flight  from 
his  house.     If  her  separation  from  him,  on  September  26,  1906, 
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was,  as  we  hold,  by  his  compulsion,  then  it  was  not  at  that  date  a 
wilful  desertion  in  legal  contemplation,  and  hence  its  continuance 
since  then  has  been  with  his  consent,  as  must  be  presumed  until 
the  contrary  is  satisfactorily  proven  by  evidence  showing  that  she 
voluntarily  and  without  justification  has  since  refused  or  failed 
to  renew  her  marital  relations  with  him;  for  the  burden  is  on  the 
petitioner  to  show  that  the  continuance  of  her  separation  has  been 
against  his  will  and  without  his  consent  or  acquiescence. 

Having  wrongfully  compelled  her  departure,  he  must  be 
considered  in  legal  contemplation  as  having  consented  to  it,  and 
his  consent  must  be  prestmied  to  continue  until  the  contrary  is 
proven.  There  is  no  evidence  before  this  Court  which  satis- 
factorily shows  that  his  wife  had  volimtarily  and  without  justifi- 
cation refused  or  failed  to  renew  her  marital  relations  with  him 
at  any  time  from  the  night  of  her  compulsory  departure  up  to  so 
early  a  date  thereafter  as  September  29,  1906,  on  or  before  which 
day  her  alleged  two  years'  wilful  desertion  must  have  begun  for 
the  purposes  of  the  petitioner  in  this  suit. 

The  petitioner's  own  testimony  discloses  that  since  her  com- 
pulsory separation  from  him,  on  September  26,  1906,  he  has  not 
made  any  efifort  to  learn  from  her  the  cause  of  her  leaving  him, 
nor  asked  her  to  return  to  him,  nor  offered  to  take  her  back  to  his 
home,  although  he  admits  that  he  discovered,  on  finding  the 
missing  money  that  night,  that  he  was  mistaken  in  then  suspect- 
ing his  wife  of  taking  it.  Under  the  circumstances  proved  in  this 
case,  it  was  his  duty  to  have  sought  for  his  wife  the  next  day,  or 
at  the  earliest  reasonable  opporttmity,  in  order  to  explain  his 
mistake  and  threatening  language  and  conduct,  and  assure  her 
of  her  future  safety  and  care  in  his  society  and  home,  and  to 
invite  her  to  resume  her  place  there  as  his  wife,  and  thus  endeavor 
to  efifect  a  reconciliation  and  reunion.  Not  having  done  so,  he 
must  be  deemed  to  have  consented  to  her  continued  separation. 
Herald  v.  Herold,  47  N.  /.  Eq.  210,  20  Atl.  375,  9  L.  R,  A.  696; 
14  Cyc.  p.  617,  and  citations. 

The  obligations  of  the  marriage  vow,  the  best  interests  of  the 
parties  and  their  oflE-spring,  the  wholesome  maintenance  of  the 
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married  state,  and  the  public  welfare  require  such  a  coxirse,  and 
make  it  a  legal  duty,  where  the  petitioner — ^whether  husband  or 
wife — ^by  wrongful  conduct  has  caused  the  marital  separation. 
Dwyer  vs.  Dwyer,  16  Mo.  App.  426;  Stewart  vs.  Stewart,  32  Tenn. 
594;  Cornish  vs.  Cornish,  23  N.  J.  Eq.  208;  Rittenhouse  vs.  Rittet^ 
house,  29  A^.  /.  Eq.  276;  Lystervs.  Lyster,  111  Mass.  327.  The 
performance  of  this  duty  was,  therefore,  a  prerequisite  to  this 
action  for  the  divorce  which  the  petitioner  now  seeks;  but  he 
has  not  discharged  it. 

After  a  careful  examination  and  consideration  of  the  evi- 
dence, we  find  that  the  petitioner  has  failed  to  prove  that  his 
wife  had  wilfully  deserted  him  for  the  period  of  two  years  prior  to 
the  commencement  of  this  proceeding,  and  therefore  his  prayer 
for  a  divorce  a  vinculo  is  refused,  and  his  petition  is  dismissed, 
with  costs. 

Judgment  for  defendant. 
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American  Bridge  Company,  a  corporation  existing  under  the 
laws  of  the  State  of  New  Jersey ,  defendant  below,  plaintiff 
in  error  vs,  Francesco  Valente,  plaintiff  below,  defendant 
in  error. 

Writ   of    Error — Fellow-ServafUs — Instruction   and   Warning — 

Rules — Safe  Place — Nonsuit — Instructing  Jury — Error 

— Reversal  of  Judgment. 

1 .  If  the  facts  that  are  necessary  to  determine  whether  co-employees 
are,  or  are  not,  fellow-servants  are  undisputed,  then  it  is  a  question  for 
the  court  to  decide  and  not  the  jury.  Such  has  been  the  rule  upon  which 
the  courts  of  this  State  have  acted. 

2.  If  the  injured  servant  and  his  deliquent  co-employees  were  at  the 
time  of  the  accident  employed  by  a  common  master,  and  engaged  in  a 
common  employment,  the  relation  of  fellow-servants  existed,  unless  the 
servant  whose  negligence  caused  the  injury  was  at  the  time  engaged  in  the 
performance  of  one  of  the  primary  duties  of  the  master. 

3.  What  is  a  "common  employment,**  does  not  depend  upon  the 
grade  of  the  servant  in  the  master  s  employment,  nor  the  tmie  he  has  been 
engaged  in  the  service  in  which  the  injury  happens.  Held  that  the  mem- 
bers of  a  loading  gang  who  were  engaged  m  loading  iron  columns  on  a  car 
and  the  plaintiff  who  was  engaged  in  painting  a  colunm  that  had  been 
already  loaded,  were  fellow-servants. 

4.  It  is  a  general  rule  that  a  servant  holds  himself  out  as  capable  of 
doing  the  work  lie  tmdertakes  to  do,  and  that  he  assumes  the  risks  inci- 
dent to  the  employment.  So  far  as  he  comprehends,  or  ought  to  compre- 
hend them,  he  assumes  such  risks. 

5.  The  employment  not  being  a  difificult  one  and  there  being  no 
hidden  or  latent  danger,  and  any  peril  that  n:iay  have  existed  being  as 
obvious  to  the  plaintiff  and  more  so,  than  to  the  master,  held  that  it  was 
not  necessary  that  the  master  should  have  given  him  instructions  or  warn- 
ing. Any  neglijgence  upon  the  part  of  fellow-servants,  eith^  in  their 
failure  to  give  him  warning,  or  in  their  carelessness  in  loading  the  car,  the 
plaintiff  assumed. 

6.  While  it  is  the  duty  of  the  employer  to  make  and  promulgate 
rules  when  his  business  is  so  large  and  comphcated  as  to  make  nis  personal 
supervision  impossible,  this  does  not  mean  that  there  should  be  rules 
governing  every  detail  of  the  business.  Held,  that  it  was  not  necessary 
that  the  defendant  company  should  have  promulgated  rules  respecting 
the  work  in  which  the  plaintiff  was  engaged,  such  work  being  of  a  simple 
character,  easily  understood  and  one  of  mere  detail  in  the  business  of  the 
company;  and  there  being  no  evidence  showing  what  kind  of  rules  were 
required,  that  rules  of  any  kind  were  necessary,  or  that  the  absence  of 
rules  was  the  cause  of  the  plaintiff's  injury. 
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7.  While  the  master  is  required  to  furnish  and  maintain  a  safe  place 
of  work  he  is  not  chargeable  with  failing  to  perform  this  duty,  when  the 
place  furnished  being  safe  in  itself,  is  made  unsafe  solely  by  the  negligent 
acts  of  fellow-servants  in  carrying  out  the  details  of  the  master's  business. 

8.  Held,  that  the  Court  below  erred  in  refusing  to  instruct  the  jury 
to  return  a  verdict  in  favor  of  the  defendant,  and  judgment  reversed. 

(May  24,    1909.) 

Nicholson,  Ch.,  Lore,  C.  J.,  and  Grubb  and  Pbnnbwill, 
J.  J.,  sitting. 

William  S.  Hilles  for  plaintiflE  in  error. 

Leonard  E.  Wales  for  defendant  in  error. 

Supreme  Court,  adjourned  January  Term,  1909. 

Writ  op  Error  to  the  Superior  Court  for  New  Castle 
County,  No.  2  Jtine  Term,  1908. 

Pbnnbwill,  J.,  delivering  the  opinion  of  the  Court: 

The  defendant  in  error  brought  an  action  in  the  Court  below 
to  recover  damages  for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  plaintiflE  in  error. 

There  is  practically  no  dispute  respecting  the  material  facts 
in  the  case,  and  the  following  statement  of  the  testimony  is, 
we  think,  suflScient  for  a  proper  understanding  of  the  questions 
raised  and  argued  before  this  Court. 

The  American  Bridge  Company,  the  plaintiflf  in  error, 
was  at  the  time  of  the  accident  to  the  defendant  in  error,  engaged 
in  the  operation  of  a  plant  near  Edge  Moor,  in  this  State,  for  the 
manufacture  of  bridges  and  other  articles  made  of  structural 
steel  and  iron.  The  plaintiflE  below  was  employed  by  the  comp- 
any as  a  laborer,  at  first  in  digging  trenches,  and  a  few  days  before 
the  accident  was  engaged  in  rough  painting  in  and  about  the 
shop.     A  nimiber  of  large  columns,each  weighing  a    ton  or  a 
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ton  and  a  half,  had  been  completed  and  were  ready  for  loading 
upon  a  car.  The  columns  thus  completed  were  painted,  except 
the  parts  thereof  which  rested  upon  the  skids,  and  which  courd  not 
be  painted  tmtil  the  coltmms  were  moved. 

The  floor  upon  which  the  columns  were  resting  was  about 
level  with  the  top  of  the  sides  of  a  gondola  car  into  which  they 
were  to  be  loaded,  the  car  itself  running  on  tracks  in  a  depression 
along  the  wall  of  the  shop.  In  order  to  load  the  columns,  two 
chain  hoists,  each  running  on  movable  ptdle3rs  near  the  roof  of 
the  shop,  were  employed.  The  hook  connected  with  each  of 
these  two  chains  hoists  was  attached  to  the  column  where  it  lay 
upon  the  skids.  It  was  then  raised  by  means  of  the  chain  hoists 
to  a  height  sufficient  to  enable  the  projections  on  the  columns  to 
pass  over  the  side  of  the  gondola  car,  and  then  with  two  or  more 
men  pushing  on  each  end,  the  column  thus  suspended  was 
pushed  along  the  movable  trolleys,  and  then  loaded  into  the  car. 
This  work  was  performed  by  what  was  known  as  the  "loading 
gang,"  which  consisted  of  a  foreman  and  four  laborers,  the  loading 
being  done  under  the  shipping  clerk. 

One  of  the  columns  had  been  placed  upon  the  gondola  car, 
and  the  loading  gang  were  about  to  place  the  second  column  on 
the  car  when  Valente,  the  plaintiff,  was  instructed  by  the  general 
foreman  of  the  company  by  signs  to  go  upon  the  car  and  with  a 
large  brush  paint  the  small  places  on  the  first  coltmm  where  it 
had  originally  rested  on  the  skids.  He  was  doing  this  in  a  kneel- 
ing position,  with  his  back  turned  towards  the  men  who  were 
loading  the  second  column,  and  in  plain  view  of,  and  was  seen  by 
the  members  of  the  loading  gang.  When  the  second  column  had 
been  raised  to  a  sufficient  height,  the  loading  gang,  two  men  at 
each  end,  pushed  the  column  on  the  movable  trolleys  to  a  position 
over  the  car  in  order  that  it  might  be  lowered  into  place.  In  so 
doing,  one  end  of  the  column  struck  the  column  in  the  car  knock- 
ing it  down,  and  thereby  injuring  Valente's  foot  which  was 
caught  and  crushed  between  the  first  coltmm  and  the  floor,  and  so 
badly  injured  as  to  require  amputation.  The  second  column 
remained  suspended  in  the  hoists. 
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The  plaintiflf  below  could  neither  speak  nor  understand  the 
English  language.  He  was  a  member  of  a  gang  composed  of 
Italians  who  worked  tmder  the  directions  of  an  Italian  boss.  He 
had  been  so  working  for  about  a  month  and  a  half  prior  to  his 
injury,  but  had  not  done  any  painting  on  iron  colunms.  The 
company  being  short  of  men  ordered  this  Italian  boss  to  send 
some  of  his  laborers  to  do  some  painting,  and  the  plaintiff  below 
was  one  of  the  men  sent  for  the  purpose.  He  received  no  in- 
structions other  than  by  signs  from  the  foreman,  and  no  warning 
was  given  him  of  any  danger  connected  with  the  work. 

Upon  the  conclusion  of  the  testimony  on  both  sides  the  Court 
was  asked  to  instruct  the  jury  to  retxim  a  verdict  in  favor  of  the 
defendant.  This  request  was  refused  by  the  Court,  and  such 
refusal  is  assigned  as  error.  It  is  this  assignment  of  error,  and 
this  alone,  upon  which  the  plaintiff  in  error  rplies  for  a  reversal  of 
the  judgment  below, — its  contention  being  that  there  was  no  evi- 
dence in  the  case  which  would  warrant  the  submission  of  any 
question  whatever  to  the  jury. 

The  determination  of  the  assignment  of  error  relied  upon  by 
the  plaintiff  in  error,  necessarily  involves  a  consideration  of  the 
following  questions: 

1.  Should  the  trial  Court  have  submitted  to  the  jury  the 
question,  whether  the  plaintiff  below,  and  his  co-employees  at  the 
time  of  the  accident,  were  or  were  not  foUow-servants? 

2.  If  it  was  the  duty  of  the  Court,  and  not  of  the  jury,  to 
determine  the  question  of  fellow-service,  then  were  the  plaintiff 
below  and  his  co-employees — ^the  loading  gang — ^fellow-servants? 

3.  Was  there  any  testimony  tending  to  show  that  it  was  the 
duty  of  the  defendant  company  to  instruct  the  plaintiff  respecting 
the  work  he  was  directed  to  do,  and  warn  him  of  any  dangers 
incident  thereto? 

4.  Was  there  any  testimony  tending  to  show  that  it  was  the 
duty  of  the  company  to  have  made  and  promulgated  rules 
governing  the  work  in  which  the  plaintiff  below  was  engaged? 

5.  Was  there  any  testimony  tending  to  show  that  the  place 
in  which  the  plaintiff  was  ordered  to  paint  the  column  was  an 
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unsafe  place  within  the  meaning  of  the  law? 

No  question  was  raised  by  the  plaintiff  below  as  to  suitable 
and  proper  appliances,  or  the  sufficiency  and  competency  of 
fellow-servants.  It  is  not  necessary,  therefore,  for  us  to  con- 
sider those  matters  at  all. 

Did  the  Court  below  err  in  submitting  to  the  jury  the  ques- 
tion, whether  the  loading  gang  were  or  were  not  the  fellow-ser- 
vants of  the  plaintiff  below  when  engaged  in  painting  the  iron 
column? 

We  think  there  can  be  no  difference  of  opinion  respecting  the 
law  upon  this  point.  If  the  facts  that  are  necessary  for  its  deter- 
mination are  not  disputed,  then  clearly  it  is  for  the  Court  to  decide 
and  not  the  jury. 

In  Labatt  on  Master  and  Servant,  at  Section  494,  the  rule  is 
stated  as  follows: 

**  What  servants  are  in  a  common  employment  is  not  a  ques- 
tion of  fact  exclusively,  nor  is  it  solely  a  question  of  law.  It 
depends  for  solution  upon  both  law  and  fact.  But  when  the 
necessary  facts  for  determining  the  question  are  undisputed,  it  is 
then  simply  a  question  of  law.  The  Court,  therefore,  may  non- 
suit the  plaintiff,  or  may  direct  a  verdict  for  the  defendant,  or  set 
it  aside  if  rendered  for  the  plaintiff,  where  the  only  negligence  in 
evidence  is  that  of  a  fellow-servant  acting  in  the  performance  of 
his  duties  as  a  servant." 

And  at  Section  511,  the  learned  writer  continues:  **It  has 
frequently  been  explicitly  declared,  and  is  taken  for  granted  in 
almost  all  the  cases  cited  in  this  chapter,  that  it  is  for  the  Court  to 
say  whether  or  not  the  negligent  employee  was  a  vice  principal  in 
every  case  in  which  the  facts  are  clearly  established,  and  show 
precisely  what  were  the  respective  duties  of  the  plaintiff  and  the 
delinquent  co-employees,  and  what  relation  they  bore  to  one 
another.  Under  such  crictunstances,  it  is  error  to  submit  to  the 
jury  the  question  whether  the  defense  of  co-service  is  or  is  not 
available.'* 

Such  has  been  the  principle,  or  rule,  upon  which  the  Courts  of 
this  State  have  uniformly  acted,  and  we  have  known  of  no  excep- 
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tion  to  the  rule  prior  to  the  present  case. 

The  important  question,  therefore,  is,  was  there  any  con- 
flict in  the  testimony  below  respecting  those  facts  that  were 
necessary  to  determine  whether  or  not  the  relation  of  fellow- 
service  existed?  It  is  true  that  the  plaintiff  below  denied  certain 
statements  made  on  behalf  of  the  defendant, — such  as,  the  time 
during  which  he  had  been  working  as  painter;  whether  in  the  shop 
or  yard,  that  he  had  been  instructed  in  the  work  of  painting;  that 
he  had  painted  out  the  skid  marks  on  the  second  coltmin  before 
getting  on  the  car,  and  while  it  was  suspended  in  the  hooks,  that 
the  general  foreman  did  not  bring  Valente,  the  plaintiff  below,  to 
Shop  "C,"  on  the  morning  of  the  accident,  but  found  him  there 
engaged  in  painting  the  second  column,  when  he  directed  him  to 
get  on  the  car,  that  after  being  transferred  from  the  gang  of 
laborers  to  that  of  painters,  Valente  did  not  continue  to  be  under 
his  Italian  foreman,  and  was  not  kept  at  work  in  the  yard. 

But  these  controverted  facts  are  quite  unimportant  and 
immaterial  to  the  main  question  we  are  considering,  and  there  is 
no  conflict  in  the  testimony  respecting  those  facts  we  have  stated 
as  undisputed,  and  which  are  necessary  and  sufficient  to  deter- 
mine whether  the  relation  of  fellow-service  existed  between  the 
plaintiff  below  and  his  co-employees — the  loading  gang — at  the 
time  of  the  accident. 

We  are  clearly  of  the  opinion,  therefore,  that  the  Court  below 
erred  in  submitting  such  question  to  the  jury. 

2.  The  assignment  of  error  relied  upon  by  the  plaintiff  in 
error  makes  it  necessary  for  this  Court  to  decide  whether  the 
plaintiff  below  and  his  co-employees  were  or  were  not  fellow- 
servants,  because  if  they  were  not,  the  Court  below  did  not  err  in 
refusing  to  direct  the  jury  to  return  a  verdict  in  favor  of  the  defen- 
dant. 

It  is  not  denied  that  the  plaintiff,  Valente,  and  his  co-workers 
at  the  time  of  the  accident  were  the  employees  of  a  common  mas- 
ter. Were  they  not  also  at  such  time  engaged  in  a  common 
employment?  They  were  unquestionably  engaged  upon  the 
same  subject  matter,  to  wit,  the  colunm  of  iron,  the  loading  gang 


Digitized  by  VjOOQIC 


376  SUPREME   COURT 

OPINION. 

in  placing  it  upon  the  car,  and  the  plaintiff  in  finishing  the  paint- 
ing of  the  column  after  it  was  so  placed.  The  work  of  each  was 
necessary  to  put  the  coltimn  in  proper  place  and  condition  for 
shipment.  Under  the  great  weight  of  authority,  we  think  it 
must  be  admitted  that  the  service  in  which  both  Valente  and  the 
loading  gang  were  engaged  was  a  common  employment. 

It  is  unquestioned  law  in  this  State,  and  has  been  since  the 
leading  case  oiWheatley  vs.  P.,  W.  &  B.  R.  R.  Co,,  1  Mar.  305,  was 
decided,  that  if  the  injured  servant  and  his  delinquent  co-em- 
ployees were  at  the  time  of  the  accident  employed  by  a  conamon 
master  and  engaged  in  a  common  emplo3rment,  the  relation  of 
fellow-servants  existed  tmless  the  servant  whose  negligence  caused 
the  injury  was  at  the  time  engaged  in  the  performance  of  one  of 
the  primary  duties  of  the  master. 

**  Where  the  servant  is  performing  any  of  these  duties,  he  is 
the  agent  and  representative  of  the  master,  and  the  master  is 
liable  to  an  injured  employee  for  the  negligence  of  the  offending 
servant  therein.  When  this  rule  does  not  apply  the  co-employees 
are  fellow-servants  and  the  master  is  not  liable.  This  is  the  doc- 
trine as  it  now  has  become  crystallized  in  the  reports  of  the  Su- 
preme Court  of  the  United  States.  ♦  ♦  ♦  Indeed,  we  may 
say  of  the  overwhelming  majority  of  all  the  well-considered  and 
well-reasoned  cases  on  this  subject.** — Wheatley  case. 

It  is  manifest  that  no  member  of  the  loading  gang  was 
performing  any  of  the  primary  duties  of  the  master  at  the  time 
of  the  accident. 

The  apparent  conflict  in  many  of  the  cases  has  arisen  from 
the  differing  viws  of  courts  as  to  what  is  meant  by  the  term 
** common  employment.'*  It  certainly  does  not  depend  upon  the 
grade  of  the  servant  in  the  master's  emplojrment,  nor  upon  the 
time  he  has  been  engaged  in  the  service  or  employment  in  which 
the  injury  happens. 

The  defendant  seemed  to  rely  largely  upon  the  case  of  R.  R. 
Co.  vs.  Ross,  112  U.  S.  377,  in  which  Justice  Field,  delivering  the 
opinion  of  the  Court  said:  "There  are  in  this  country  many 
adjudications  of  courts  of  great  learning,  restricting  the  exemp- 
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tion  to  cases  where  the  fellow-servants  are  engaged  in  the  same 
department,  and  act  under  the  same  immediate  direction."  But 
it  should  be  noted  that  this  case,  after  being  frequently  ques- 
tioned, was  distinctly  overruled  by  the  Supreme  Court  in  New 
England  R.  R.  Co,  vs.  Conroy,  175  U.  S.  323,  and  other  cases  sub- 
sequently decided.  But  even  if  the  test  recognized  in  the  Ross 
case  were  applied  to  the  present  one  it  would  be  fully  met. 

In  the  Conroy  case  the  Court  said:  "Unless  we  are  con- 
strained to  accept  and  follow  the  decision  of  the  Court  in  the  case 
of  Chicago,  M,  &  St.  P.  R.  Co.  v.  Ross,  112  U.  S.  377,  we  have  no 
hesitation  in  holding,  both  upon  principle  and  authority,  that  the 
employer  is  not  liable  for  an  injury  to  one  employee  occasioned  by 
the  negligence  of  another  engaged  in  the  same  general  undertak- 
ing; that  it  is  not  necessary  that  the  servants  should  be  engaged 
in  the  same  operation  or  particular  work;  that  it  is  enough,  to 
bring  the  case  within  the  general  rule  of  exemption,  if  they  are 
in  the  employment  of  the  same  master,  engaged  in  the  same  com- 
mon enterprise,  both  employed  to  perform  duties  tending  to 
accomplish  the  same  general  purposes,  or,  in  other  words,  if  the 
services  of  each  in  his  particular  sphere  or  department  are  directed 
to  the  accomplishment  of  the  same  general  end." 

There  is  no  question  that  the  general  foreman  had  the  right 
to  put  Valente  upon  the  work  of  painting  the  coliunn;  indeed  he 
had  been  sent  a  few  days  before  by  his  Italian  boss  from  his  former 
work  to  do  similar  work  (painting)  in  and  about  the  shop.  Val- 
ente and  the  loading  gang  were  employed  upon  the  same  definite 
object  at  the  same  time,  and  under  the  immediate  direction  of  the 
same  person.  The  service  in  which  they  were  engaged  was  in 
the  same  general  line,  and  the  object  a  common  one,  to  wit,  the 
loading  and  painting  of  the  same  columns  of  iron  for  the  purpose 
of  shipment  and  delivery. 

Such  being  the  case,  and  the  servants  who  caused  the  plain- 
tiff's injury  not  being  at  the  time  engaged  in  the  performance  of 
any  primary  duty  of  the  master,  we  feel  constrained  to  hold  that 
they  were,  in  the  meaning  of  the  law,  fellow-servants  of  the 
plaintiff. 
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3.  Was  there  any  testimony  tending  to  show  that  it  was  the 
duty  of  the  defendant  company  to  instruct  the  plaintiff  below 
respecting  the  work  he  was  ordered  to  do,  and  warn  him  of  any 
dangers  incident  thereto? 

It  is  contended  by  the  defendant  in  error  that  such  duty  was 
imposed  upon  the  company  because  of  Valente's  ignorance  of  the 
English  language,  and  his  unfamiliarity  with  the  work  he  was 
directed  to  do,  as  shown  by  the  evidence. 

The  duty  of  the  master  to  give  instructions  to  a  servant  is 
based  upon  the  assumption  that  the  master  possesses  some 
knowledge  concerning  the  work  and  its  dangers  that  the  servant 
by  reason  of  ignorance  or  inexperience  does  not  possess.  It  is  a 
general  rule  that  a  servant  holds  himself  out  as  capable  of  doing 
the  work  he  undertakes  to  do,  and  that  he  assumes  the  risks  inci- 
dent to  the  employment.  The  objection  made  by  the  defendant 
in  error,  is  that  he  was  taken,  or  changed,  from  the  kind  of  work 
he  was  originally  employed  to  do,  and  assigned,  without  any 
instruction  or  warning,  to  a  work  that  he  was  entirely  unfamiliar 
with. 

Now,  while  Valente  was  ignorant  of  the  English  language,  it 
is  not  shown  that  he  was  not  a  man  of  at  least  ordinary  intelli- 
gance  or,  that  the  company  had  not  the  right  to  change  him  from 
the  one  kind  of  work  to  another  that  he  might  be  supposed  to  be 
capable  of  doing.  He  was  not  entirely  unfamiliar  with  the  work 
which  he  was  directed  to  do  because  he  had  been  engaged  for 
several  days  just  prior  to  the  accident  in  painting  different  objects 
in  and  about  the  shop.  His  last  employment  was  not  in  itself  a 
difficult  or  dangerous  one.  He  must  have  realized  what  was 
going  on  in  his  very  presence  when  the  loading  gang  was  placing 
the  second  colimm  on  the  car.  Labatt,  in  his  work  above  re- 
ferred to,  at  Section  462,  says:  "In  so  far,  therefore,  as  he  com- 
prehends, or  ought  to  comprehend  them,  he  assumes  all  the  ordi- 
nary and  extraordinary  risks  of  the  new  duties,  whether  he  be  a 
minor  or  an  adult . ' '  And  at  Section  463 :  "So  also  it  is  held  that 
no  action  is  maintainable  where  the  servant  had,  as  compared 
with  the  master,  an  equal  or  better  opportunity  to  see  and  know 
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the  extent  of  the  danger.  The  law  supposes  every  adult  to  pos- 
sess such  ordinary  intelligence,  judgment  and  discretion  as  will 
enable  him  to  appreciate  any  obvious  danger.  The  master, 
therefore,  has  a  right  to  assume  that  an  adult  employee  possesses 
that  knowledge  which  is  acquired  by  common  experience,  that  he 
knows  everything  which  is  a  matter  of  common  knowledge  or 
presumed  to  be  within  the  common  experience  of  all  men  of 
common  education.  That  he  understands  those  dangers  which 
are  the  subject  of  common  knowledge  or  which  can  be  readily  seen 
by  common  observation.  * '  Valente ,  the  plaintiff  below,  knew  the 
position  of  the  coliunn  he  was  working  upon,  and  knew,  as  well 
as  anyone  could  know,  that  if  it  was  struck  with  sufficient  force  it 
would  fall.  There  was  no  latent  or  hidden  danger  in  the  situation 
and  any  peril  that  may  have  existed  was  as  obvious  to  him,  and 
more  so,  than  to  the  master.  It  may  be  true  that  the  danger  of 
Valente 's  position  was  more  obvious  to  the  members  of  the  load- 
ing gang  than  to  himself,  but  their  relation  to  him  was  that  of 
fellow-servants,  and  not  of  vice  principals,  and  any  negligence 
upon  their  part,  either  in  the  failure  to  give  him  notice  and  warn- 
ing, or  in  their  carelessness  in  loading  the  second  colunm,  he  of 
course  assumed. 

4.  Was  there  any  testimony  tending  to  show  that  the  defen- 
dant below  should  have  made  and  promulgated  rules  governing 
the  service  in  which  the  plaintiff  below  was  engaged?  There  was 
no  evidence  whatever  tending  to  show  that  the  work  was  of  such 
a  character  that  a  rule  was  necessary  for  its  safe  performance ; 
that  the  injury  to  the  plaintiff  below  was  caused  by  the  absence 
of  rules,  or  what  particular  rule  was  required. 

This  Court  has  repeatedly  declared  that  when  the  business  of 
the  employer  is  so  large  and  complicated  as  to  make  his  personal 
supervision  impossible, it  is  his  duty  to  promulgate  rules  and  regu- 
lations governing  and  controlling  the  conduct  of  such  business. 
But  this  does  not  mean  that  there  should  be  rules  governing  every 
detail  of  the  employer's  business.  Such  a  requirement  would  be 
not  only  tmreasonable  but  impossible  to  comply  with.  The 
business  in  which  Valente  and  his  fellow-servants  were  engaged 
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at  the  time  he  was  injured,  was  one  of  the  ordinary  details  of  the 
master's  large  business,  and  manifestly  the  master  could  not  be 
expected,  or  required,  to  provide  for  the  doing  of  such  things  by 
specific  rules  and  regulations.  The  duty  to  be  performed  was 
simple,  and  the  means  of  doing  it  easily  understood. 

Labatt,  in  his  work  above  mentioned,  BtSection2ll,  sayB: 
'*But  in  the  absence  of  evidence  showing  that  rules  would  be 
useful  or  feasible  under  the  circumstances,  the  master,  cannot  be 
found  negligent  in  not  having  promulgated  them.  It  is  therefore 
error  to  leave  the  case  to  the  jury  where  the  plaintiff  has  offered 
no  evidence  which  indictates  that  other  emplo}^rs  in  the  same 
business  had  promulgated  any  such  rule,  or  that  the  suggested 
rule  was  necessary  or  practicable,  or  that  the  necessity  and  pro- 
priety of  making  such  a  rule  was  so  obvious  as  to  make  the  ques- 
tion one  of  common  knowledge  and  experience.  *  *  *  If  the 
plaintiff  relies  upon  the  theory  that  some  specific  rule  should  have 
been  promulgated  under  the  circumstances,  he  must  show  not 
only  that  the  rule  suggested  was  necessary,  but  that  it  was  reason- 
able and  proper,  and  if  observed  would  have  adequately  pro- 
tected the  employees.  As  a  master  is  entitled  to  conduct  his 
business  on  the  asstmiption  that  servants  will  use  ordinary  care, 
he  is  not  under  any  duty  to  make  rules  for  the  purpose  of  regulat- 
ing acts  which  are  in  themselves  negligent." 

We  think  it  was  not  the  duty  of  the  defendant  below  to  have 
made  and  promulgated  rules  respecting  the  work  in  which  the 
plaintiff  below  was  engaged,  such  work  being  of  a  very  simple 
character,  easily  tmderstood,  and  one  of  mere  detail  in  the  busi- 
ness of  the  company.  And  it  may  be  also  said  that  there  was  no 
evidence  whatever  showing  what  kind  of  rules  were  required, 
that  rules  of  any  kind  were  necessary,  or  that  the  absence  of 
rules  was  the  cause  of  the  injury  to  the  defendant  in  error. 

5.  We  come  now  to  the  last  question  raised  by  the  assign- 
ment of  error,  and  that  is,  was  there  any  evidence  at  the  trial 
below  tending  to  show  that  the  defendant  company  failed  to 
furnish  for  the  plaintiff  below  a  safe  place  in  which  to  do  the  work 
he  was  ordered  to  do?  We  have  had  some  difficulty  in  reaching  a 
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satisfactory  conclusion  upon  this  point,  but  we  think  the  one  we 
have  reached  is  in  conformity  with  the  well-settled  rules  of  law 
upon  the  subject,  and  amply  supported  by  authority. 

Unquestionably  the  place — ^that  is  the  car — ^where  Valente 
was  painting,  was  safe  in  itself.  It  was  inherently  safe,  free  from 
any  hidden  danger.  It  is  true  that  the  master  is  required  to 
furnish  and  maintain  a  safe  place.  But  we  do  not  think  the  mas- 
ter may  be  charged  with  failing  to  furnish  or  maintain  a  safe 
place  when  the  place,  being  perfectly  safe  in  itself,  is  made  unsafe 
or  dangerous  solely  by  the  negligent  acts  of  fellow-servants  in 
carrying  out  the  details  of  the  master's  business. 

The  law  upon  this  point  has  been  very  clearly  and  correctly 
stated  by  Lrabatt  in  his  said  work  on  Master  and  Servant,  at 
Section  601,  as  follows: 

"The  general  principle  that  the  master's  duty  to  provide  a 
safe  place  of  work  is  not  deemed  to  have  been  violated  where  the 
tmsafety  is  caused  solely  by  the  acts  of  co-servants  in  carrying  out 
the  details  of  the  work,  clearly  involves  the  corollary  that  the 
master  is  not  chargeable  with  the  failure  of  those  servants  to 
warn  each  other  as  to  the  existence  of  dangerous  conditions  which 
have  already  supervened.  Similarly  all  the  authorities,  with  the 
exception  of  the  single  New  Jersey  case  cited  in  Section  580,  ante, 
seem  to  agree  that  a  master  is  not  liable  for  the  negligence  of.  a 
servant  in  failing  to  notify  a  co-employee  of  the  approach  of  a 
transitory  peril  which,  as  the  work  progresses,  will  render  the 
environment  tmsafe  for  a  brief  period,  but  which  may  easily  be 
avoided  if  due  warning  is  given." 

The  case  now  before  us  comes  clearly  within  this  rule,  and 
we  therefore  hold  that  the  defendant  below  cannot  be  charged, 
tmder  the  evidence,  with  having  failed  to  furnish  a  safe  place  in 
which  the  plaintiff  below  should  do  the  work  he  was  directed  to 
do. 

Our  conclusion  upon  the  whole  case  is,  that  while  the  Court 
below  in  its  charge  to  the  jury  stated  the  law  upon  the  various 
points  raised  with  clearness  and  accuracy,  they  did  err  in  sub- 
mitting to  the  jury  the  question  of  fellow-service;  and  inasmuch 
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as  the  plaintiflE  below  and  his  co-employees — the  loading  gang — 
were  fellow-servants,  and  it  was  not  shown  that  the  defendant 
below  had  failed  to  perform  any  duty  he  was  required,  under  the 
law,  to  perform,  the  Court  erred  in  refusing  to  instruct  the  jury 
to  return  a  verdict  in  favor  of  the  defendant. 

The  judgment  of  the  Court  below  is  reversed. 
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Pboples  Railway  Company,  a  corporation  of  the  State  of  Dela- 
ware, defendant  below,  planitiff  in  error,  vs,  Lewis  H. 
Baldwin,  Administrator  of  Etta  B.  Baldwin,  deceased, 
plaintiff  below,  defendant  in  erorr. 

Peoples  Railway  Company,  a  corporation  of  the  State  of  Dela- 
ware, defendant  below,  plaintiff  in  error,  vs.  Lewis  F. 
Baldwin,  plaintiff  below,  defendant  in  error. 

Writs    of    Error — Personal    Injuries — Negligence — Measure    of 
Damages — Proximate  Cause — Disease — Intervening  Cause 
— Child's    Services — Miftority. 

1.  In  actions  brought  to  recover  damages  allied  to  have  been 
caused  by  the  defendant's  negligence,  the  Court  below  charged  the  jury  as 
follows,  viz.:  "The  defendant  can  be  held  liable  only  for  such  n^llgence 
as  constituted  the  proximate  cause  of  the  injuries  complained  of .  *  *  * 
In  order  for  the  plaintiff  in  either  of  the  cases  before  you  to  recover  at  all, 
it  must  be  proved  to  your  satisfaction  that  the  defendant's  negligence  was 
the  proximate  cause  of  the  injuries  complained  of.  The  plaintiffs  caimot 
recover  in  either  case  for  the  effects  of  tuberculosis  or  any  other  disease 
contracted  after  the  accident,  unless  it  is  satisfactorily  shown  to  the  jury 
that  such  disease  was  the  natural  and  probable  consequence  of  the  defen- 
dant's negligence.  Nor  can  there  be  any  recovery  for  the  effects  of  any 
disease  contracted  before  the  accident  unless  the  jury  are  clearly  satisfied 
from  the  evidence  that  such  disease  was  aggravated  or  increa^  by  the 
negligent  act  of  the  defendant,  and  even  then  recovery  could  be  had  only  to 
the  extent  that  such  effects  were  so  aggravated  or  increased."  Held, 
that  there  was  no  error  in  the  charge  of  the  Court,  and  that  the  addition  of 
the  words  insisted  on  by  the  defendant,  viz.,  "It  must  appear  that  the 
injury  ought  to  have  been  foreseen  by  the  defendant  in  the  light  of  the 
attending  circumstances,"  would  probably  have  tended  rather  to  confuse 
than  to  aid  the  jury  in  reaching  a  proper  conclusion. 

2.  The  cases  below,  being  for  pain  and  suffering,  loss  of  services  and 
expenses,  should  be  distinguished  from  those  in  which  damages  are  claimed 
for  the  deaths. 

3.  The  Court  below  further  charged  the  jury  as  follows:  "The 
father  is  entitled  to  the  services  of  a  minor  child,  and  if  such  services  were 
lost  or  impaired  by  the  negligence  of  the  defendant,  the  father  is  entitled 
to  be  reasonably  compensate  for  such  loss  or  impairment.  But  even  if 
the  defendant  is  liable,  by  reason  of  its  negligence,  for  such  loss  of  services, 
a  recovery  can  be  had  only  for  such  a  sum  as  the  evidence  shows  the  father 
actually  sustained  on  account  of  the  injuries  complained  of,  caused  by  the 
defendant's  negligence.  ♦  ♦  ♦  In  estimating  the  value  of  the  daugh- 
ter's services  to  ttie  father  you  may  consider  her  earnings  and  ability  to 
labor."     Held  that  such  charge  of  the  Court  expressly  lixnited  the  right  of 
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the  father  to  recover  for  lo6s  of  services  and  expenses  during  his  daughter's 
minoritv;  there  being  no  suggestion  in  the  charge  that  the  jury  might 
allow  tne  father  damages  for  the  loss  of  services  of  his  daughter  until 
she  would  have  attained  twenty-one  years,  had  she  lived  so  long,  and  that 
there  was  no  reason  to  suppose  that  the  jury,  in  view  of  instructions  given 
by  the  Court,  committed  any  such  error. 

{May  24,   1909.) 

Nicholson,  Ch.,  and  Spruancb  and  Boycb,  J.  J.,  sitting. 

Robert  H,  Richards  for  plaintiffs  in  error. 

Walter  H.  Hayes  and  George  N.  Davis  for  defendant  in  error. 

Supreme  Court,  January  Tenn,  1909. 

Writs  op  Error  to  the  Superior  Court  for  New  Castle 
County. 

Spruance,  J.,  delivering  the  opinion  of  the  Coiurt: 

There  were  two  actions  in  the  Superior  Court  for  New  Castle 
County  brought  to  recover  damages  for  injuries  alleged  to  have 
been  occasioned  by  the  negligence  of  the  defendant  company, 
whereby  Etta  B.  Baldwin,  a  minor,  on  August  15th,  1906,  was 
thrown  from  a  car  of  the  defendant  company  on  which  she  was  a 
passenger,  while  passing  around  actirve  in  the  railway  of  said 
company.  The  first  of  said  actions,  being  No.  24,  May  Term, 
1907,  was  brought  by  the  said  minor,  Etta  B.  Baldwin,  by  her 
next  friend,  Lewis  H.  Baldwin.  The  said  Etta  B.  Baldwin 
having  afterwards  died,  her  administrator,  Lewis  H.  Baldwin, 
was  substituted  as  party  plaintiff. 

The  said  administrator  claimed  the  right  to  recover  damages 
for  the  pain  and  suffering  of  the  said  Etta  B.  Baldwin  in  her  life- 
time occasioned  by  the  negligence  of  the  defendant  company. 

The  second  of  said  actions,  being  No.  30,  May  Term,  1907, 
was  brought  by  Lewis  F.  Baldwin,  the  father  of  the  said  Etta, 
to  recover  damages  for  the  loss  of  her  services,  and  for  certain 
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money  claimed  to  have  been  expended  by  him,  by  reason  of  her 
injuries  occasioned  by  the  negligence  of  the  defendant  company. 
The  said  two  actions  were  tried  together.  In  No.  24,  the 
verdict  in  favor  of  the  plaintiff  was  for  $900,  and  in  No.  30,  the 
verdict  in  favor  of  the  plaintiff  was  for  $600,  and  judgments  were 
entered  for  the  same. 

Separate  writs  of  error  were  taken  in  said  actions,  returnable 
to  the  January  Term,  1909,  of  this  Court,  when  they  were  sub- 
mitted on  briefs  of  the  parties. 

The  errors  assigned  relate  only  to  the  charge  of  the  Court 
below. 

The  defendants  contended  that  the  record  shows  that  the 
injuries  sustained  by  the  said  Etta  B.  Baldwin  were  not  of  a 
serious  character;  that  two  weeks  after  she  was  injured  she 
resumed  her  employment  as  a  stenographer;  that  early  in  Janu- 
ary, 1907,  she  contracted  pulmonary  tuberculosis,  of  which  she 
died  on  January  12th,  1908,  before  she  attained  the  age  of  twenty- 
one  years;  and  that  said  disease  was  not  caused  by  said  injuries, 
but  was  due  to  an  independent  cause  intervening  between  the 
time  she  received  said  injuries  and  the  time  she  contracted  said 
disease. 

The  defendants  rely  upon  eight  assignments  of  error, 
numbered  1,  2,  3,  4,  5,  7,  9  and  11;  those  numbered  6,  8  and  10 
having  been  abandoned. 

The  defendants  insist  upon  three  propositions,  the  first  of 
which,  relating  to  the  assignments  of  error  niunbered  1,  2,  3  and 
4,  is  as  follows: 

**In  order  to  warrant  a  finding  that  negligence  is  the  proxi- 
mate cause  of  an  injury,  it  must  appear  that  the  injury  was  the 
natural  and  probable  consequence  of  the  negligence  and  that  it 
ought  to  have  been  foreseen  in  the  light  of  the  attending  circum- 
stances." 

The  said  last  mentioned  assignments  of  error  are : 

1.  That  the  Court  below  erred  in  not  charging  the  jury  as 
requested  by  the  defendant  in  its  fourth  prayer,  which  was  as 
follows,  viz: 


Digitized  by  VjOOQIC 


386  SUPREME  COURT. 


**Even  if  the  accident  described  in  the  narr  was  caused  by 
defendant's  negligence,  the  said  plaintiff  cannot  recover  for  any 
injuries  alleged  to  have  been  sustained  by  Etta  Baldwin,  the 
plaintiff's  intestate,  unless  such  injury  or  injuries  are  shown  to  the 
satisfaction  of  the  jury  to  have  been  the  natural  and  probable 
consequences  of  the  said  negligence,  and  were  such  injuries  as 
ought  to  have  been  foreseen  by  the  defendant  in  the  light  of  the 
attending  circumstances.*' 

2.  That  the  Court  below  erred  in  not  charging  the  jury  as 
requested  by  the  defendant  in  its  fifth  prayer,  which  was  as 
follows,   viz. : 

**In  order  to  warrant  a  finding  that  negligence  is  the  proxi- 
mate cause  of  an  injury,  it  must  appear  that  the  injury  was  the 
natural  and  probable  consequence  of  the  negligence  and  that  it 
ought  to  have  been  foreseen  in  the  light  of  the  attending  cir- 
cumstances." 

3.  That  the  Court  below  erred  in  not  charging  the  jury  as 
requested  by  the  defendant  in  its  sixth  prayer,  which  was  as 
follows,    viz. : 

**The  plaintiff  cannot  recover  for  any  injuries  proved  to  have 
been  sustained  by  Etta  Baldwin  except  such  as  are  shown  to  have 
been  the  natural  and  probable  consequences  of  the  defendant's 
negligence  and  as  ought  to  have  been  foreseen  by  the  defendant 
in  the  light  of  attending  circumstances." 

4.  That  the  Court  below  erred  in  not  charging  the  jury  as 
requested  by  the  defendant  in  its  seventh  prayer,  which  was  as 
follows,    viz.: 

**The  plaintiff  cannot  recover  in  this  cause  for  the  effects  of 
any  disease  or  diseases  contracted  after  the  accident,  unless  such 
disease  or  diseases  is  or  are  clearly  shown  to  have  been  the  natural 
and  probable  consequence  of  the  defendant's  negligence,  and  was 
or  were  such  as  ought  to  have  been  foreseen  by  the  defendant  in 
the  light  of  the  attending  circumstances." 

The  parts  of  the  charge  of  the  Court  below  relating  to  this 
subject  are: 
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"The  defendant  can  be  held  liable  only  for  such  negligence  as 
constituted  the  proximate  cause  of  the  injuries  complained  of." 

**  In  order  for  the  plaintiff  in  either  of  the  cases  before  you  to 
recover  at  all,  it  must  be'  proved  to  your  satisfaction    ♦    *    ♦ 
that  defendant's  negligence  was  the  proximate  cause  of  the  in- 
juries complained  of. 

"The  plaintiffs  cannot  recover  in  either  case  for  the  effect  of 
tuberculosis  or  any  other  disease  contracted  after  the  accident, 
unless  it  is  satisfactorily  shown  to  the  jury  that  such  disease  was 
the  natural  and  probable  consequence  of  the  defendant's  negli- 
gence. 

''Brown  vs.  Craven,  175  ///.  413. 

"  Nor  can  there  be  any  recovery  for  the  effects  of  any  disease 
contracted  before  the  accident,  unless  the  jury  are  clearly 
satisfied  from  the  evidence  that  such  disease  was  aggravated  or 
increased  by  the  negligent  act  of  the  defendant,  and  even  then 
recovery  could  be  had  only  to  the  extent  that  such  effects  were  so 
aggravated    or    increased. 

*'R.R,Co,  vs.  Heecht,  115  Ind.,  443;  and  numerous  cases 
there  cited. 

"We  say  to  you,  therefore,  that  no  recovery  can  be  had  for 
the  effects  of  any  disease  contracted  or  suffered  by  Etta  B. 
Baldwin  which  was  not  the  natural  and  probable  consequence  of 
the  defendant's  negligence. 

••The  question  always  is,  was  there  an  unbroken  connection 
between  the  wrongful  act  and  the  injury — a,  continuous  opera- 
tion ;  did  the  facts  constitute  a  continuous  succession  of  events  so 
linked  together  as  to  make  a  natural  whole,  or  was  there  some 
new  and  independent  cause  intervening  between  the  wrong  and 
the  injury?  Unless  the  evidence  of  the  plaintiff  is  sufficient  to 
show  the  connection  between  the  inmiediate  cause  of  the  death 
and  the  injury  received  the  plaintiff  cannot  recover  for  the  effects 
or  consequences  of  the  disease  that  caused  the  death. 

'*Weber  vs.  Third  Ave.  R.  R.  Co,,  12  N.  Y.  App.  Div.  Sup.  CU, 
514. 
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In  no  event  can  damages  be  allowed  except  such  as  resulted 
directly  from  the  negligent  act  of  the  defendant.  Damages  pro- 
duced by  other  agencies  than  those  causing  the  injury  cannot  be 
awarded  as  proper  compensation. 

**6  Thomp.  on  Neg.,  Sec.  7193. 

"In  the  discussion  of  this  subject  the  defendant's  principal 
cause  of  qomplaint  was  that  the  Court  below  omitted  to  say  to  the 
jury  that  to  warrant  a  finding  that  the  defendant's  negligence  was 
the  proximate  cause  of  the  injury  complained  of,  it  must  appear 
that  the  injury  "ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances." 

In  view  of  the  facts  and  circumstances  of  this  case  the  addi- 
tion of  the  words  insisted  on  by  the  defendants  would  probably 
have  tended  rather  to  confuse  than  to  aid  the  jury  in  reaching  a 
proper  conclusion. 

That  the  said  Etta  B.  Baldwin  was  injured  by  the  negligence 
of  the  defendant  abundantly  appears  by  the  record,  and  it  was  so 
found  by  the  jury. 

The  charge  of  the  Court  strictly  confined  the  jury  in  their 
assessment  of  damages  to  those  things  which  were  the  natural 
and   probable  consequences   of  the  defendant's  negligence. 

This  case  should  be  distinguished  from  those  in  which  dam- 
ages were  claimed  for  the  death  of  a  person,  where  it  was  insisted 
on  the  one  hand  that  the  death  was  caused  by  the  injury  received, 
and  on  the  other  hand  that  the  death  was  the  result  of  some  other 
intervening  cause. 

It  is  not  necessary  for  us  to  consider  the  question  whether  the 
injuries  complained  of,  caused  the  death  of  the  said  Etta  B. 
Baldwin,  as  damages  for  her  death  were  not  claimed  in  either  of 
the  said  actions.  This  was  fully  stated  to  the  jury  in  the  charge, 
as  follows: 

"After  the  death  of  Etta  B.  Baldwin,  her  administrator, 
Lewis  F.  Baldwin,  was  made  party  plaintiff  in  her  stead,  and  is 
now  prosecuting  that  case.  He  is  not,  however,  seeking  to 
recover  damages  for  the  death  of  Etta  B.  Baldwin,  but  only 
damages  for  her  pain  and  suffering  resulting  from  the  injuries  she 
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sustained  on  account  of  the  said  accident  and  negligence  of  the 
defendant. 

The  other  case  which  you  are  trying  was  brought  by  Lewis 
F.  Baldwin,  the  father  of  Etta  B.  Baldwin,  to  recover  damages 
alleged  to  have  been  sustained  by  him  on  account  of  the  loss  of  his 
daughter's  services,  and  expenses  incurred  by  him  in  the  effort  to 
cure  her,  occasioned  by  the  injuries  she  received  in  the  said  acci- 
dent, and  which  he  alleges  were  caused  by  the  negligence  of  the 
defendant.  Neither  is  it  sought  in  this  case  to  recover  damages 
for  the  death  of  Etta  B.  Baldwin,  but  only  such  damages  as  the 
father  suffered  on  account  of  the  loss  of  his  daughter's  services, 
and  expenses  incxirred  in  attempting  to  cure  her." 

In  our  opinion  the  charge  of  the  Court  as  to  the  proximate 
cause  of  the  injuries  complained  of,  is  full,  clear  and  sufficient, 
and  in  accordance  with  numerous  approved  cases  in  the  courts 
of  this  State. 

The  defendant's  second  proposition  relates  to  the  fifth 
assignment  of  error,  which  is  as  follows: 

5.  That  the  Court  below  erred  in  not  charging  the  jury  as 
requested  by  the  defendant  in  its  ninth  prayer,  which  was  as 
follows,  viz.: 

**  If  the  tuberculosis  from  which  Etta  B.  Baldwin  suffered  for 
a  long  time  prior  to  her  death  was  caused  by  her  vitality  having 
been  so  reduced,  by  an  injury  resulting  from  defendant's  negli- 
gence, as  to  make  her  unable  to  throw  off  the  germs  of  tuberculo- 
sis which  attacked  her  through  the  lungs,  the  defendant  would 
not  be  liable  for  any  pain,  suffering,  loss  of  earning  power  or  loss 
of  services  due  to  the  tuberculosis,  because  the  reception  into  the 
lungs  of  the  germs  of  tuberculosis  would  be.  a  new  and  indepen- 
dent cause,  intervening  between  the  original  injury  and  the  result, 
for  which  the  defendant  would  not  be  liable." 

In  support  of  this  contention  the  defendants  rely  upon  the 
case  of  Weber  vs.  Third  Avenue  Railway  Company,  12  N.  Y. 
Appellate  Div,,  620,  which  was  an  action  to  recover  damages  for 
the  death  of  Weber.  The  Appellate  Court,  having  found  from  an 
examination  of  the  evidence  that  his  death  was  caused  by 


Digitized  by  VjOOQIC 


390 SUPREME   COURT. 

OPINION. 

tuberculosis,  a  new  and  independent  cause  intervening  between 
his  injuries  and  his  death,  and  that  the  tuberculosis  was  not 
caused  by  said  injuries,  it  was  properly  held  that  said  injuries 
were  not  the  proximate  cause  of  his  death. 

In  the  cases  now  before  us  the  inquiry  was  not  as  to  the  cause 
of  the  death  of  the  said  Etta  B.  Baldwin,  but  as  to  the  damages 
which  before  her  death  were  "the  natural  and  probable  conse- 
quence of  the  defendant's  negligence."  To  this  latter  inquiry 
the  charge  of  the  Court  strictly  confined  the  jury,  and  there  is 
nothing  in  the  record  to  show  that  the  jury  exceeded  the  limit 
prescribed  by  the  Court. 

For  these  reasons,  the  omission  to  charge  as  stated  in  the 
said  fifth  assignment  of  error  was  inunaterial. 

The  defendant's  third  proposition  is: 

"  At  the  common  law,  when  a  minor  dies  by  reason  of  injuries 
received  through  the  negligence  of  another  but  when  the  death  is 
not  instantaneous  (that  is  not  simultaneous  with  the  accident 
which  caused  the  injury)  the  father  of  such  minor  cannot  recover 
for  the  loss  of  the  services  of  the  minor  beyond  the  date  of  his 
death." 

This  proposition  relates  to  the  assignments  of  error  numbered 
7,  9  and  11,  which  apply  only  to  No.  30,  the  action  by  the  father 
of  the  said  Etta  B.  Baldwin,  and  are  as  follows: 

'*  7.  That  the  Court  below  erred  in  not  charging  the  jury  as 
requested  by  the  defendant  in  its  seventeenth  prayer,  which  was 
as   follows,   viz: 

*That  the  jury  be  instructed,  in  case  they  should  find  for  the 
plaintiff  in  No.  30,  that  damages  for  the  loss  of  services  of  Etta  B. 
Baldwin  cannot  be  allowed  beyond  the  date  of  the  death  of  Etta 
B.    Baldwin.'    " 

**9.  That  the  Court  below  erred  in  charging  the  jury  as 
follows,  viz : 

'The  father  is  entitled  to  the  services  of  a  minor  child  until 
the  child  reaches  the  age  of  twenty-one  years,  and  if  such  ser- 
vices were  lost  or  impaired  by  the  negligence  of  the  defendant,  the 
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« 

father  is  entitled  to  be  reasonably  compensated  for  such  loss  or 
impairment.'  " 

"11.  That  the  Court  below  erred  in  charging  the  jury  as 
follows,  viz: 

*If  you  should  find  in  favor  of  the  plaintiff  in  the  case 
brought  by  Lewis  F.  Baldwin,  the  father  of  Etta  B.  Baldwin, 
for  the  loss  of  services  and  expenses  incurred,  your  verdict  should 
be  for  such  a  stun  as  you  believe  from  the  evidence  would  have 
been  the  pecuniary  value  to  the  plaintiff  of  the  services  of  his 
daughter  during  her  minority  when  rendered  unable  to  work  by 
reason  of  injuries  caused  by  defendant's  negligence.'  " 

As  to  the  father's  right  to  recover  for  the  loss  of  the  services 
of  his  minor  child  the  Court  further  charged  as  follows : 

**The  father  is  entitled  to  the  services  of  a  minor  child,  and 
if  such  services  were  lost  or  impaired  by  the  negligence  of  the 
defendant,  the  father  is  entitled  to  be  reasonably  compensated 
for  such  loss  or  impairment.  But  even  if  the  defendant  is  liable 
by  reason  of  its  negligence,  for  such  loss  of  services,  a  recovery  can 
be  had  only  for  such  a  siun  as  the  evidence  shows  the  father 
actually  sustained  on  account  of  the  injuries  complained  of, 
caused  by  the  defendant's  negligence,  and  not  for  any  loss  of 
services  caused  by  affliction,  sickness,  disease  or  anything  else 
that  did  not  result  from  the  accident  and  defendant's  negligence. 
In  estimating  the  value  of  the  daughter's  services  to  the  father 
you  may  consider  her  earnings  and  ability  to  labor." 

The  said  third  proposition  is  a  correct  statement  of  the  com- 
mon law  rule  limiting  the  right  of  the  father  to  recover  for  the  ^ 
loss  of  the  services  of  the  minor  to  the  time  before  the  death  of 
the  minor,  and  there  is  no  statute  of  this  State  altering  said  rule. 

This  rule  was  recognized  in  the  case  of  Kennedy  vs.  The 
Delaware  Cotton  Company,  4  Pennexvill,  477,  and  is  applicable  to 
said  action  by  the  father. 

The  said  Etta  B.  Baldwin,  having  died  during  her  minority, 
her  father  was  not  entitled  to  recover  for  loss  of  her  services  after 
her  death,  because  the  time  following  her  death  was  not  during 
her  minority  which  ended  with  her  death. 


Digitized  by  VjOOQIC 


392  SUPREME   COURT. 


The  charge  of  the  Court  expressly  limited  the  right  of  the 
father  to  recover  for  loss  of  services,  and  expenses,  during  his 
daughter's  minority.  There  was  no  suggestion  in  the  charge  that 
the  jury  might  allow  the  father  damages  for  the  loss  of  services  of 
his  daughter  until  she  would  have  attained  twenty-one  years, 
had  she  lived  so  long,  and  there  is  no  reason  to  suppose  that  the 
jury,  in  view  of  the  instructions  given  by  the  Court,  committed 
any  such  error. 

The  evidence  on  behalf  of  the  father  tended  to  show  that  the 
value  of  the  lost  services  of  his  daughter  before  her  death  and  the 
expenses  incurred  by  him  in  her  behalf  before  her  death,  far 
exceeded  the  sum  of  $600.00,  the  amount  of  the  verdict  recov- 
ered by  him. 

We  are  satisfied  that  none  of  the  alleged  errors  assigned  in- 
juriously affected  the  rights  of  the  defendant.  As  was  said  by 
the  Supreme  Court  in  P.  6f  R,  R,  Co.  vs.  Winkler,  4  Pennewill^Ql, 
'*It  is  an  established  rule  in  this  Court  that  it  will  not  reverse  a 
judgment  when  it  is  clear  that  the  error  assigned  could  not  and 
did  not  prejudice  the  rights  of  the  party  against  whom  the  ruling 
was  made." 

Finding  no  reversible  error,  the  judgments  below  are 
affirmed. 
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SYLLABUS. 

Ernest  Emil  Wagner  vs.  Peoples  Railway  Company,  a  cor- 
poration of  the  State  of  Delaware. 

Personal  Injuries — Negligence — Street  Railway — Sagging  Wire — 

Electricity;  Danger  Of— Due  Care  on  Part  of  Company 

and  Traveler — Damages 

1.  If  a  trolley  wire  erected  and  maintained  bv  a  railway  company 
sa^ed  from  the  effect  of  an  unusual  storm  of  wind  and  rain,  which  the 
d^endant  could  not  reasonably  have  anticipated,  there  would  be  no  negli- 
gence on  the  part  of  the  defendant;  but  there  would  be  negligence  on  the 
part  of  the  defendant  if,  after  actual  or  constructive  notice  of  the  injury  to 
the  wire,  the  defendant  failed  to  repair  the  injurv  within  a  reasonable 
time  thereafter;  and  the  plaintiff  would  be  entitled  to  recover,  unless  he 
himself  was  guilty  of  contributory  n^ligence. 

2.  Where  trolley  cars  are  propelled  by  electricity  great  care  is  re- 
quired in  the  construction  and  maintenance  of  electndty-bearing  wire, 
so  that  life  and  property  may  be  reasonably  protected  and  accidents  pre- 
vented. But  this  common  Imowledge  of  the  danger  of  electricity  imposes 
like  great  care  and  precaution  upon  the  traveler  upon  the  highway  who 
has  Deen  warned  of  its  dangerous  condition. 

3.  Such  warning  imposes  upon  the  traveler  the  duty  of  the  reason- 
able exercise  of  all  his  faculties  to  prevent  accident,  and  if  he  fail  so  to  do  at 
the  time  of  tiie  accident  he  would  be  guilty  of  contributory  negligence. 
If  he  could,  by  the  reasonable  use  of  his  eyesight,  have  seen  the  sagged 
wire  in  time  to  prevent  the  accident  and  failed  to  do  so,  he  cannot  recover, 
even  though  the  defendant  was  also  n^ligent. 

{May  27,   1909). 

Lore,  C.  J.,  and  Pennewill  and  Boyce,  J.  J.,  sitting. 

William  F,  Kurtz  for  plaintiff. 

Robert  H.  Richards  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1909. 

Action  on  the  Case   (No.  31,  September  Term,   1908), 
to  recover  damages  for  permanent  personal  injuries  and  for  in 
juries  to  horse,  wagon  and  baker's  supplies,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  in  allowing  one  of  its 
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trolley  wires  to  become  sagged,  whereby  plaintiff  collided  with 
the  same,  causing  the  injuries  complained  of. 

LoRB,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — Ernest  Emil  Wagner  the  plaintiff 
in  this  suit,  claims  that  on  the  twenty-fourth  day  of  August,  1907, 
while  he  in  the  exercise  of  due  care,  was  driving  his  horse  and 
baker's  wagon  on  Sixteenth  Street,  between  French  and  King 
Streets  in  this  City,  his  wagon  came  in  contact  with  a  dangerously 
sagged  trolley  wire  of  the  defendant  company,  which  had  so 
sagged  because  of  the  negligence  of  the  defendant  company,  in 
the  maintenance,  control  and  operation  of  its  trolley  wire  system. 

That  this  contact  with  the  wire,  upset  his  wagon  and  greatly 
injured  it;  that  the  cakes,  pies,  bread  and  other  contents  of  the 
wagon  were  spoiled  and  ruined;  that  his  horse  was  made  nervous 
and  intractible,  and  that  the  plaintiff  himself  was  pinned  down 
between  the  boxes  in  the  wagon,  his  face,  hands  and  ears  were  cut 
and  bruised  and  one  of  his  arms  and  one  of  his  legs  permanently 
injured.  He  claims  that  the  negligence  of  the  defendant  comp- 
any caused  these  injuries  and  that  he  is  entitled  to  recover 
compensation  therefor  from  the  company. 

The  defendant  denies  that  it  was  negligent  in  any  respect. 
It  claims  that  the  sagging  of  the  wire  was  the  result  of  an  unusual 
storm,  and  further  that  the  plaintiff  was  warned  of  the  danger, 
and  after  such  warning  negligently  incurred  the  risk  by  failing  to 
take  proper  care  to  locate  the  sagged  wire. 

The  question  for  you  to  determine  is,  whether  the  injuries 
complained  of  in  this  case  were  the  result  of  any  negligence  at  all, 
and  if  there  was  negligence,  whose  was  it. 

It  is  a  well  settled  maxim  of  the  law  that  negligence  will  not 
be  presumed.  It  must  be  proved,  and  the  burden  of  such  proof  is 
upon  the  person  alleging  it,  who  is  the  plaintiff  in  this  case. 

At  the  time  of  the  accident,  the  defendant  company  had  a 
right  to  erect  and  maintain  a  trolley  wire  system  along  Sixteenth 
street  in  a  lawful  manner,  and  the  plaintiff  had  the  right  to  the 
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lawful  u^  of  the  street  with  his  horse  and  wagon  in  the  prosecu- 
tion of  his  business. 

If  the  wire  sagged  from  the  effect  of  an  unusual  storm  of 
wind  and  rain,  which  the  defendant  could  not  reasonably  have 
anticipated,  there  would  be  no  negligence  on  the  part  of  the  defen- 
hant,  and  the  plaintiff  cannot  recover.  But  there  wotild  be 
negligence  on  the  part  of  the  defendant  if  after  actual  or  con- 
structive notice  of  the  injury  to  the  wire  the  defendant  failed  to 
repair  the  injury  within  a  reasonable  time  thereafter. 

Shotdd  you  be  satisfied  from  the  evidence  that  the  sagging  of 
the  wire  was  the  result  of  the  negligence  of  the  defendant  in  the 
maintenance,  control  or  operation  of  its  trolley  wire  system  and 
that  the  injuries  complained  of  resulted  therefrom,  your  verdict 
shotdd  be  for  the  plaintiff,  unless  you  believe  that  the  plaintiff 
himself  was  guilty  of  contributory  negligence;  in  the  latter  case 
yotir  verdict  should  be  for  the  defendant. 

Contributory  negligence  is  where  the  evidence  shows  that  the 
plaintiff  himself  was  guilty  of  some  negligence  which  entered  into 
and  contributed  to  the  injury  at  the  time  of  the  accident. 

Where  trolley  cars  are  run  by  electricity,  great  care  is  re- 
quired in  the  construction  and  maintenance  of  the  electricity 
bearing  wires,  so  that  life  and  property  may  be  reasonably  pro- 
tected and  accidents  prevented. 

This  common  knowledge  of  the  danger  of  electricity  imposes 
like  great  care  and  precaution,  however,  upon  the  traveler  upon 
the  highway  who  has  been  warned  of  its  dangerous    condition. 

The  plaintiff  admits  in  this  case  that  he  was  warned  that 
the  wire  was  down.  Such  warning  imposed  upon  him  the  duty  of 
the  reasonable  exercise  of  all  his  faculties  to  prevent  accident, 
and  if  he  failed  so  to  do  at  the  time  of  the  accident  he  would  be 
guilty  of  contributory  negligence  and  cannot  recover. 

If  the  plaintiff  by  the  reasonable  use  of  his  eyesight  could 
have  seen  the  sagged  wire  in  time  to  prevent  the  accident  and 
failed  to  do  so,  he  cannot  recover  in  this  suit,  even  though  the 
defendant  was  also  negligent.  In  such  case  the  law  will  not 
attempt  to  measure  each  one's  share  of  the  negligence. 
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We  will  not  attempt  to  prescribe  further  just  what  the  plain- 
tiff or  the  defendant  should  have  done  or  left  undone.  The 
measure  of  the  duty  of  each  one  of  them  was  the  exercise  of  reas- 
onable care  and  precaution;  that  is,  just  such  care  and  precaution 
as  a  reasonably  prudent  and  careful  man  would  have  exercised 
under  like  circtmistances. 

If  after  careful  consideration  of  the  evidence  your  verdict 
should  be  for  the  plaintiff,  it  shotild  be  for  such  a  sum  of  money  as 
will  reasonably  compensate  him  for  the  injury  to  his  wagon  and 
its  contents;  the  injury  to  his  horse,  and  his  personal  injuries, 
including  therein  his  pain  and  suffering  in  the  past  and  such  as 
may  come  td  him  in  the  future,  if  any,  and  also  for  permanent 
disability  if  any,  resulting  from  the  accident  as  may  be  disclosed 
by  the  evidence. 

Verdict  for  plaintiff  for  $600. 
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The  State  of  Delaware,  ex  rel.  David  Lindsay,  w.  Jessup  and 
Moore  Paper  Company,  a  corporation  of  the  State  of  Dela- 
ware. 

The  State  of  Delaware,  ex  reL  Horace  T.  Brumley,  vs. 
Jessup  and  Moore  Paper  Company,  a  corporation  of  the 
State  of  Delaware. 

Mandamus — Alternative    Writ — Return;    Motion    to    Quash  for 
Insufficiency — Pleading — Practice — Stockholder — Inspec- 
tion of  Books  and  Papers;  Purpose  of — Corpora- 
tion— By-Law. 

1.  A  motion  to  quash  the  return  to  the  alternative  writ  of  mandamus 
is  founded  upon  the  proposition,  that  .conceding  the  truth  of  every  material 
allegation  properly  pleaded  in  the  return  of  the  respondent,  as  a  mat- 
ter of  law  no  sufficient  defense  has  been  shown.  The  question  to  be  deci- 
ded is,  whether  upon  the  face  of  the  return  the  condition  of  the  relator 
and  the  respondent  is  so  changed  as  to  prevent  or  delay  the  issue  of  the 
peremptory  writ. 

2.  The  averment  of  the  respondent  that  certain  books  and  papers, 
the  inspection  of  which  is  asked  for,  are  now  out  of  the  State,  would  not 
avail.  If  their  inspection  was  necessary  the  Court  would  order  their 
production. 

3.  The  by-law  set  up  as  a  defense,  which  absolutely  vests  in  the  dis- 
cretion of  the  directors  the  right  of  a  stockholder  to  inspect  or  examine 
the  books  of  the  companv,  and  which  makes  the  decision  of  the  directors 
final,  is  both  unreasonable  and  unlawful,  and  would  be  so  regarded  by  the 
Court. 

4.  The  return  may  be  m  some  respects  evasive  and  argumentative 
and  yet  contain  denials  of  such  material  facts  and  conditions  set  forth  in 
the  petition  of  the  relator  as  to  make  the  Court  hesitate  in  granting  a 
peremptory  writ. 

5.  As  the  case  stands  upon  the  motion  to  quash  the  return,  the  ques- 
tion is  simply,  whether  the  petitioner  upon  the  face  of  the  petition  and 
return  is  entitled  to  the  peremptory  writ  for  the  purpose  of  ascertaining 
the  actual  value  of  his  stock. 

6.  While  on  the  one  hand  it  is  the  duty  of  the  directors  of  corpora- 
tions to  afford  to  their  stockholders  every  reasonable  opportunity  to  get 
accurate  information  as  to  the  conduct  and  management  of  the  business  of 
which  they  merely  act  as  trustees,  yet,  on  the  other  hand,  it  is  their  duty 
to  protect  the  interests  of  the  stockholders.  The  books  and  papers  in 
their  charge  should  not  be  subject  to  unnecessary,    unreasonable  or  un- 
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timely  inspection.  The  directors  are  clearly  entitled  to  have  the  assurance 
that  the  information  sought  is  not  for  the  purpose  of  injuring  their  business, 
or  building  up  a  rival  or  competitive  concern,  or  any  other  improper 
purpose. 

{Jung  4,  iQOQ,) 
Lore,  C.  J.,  and  Boyce,  J.,  sitting. 
William  S.  Hilles  for  the  Relator,  David  Lindsay. 
Robert  H.  Richards  for  the  Relator,  Horace  T.  Brumley. 
Saulsbury,  Ponder  and  Curtis  for  the  Respondent. 

Superior  Court,  New  Castle  County,  May  Term,  1909. 

(Nos.  Ill  and  114  June  Term,  1908, respectively.  Manda- 
mus.) 

Lore,  C.  J. : — ^These  two  cases  were  argued  together,  as  they 
embrace  many  questions  in  common,  while  the  points  of  difference 
are  few  and  easily  distinguished. 

At  this  stage,  we  are  asked  to  quash  the  return  of  the  respon- 
dent to  the  alternative  writ  of  mandamus  in  each  case,  upon  the 
ground  that  the  return  is  uncertain,  argumentative,  ambiguous, 
evasive,  inconsistent,  immaterial  and  insufficient. 

The  Court  has  heretofore  passed  upon  the  sufficiency 
of  the  case  of  each  relator,  upon  the  facts  of  the  petition  to  ade- 
quate relief,  and  has  awarded  in  each  case  an  alternative  writ  of 
mandamus.  The  return  of  the  respondent  to  each  writ  was  filed 
January  16,  1909. 

The  question  for  us  to  decide  in  each  case  is  whether  upon  the 
face  of  the  return,  the  condition  of  the  relator  and  the  respondent 
is  so  changed  as  to  prevent  or  delay  the  issue  of  the  peremptory 
writ. 

The  motion  to  quash  is  founded  upon  the  proposition,  that, 
conceding  the  truth  of  every  material  allegation  properly  pleaded 
in  the  return  of  the  respondent,  as  a  matter  of  law  no   sufficient 


Digitized  by  VjOOQIC 


STATE  EX  REL.  LINDSAY  et  al.,  vs.  J.  and  M.  P.  CO.    399 

ARGUMENT. 

defense  has  been  shown. 

The  relator,  David  Lindsay  in  the  first  case,  claims  that  he  is 
the  owner  of  thirteen  hundred  shares  of  the  common  stock  of  the 
respondent  company,  of  the  par  value  of  $130,000.00;  that  he  has 
received  for  several  years  no  dividends  thereon. 

He  states  that  certain  of  those  shares  have  been  pledged  to  the 
National  Bank  of  Delaware  as  collateral  security  for  certain 
promissory  notes  for  which  he  is  liable;  that  the  bank  demands 
from  him  assurance  of  the  sufficiency  of  the  collateral  security  so 
held  by  it,  or  that  he  pay  the  notes. 

He  further  states  that  he  wishes  to  dispose  of  a  part  of  his 
said  stock  and  cannot  give  satisfactory  knowledge  to  the  probable 
purchasers  thereof  as  he  has  no  knowledge  of  the  value  of  the 
shares;  that  the  respondent  has  refused  to  permit  him  to  inspect 
the  books  or  to  give  him  the  needed  information,  although  he  has 
frequently  requested  it  so  to  do.  He  also  further  avers  that  cer^ 
tain  shares  of  preferred  stock  have  been  issued  for  less  than  par,  to 
the  detriment  of  the  conwnon  stockholders. 

He  claims  that  his  purpose  is  to  ascertain  the  actual  value 
of  the  stock  that  he  holds.  For  that  purpose  he  asks  to  be  per- 
mitted to  inspect  and  copy  (1)  the  minutes  of  the  stockholders 
and  directors  of  the  said  company  from  August  1,  1906,  to  this 
time ;  (2)  the  ledger  and  trial  balances  of  the  said  company  cover- 
ing the  period  aforesaid;  (3)  the  preferred  stock  books  of  the  said 
company  showing  the  dates,  number  of  shares,  and  the  persons 
owning  the  preferred  stock  of  the  said  company;  (4)  also  the 
statements  rendered  to  the  directors  covering  the  business  of  the 
said  company  for  the  period  aforesaid. 

The  return  of  the  respondent  avers  that  Lindsay  was  the 
Secretary  and  Superintendent  of  the  respondent  company  until 
December  5,  1906,  and  a  director  of  the  company  until  July 
26,  1907;  that  as  such  he  knew  and  participated  in  the  issue  of  the 
preferred  stock,  was  familiar  with  the  amount  and  holders  of 
both  common  and  preferred  stock,  and  also  with  the  entire  busi- 
ness of  the  company;  that  he  has  all  the  knowledge  needed  to 
ascertain  the  actual  value  of  his  stock.    That  from  such  famili- 
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arity  with  the  business  as  aforesaid  and  from  other  information 
furnished  him  by  the  respondent,  he  is  fully  informed  as  to  the 
data  necessary  to  ascertain  said  value. 

That  before  Lindsay  had  severed  his  oflSdal  connection  with 
the  respondent  company,  he  with  hi^  two  sons  who  had  thereto- 
fore been  employees  of  the  respondent,  had  organized  a  rival 
competitive  company  in  the  same  business,  which  company  is 
now  one  of  the  most  important  competitors  of  the  Jessup  and 
Moore  Paper  Company. 

The  averment  of  the  respondent,  that  certain  books  and 
papers,  the  inspection  of  which  is  asked  for,  are  now  in  Philadel- 
phia would  not  avail.  If  their  inspection  was  necessary  the  Court 
would  order  their  production.  The  by-law  set  up  as  a  defense, 
which  absolutely  vests  in  the  discretion  of  the  directors  the  right 
of  a  stockholder  to  inspect  or  examine  the  books  of  the  company, 
and  which  makes  the  decision  of  the  directors  final,  is  both  un- 
reasonable and  unlawful  and  would  be  so  regarded  by  this  Court. 

The  return  is  in  some  respects  evasive  and  argumentative, 
yet  it  contains  denials  of  such  material  facts  and  conditions  set 
forth  in  the  petition  of  the  relator  as  to  make  the  Court  hesitate 
in  granting  a  peremptory  writ. 

In  the  light  of  the  return,  some  of  the  averments  of  the  peti- 
tion are  too  vague  and  general  to  be  decisive. 

The  petition  of  Horace  T.  Brtunley,  the  relator  in  the  second 
case,  sets  forth  that  he  is  the  owner  of  six  hundred  and  eighty 
shares  of  the  common  stock  of  the  respondent  company  of  the 
par  value  of  $68,000.00;  that  he  acquired  title  thereto  in  a  trans- 
action in  which  he  was  an  accommodation  endorser  upon  promis- 
sory notes  for  the  payment  of  which  said  shares  had  been  pledged 
and  which  note  he  had  to  pay. 

We  will  note  the  features  that  particularly  distinguish  his 
case  from  that  of  Lindsay's. 

He  avers  that  his  certificates  of  stock  stated  on  their  faces 
that  the  amount  of  the  preferred  stock  of  the  respondent  company 
was  $250,000.00,  when  in  fact  it  was  $350,000.00.  This  excess  he 
claims  was  irregularly  issued  and  delivered  at  less  than  par;  that 
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at  the  time  he  took  the  stock  he  had  no  knowledge  of  this  discrep- 
ancy, but  believed  the  statement  on  the  certificate  to  be  true. 
There  is  no  averment,  however,  that  his  action  with  respect  to 
the  stock  woidd  have  been  different  if  he  had  possessed  such 
knowledge. 

He  further  avers  that  the  defendant  company  are  engaged  in 
unlawful  proceedings  and  combinations  in  restraint  of  trade. 

He  states  that  his  purpose  in  these  proceedings  is  to  ascertain 
the  actual  value  of  his  stock  which  he  wishes  to  sell,  and  that  the 
knowledge  so  sought  may  be  communicated  to  probable  pur- 
chasers. 

The  return  of  the  respondent  positively  denies  the  charge 
of  any  illegal  proceedings  or  combinations  in  restraint  of  trade. 

The  return  also  shows  that  the  one  hundred  shares  of  pre- 
ferred stock  were  issued  at  par,  and  that  the  proceeds  thereof  were 
duly  and  properly  applied  to  the  business  of  the  corporation. 

The  return  admits  the  discrepancy  in  the  amount  of  the  pre- 
ferred stock,  but  claims  that  the  statement  on  the  face  of  the 
stock  was  an  inadvertence  which  caused  no  injury. 

The  return  avers  that  the  petitioner  has  been  offered  the 
data  necessary  to  ascertain  the  value  of  this  stock,  of  which  offer 
he  has  failed  to  avail  himself.  The  return  also  charges  that  the 
petitioner  is  engaged  in  actual  competition  with  the  business  of 
the  respondent. 

The  return  of  the  respondent  in  this  case,  which  for  the  pur- 
poses of  this  motion  must  be  accepted  as  true,  throws  new  light 
upon  the  attitude  of  the  petitioner  and  raises  grave  doubt  as  to 
his  right  to  the  mandatory  writ. 

The  return  in  this  case  is  open  to  the  same  objection,  as  to 
the  unreasonableness  of  the  by-law;  the  absence  of  the  books 
asked  for,  and  to  the  evasive  and  argumentative  character  of 
some  of  its  statements. 

As  the  cases  stand  upon  this  motion,  the  question  is  simply, 
whether  the  petitioners  upon  the  face  of  the  petition  and  return, 
are  entitled  to  the  peremptory  writ  for  the  purpose  of  ascertaining 
the  actual  value  of  their  stock? 
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The  interests  involved  and  the  questions  raised  are  grave. 
While  on  the  one  hand  it  is  the  duty  of  the  directors  of  corpora- 
tions to  afford  to  their  stockholders  every  reasonable  opportunity 
to  get  accurate  information  as  to  the  conduct  and  management  of 
the  business  of  which  they  merely  act  as  trustees,  yet  on  the  other 
hand  it  is  their  duty  to  protect  the  interests  of  the  stockholders. 
The  books  and  papers  in  their  charge  should  not  be  subject  to 
unnecessary,  unreasonable  or  untimely  inspection.  The  direc- 
tors are  clearly  entitled  to  have  the  assurance  that  the  informa- 
tion sought  is  not  for  the  purpose  of  injuring  their  business,  or  of 
building  up  a  rival  or  competitive  concern,  or  any  other  improper 
purpose. 

Upon  careful  consideration,  we  are  clearly  of  the  opinion  that 
the  Court  did  not  err  in  granting  the  alternative  writ  upon  the 
face  of  the  petition  in  each  case;  but  in  view  of  the  return  made 
by  the  respondent  in  each  case,  we  think  the  motion  to  quash 
should  not  be  granted. 

We  therefore  refuse  to  quash  the  return  in  either  case. 
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Alfred  C.  Layman  vs.  F.  F.  Slocomb  and  Company,  inc., 
a  corporation  of  the  State  of  Delaware. 

Trover — Conversion    of    Property — How    Shown — Demand    and 
Refusal — Evidence— Ownership   of  the   Property — Pos- 
session— Measure  of  Damages, 

1.  The  gist  of  the  action  of  trover  is  the  wrongful  conversion  of  the 
property  of  the  plaintiff  by  the  defendant,  and  it  may  be  shown  by  any 
competent  proof  of  the  actual  fact  of  its  appropriation  by  the  defendant 
to  his  own  use.  It  may  be  proved,  prima  jacte,  by  a  demand  upon  the 
defendant  for  the  property  and  his  refusal  to  deliver  it. 

2.  While  such  demand  and  refusal  may  not  of  themselves  constitute 
a  conversion,  they  are  nevertheless  proper  and  competent  evidence  to  be 
submitted  to  the  jury,  and  to  be  considered  by  them  in  determining 
whether  there  was  a  conversion. 

3.  In  an  action  of  trover,  brought  to  recover  the  value  of  certificates 
of  stock,  the  measure  of  damages  is  the  value  of  the  stock  at  the  time  of  its 
conversion. 

4.  In  determining  whether  there  was  a  conversion  of  the  certificates 
by  the  defendant,  the  jury  may  consider  any  act  of  control  or  dominion 
exercised  by  the  defendant  over  the  certificates  without  the  plaintiff's 
authority  or  consent,  and  in  disregard,  violation  or  denial  of  his  rights  as  a 
stockholder  of  the  company.     But  all  such  evidence  may  be  rebutted. 

5.  In  order  for  the  plaintiff  to  recover  in  an  action  of  trover  for  the 
value  of  stock  certificates,  it  is  necessary  that  he  should  prove  that  the 
property  in,  or  ownership  of,  the  certificate,  was  in  him,  and  that  he  had  a 
right  to  their  possession  at  the  time  of  the  alleged  conversion  of  them  by 
the  defendant,  and  also  that  the  defendant  wrongfully  converted  the  same 
to  its  own  use. 

(January  25,   1909.) 
Lore,  C.  J.,  and  Pennewill,  J.,  sitting. 
Charles  F.  Curley  and  George  L,  Towsend,  Jr,,  for  plaintiff. 
William  S.  Hilles  for  defendant. 

Superior  Court,  New  Castle  County,  January  Term,  1909. 
Action  op  Trover  (No.  94.  June  Term,  1908),  brought  to 
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recover  the  value  of  two  certificates  of  the  capital  stock  of  said 
defendant  corporation,  alleged  by  the  plaintiff  to  have  been  con- 
verted by  the  defendant  to  its  own  use. 

Pennewill,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^The  case  which  you  are  trying  is 
known  in  the  law  as  an  action  of  trover,  and  was  brought  by  the 
plaintiff  against  the  defendant  corporation  to  recover  the  value 
of  two  certificates  of  the  capital  stock  of  said  corporation  which 
the  plaintiff  alleges  were  converted  by  the  defendant  to  its  own 
use.  One  of  the  said  certificates  is  for  three  shares  and  bears  date 
August  9,  1905,  and  the  other  is  for  twelve  shares  and  is  dated 
November  1,  1907. 

The  plaintiff  contends  that  the. said  certificates  were  duly 
issued  to  him  and  receipted  for,  and  that  he  left  them  for  safe 
keeping  in  the  possession  of  the  defendant  to  be  kept  in  its  fire 
proof  safe,  and  for  no  other  purpose.  He  insists  that  he  was  the 
absolute  owner  of  the  certificates  and  entitled  to  their  possession 
at  the  time  of  their  alleged  conversion  December  2,  1907;  at 
which  time  he  claims  that  he  made  a  demand  upon  the  defendant 
for  the  delivery  to  him  of  the  certificates,  but  that  the  defendant 
refused  to  so  deliver  them. 

It  is  admitted  by  the  defendant  that  the  book  value  of  the 
stock  in  question,  as  shown  by  a  statement  of  the  financial  con- 
dition of  the  defendant  corporation  as  of  October  31,  1907,  was 
$125.00  per  share. 

The  defendant  does  not  deny  that  two  certificates  for  the 
aggregate  ntunberof  fifteen  shares  of  its  capital  stock  were  made 
out  in  due  form  in  the  name  of  the  plaintiff,  but  denies  that  the 
plaintiff  at  the  time  of  their  alleged  conversion  was  the  owner 
thereof,  or  had  a  right  to  their  possession. 

It  is  claimed  by  the  defendant  that  at  or  about  the  time  the 
said  certificates  were  made  out  the  plaintiff  agreed  that  he  would 
hold  the  stock  only  so  long  as  he  continued  in  the  emplojonent  of 
the  defendant,  and  that  such  employment  ceased  before  the  time 


Digitized  by  VjOOQIC 


LAYMAN  vs.  SLOCOMB   AND  CO.  405 

CHARGE. 

of  demand  and  refusal. 

The  defendant  also  contends  that  such  agreement  was  made 
by  the  plaintiff  verbally  to  F.  F.  Slocomb,  and  admitted  to  others; 
and  also  that  such  agreement  is  evidenced  by  certain  entries  made 
in  pencil  at  the  bottom  of  the  certificates  by  Slocomb,  (who  was 
the  president  of  the  defendant  corporation),  with  the  knowledge 
and  approval  of  the  plaintiff. 

Such  entries  are  in  the  following  language: 

On  one  of  the  certificates — "On  leaving  employ  of  company 
the  shares  to  revert  to  F.  F.  Slocomb." 

On  the  other  certificate — "The  shares  to  revert  to  F.  F. 
Slocomb  should  A.  C.  L.  leave  employ  of  company." 

The  plaintiff  denies  that  he  ever  made,  or  consented,  to  such 
an  agreement,  or  that  he  had  any  knowledge  of  said  entries  until 
a  long  time  after  they  purport,  or  are  alleged,  to  have  been  made. 

The  gist  of  the  action  of  trover  is  the  wrongful  conversion 
of  the  property  by  the  defendant,  and  it  may  be  shown  by  any 
competent  proof  of  the  actual  fact  of  its  appropriation  by  the 
defendant  to  his  own  use.  It  may  be  proved,  prima  facte,  by  a 
demand  upon  the  defendant  for  the  property  and  his  refusal  to 
deliver  it. 

Stewart  vs.  Bright,  6  Houst.  344. 

And,  as  was  said  by  Chief  Justice  Cooley  in  the  case  of 
Daggett  vs.  Davis,  53  Mich.  35,  "while  such  demand  and  refusal 
may  not  of  themselves  constitute  a  conversion  they  are  never- 
theless proper  and  competent  evidence  to  be  submitted  to  the 
jury,  and  to  be  considered  by  them  in  determining  whether  there 
was  a  conversion." 

In  the  latter  case  the  Court  did  say  that  if  the  conversion  was 
made  out  the  plaintiff  was  not  entitled  to  recover  the  market 
value  of  the  shares.  But  such  ruling  was  based  upon  the  particu- 
lar and  peculiar  facts  of  that  case,  the  Court  saying,  "the  plain- 
tiff has  all  the  while  remained,  and  still  is,  the  owner  of  the  shares, 
and  the  defendant  will  not  by  the  recovery  become  owner." 

The  Michigan  case  is  manifestly  different  from  the  one  before 
us;  and,  moreover,  our  own  Court  in  the  case  of  Stewart  vs. 
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Bright  above  mentioned,  which  was  an  action  of  trover  for  the 
conversion  of  certificates  of  stock,  as  is  the  present  one,  held  that 
the  measure  of  danwiges  was  the  value  of  the  stock  at  the  time  of 
its  conversion. 

We  may  say  to  you  also  that  in  determining  whether  there 
was  a  conversion  of  the  certificates  by  the  defendant  you  may 
consider  any  act  of  control  or  dominion,  if  any  there  was,  over  the 
certificates  by  the  defendant,  without  the  plaintiff's  authority  or 
consent,  and  in  disregard,  violation  or  denial  of  his  rights  as  a 
stockholder  of  the  company. 

But  all  such  evidence  may  be  rebutted,  and  it  is  for  you  to 
say  whether  it  has  been  in  this  case.  If  you  find  that  the  cer- 
tificates in  question  did  not  belong  to  the  plaintiff  after  he  left 
the  employ  of  the  defendant,  and  at  the  time  of  the  alleged 
demand  and  refusal,  then  there  was  no  wrongftil  conversion  and 
your  verdict  should  be  for  the  defendant.  Or  if  you  should  find 
that  there  was  a  conversion  of  the  certificates,  but  that  they  were 
at  the  time  of  such  conversion  in  the  possession  of  F.  F.  Slocomb 
individually  and  were  so  converted  by  him  and  not  by  the  defen- 
dant corporation  acting  by  and  through  F.  F.  Slocomb  its  presi- 
dent, your  verdict  shoidd  be  in  favor  of  the  defendant;  because 
in  order  for  the  plaintiff  to  recover  in  this  action  it  is  necessary 
that  he  should  have  proved  to  your  satisfaction  that  the  property 
in,  or  ownership  of,  the  certificates  of  stock  was  in  him,  and  that 
he  had  a  right  to  their  possession  at  the  time  of  the  alleged  con- 
version of  them  by  the  defendant,  and  also  that  the  defendant 
corporation  wrongfully  converted  the  same  to  its  own  use. 

If  you  are  satisfied  by  a  preponderance  of  the  evidence  in  this 
case  that  the  property  or  ownership  of  the  certificates  of  stock, 
or  either  of  them,  was  in  the  plaintiff  at  the  time  of  the  demand 
and  refusal,  that  is,  on  December  2,  1907,  the  time  of  the  alleged 
conversion;  and  that  he  the  plaintiff  then  had  a  right  to  the 
possession  of  them,  or  either  of  them,  and  shall  also  believe 
that  the  defendant,  then  having  the  possession  of  the  certificates, 
wrongftdly  converted  the  same  to  his  own  use,  your  verdict  should 
be  in  favor  of  the  plaintiff,  and  for  such  sum  as  you  believe  from 
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the  evidence  was  the  value  of  such  shares  of  stock  at  the  time  of 
the  conversion. 

Whenever  the  evidence  is  conflicting,  it  is  your  duty  to  recon- 
cile such  conflict  if  you  can, but  if  you  cannot  do  so  you  should 
accept  that  testimony  which  you  consider  most  credible,  and 
entitled  to  your  belief. 

(At  the  aboTe  trial  the  jury  disagreed.  At  a  tubfeauent  trial  on  March  15, 
1909.  the  jury  again  disagreed.  At  a  third  trial,  on  May  28,  1909,  a  verdict 
was  rendered  inlaTor  of  the  plaintiff  for  $37S.17.) 
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State  vs,  Greensbury  A.  Short. 

Information — Primary     Election — Demurrer — Divided     Court 
— Nolle  Prosequi, 

1.  The  information  charged  that  the  defendant  made  corrupt  use  of 
money  as  an  inducement  or  reward  for  the  giving  a  vote  at  a  certain  pri- 
mary election  held  by  the  Republican  party,  etc.,  without  defining  the 
character  of  such  primary  election. 

2.  The  information  was  spedallv  demurred  to,  because  it  did  not 
appear  that  said  primary  election  was  held  for  the  purpose  of  nominating 
any  candidate  or  candidates  to  be  voted  for  at  a  general,  special  or  muni- 
cipal election  in  this  State  or  elsewhere,"  as  provided  inAr/ici^  5,  Section 
7  of  the  Constitution t  under  which  the  information  was  framed.  In  other 
words,  that  the  information  did  not  describe  any  offense  under  the  penal 
portion   of    the  Constitution. 

3.  The  Court,  consisting  of  two  Judges,  could  not  agree  upon  the 
question  raised  by  demurrer. 

(AprU    17,    1907.) 

Judges  Spruance  and  Boyce  sitting. 

Robert  H.  Richards,  Attorney-General,  for  the  State. 

Daniel  J.  Layton,  Jr.,  for  the  defendant. 

Court  of  General  Sessions,  Sussex  County,  April  Term,  19r»7. 

Information  for  violation  oi  Section  7,  Article  5,  of  Consti- 
tution, by  offering  money  for  a  vote  at  a  primary  election  in 
Sussex  County. 

Demurrer.     See  facts  in  opinions  following. 

Spruance,  J.: — We  have  considered  the  demurrer  argued 
this  morning,  and  are  now  prepared  to  announce  our  conclusions. 

It  will  be  understood  that  what  I  shall  say  is  the  expression 
of  my  own  views  as  a  member  of  the  Court,  and  not  the  announce- 
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ment  of  the  opinion  of  the  Court,  as  I  understand  that  my 
brother  Boyce  does  not  feel  able  to  agree  with  the  views  which  I 
entertain  upon  this  subject. 

The  two  counts  of  the  information,  as  far  as  the  matter  now 
under  consideration  is  concerned,  are  substantially  the  same. 
They  charge  that  the  defendant  made  corrupt  use  of  money  to  in- 
fluence a  vote,  to-wit,  the  vote  of  one  Byron  Salmons,  as  an  in- 
ducement or  reward  for  the  giving  a  vote,  to-wit,  the  vote  of  him 
the  said  Salmons,  at  a  certain  primary  election  then  and  there 
being  held  by  the  Republican  party,  etc.,  without  defining  the 
character  of  that  primary  election.  The  demurrer  alleges,  as  a 
special  cause  of  demurrer,  that  it  does  not  appear  by  said  informa- 
tion that  the  said  primary  election  was  "held  for  the  purpose  of 
nominating  any  candidate  or  candidates  to  be  voted  for  at  a 
general,  special  or  municipal  election  in  this  State  or  elsewhere," 
as  provided  in  Article  5,  Sec,  7  of  the  Constitution,  under  which  the 
information  is  framed.  In  other  words,  that  the  information 
does  not  describe  any  oflfense  under  this  penal  portion  of  the 
Constitution. 

The  provision  of  the  Constitution  under  which  the  informa- 
tion is  filed,  omitting  the  parts  that  are  not  connected  with  this 
matter,  is  as  follows:  "Every  person  who  either  in  or  out  of  the 
State  shall  receive  or  accept,  or  offer  to  receive  or  accept,  or  shall 
pay,  transfer  or  deliver,  or  offer  or  promise  to  pay,"  etc.,  "to  be 
paid  or  used,  any  money  or  other  valuable  thing  as  a  compensa- 
tion, inducement  or  reward  for  the  giving  or  withholding,  or  in 
any  manner  influencing  the  giving  or  withholding,  a  vote  at  any 
general,  special  or  mimicipal  election  in  this  State,  or  at  any 
primary  election,  convention  or  meeting  held  for  the  piupose  of 
nominating  any  candidate  or  candidates  to  be  voted  for  at  such 
general,  special  or  mimicipal  election;"  etc. 

The  only  definition  of  the  quality  of  the  election  at  which 
this  corrupt  use  of  money  is  alleged,  is  that  it  was  a  primary  elec- 
tion.    This  is  not  sufficient. 

As  I  read  this  provision  of  the  Constitution  it  is  applicable 
not  to  every  kind  of  primary  election,  but  only  to  a  primary  elec- 
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tion  **  held  for  the  purpose  of  nominating  any  candidate  or  candi- 
dates to  be  voted  for  at  such  general,  special  or  municipal  elec- 
tion.'* The  same  definition  is  to  be  applied  to  the  words  "con- 
vention" and  "meeting,"  precisely  as  if  this  provision  had  read 
thus :  **  Influence  the  giving  or  withholding  a  vote  at  any  primary 
election  held  for  the  purpose  of  nominating  any  candidate  or 
candidates  to  be  voted  for  at  such  general,  special  or  municipal 
election,  or  at  any  convention  held  for  the  purpose  of  nominating 
any  candidate  or  candidates  to  be  voted  for  at  any  such  general, 
special  or  mtmicipal  election;  or  at  any  meeting  held  for  the  pur- 
pose of  nominating  any  candidate  or  candidates  to  be  voted  for  at 
such  general,  special  or  mimicipal  election." 

The  contention  of  the  learned  Attorney-General  would  make 
this  provision  apply  to  a  primary  election  held  for  the  purpose  of 
choosing  delegates  to  a  State  Convention,  whose  sole  business  was 
to  pass  resolutions,  or  to  elect  delegates  to  a  national  convention, 
which  national  convention  should  select  candidates  to  be  voted 
for  at  the  general  election. 

We  sometimes  speculate  as  to  what  the  law-making  body — 
the  Legislature  or  Constitutional  Convention — intended  to  do. 
It  is  very  difficult  to  tell  what  the  members  of  the  Convention 
thought  upon  tliis  subject,  but  the  only  important  question  is, 
what  did  they  do?  Where  their  meaning  can  be  found  within 
the  four  comers  of  the  instrument,  that  is  the  end  of  all  construc- 
tion. To  my  mind  there  is  no  ambiguity  about  this  matter.  It 
is  plain  and  simple,  that  this  provision  is  applicable  only  to  a 
primary  election  "held  for  the  purpose  of  nominating  any  candi- 
date or  candidates  to  be  voted  for  at  such  general,  special  or 
municipal  election." 

This  information  does  not  describe  the  primary'  election  in 
question  further  than  to  call  it  a  primary  election  held  by  the 
two  parties  in  a  certain  place.  Nobody  can  know  from  reading 
the  information  what  was  the  purpose  of  the  said  primary  elec- 
tion. Was  it  to  nominate  candidates  to  be  voted  for  at  a  general 
election?  If  so,  it  ought  to  have  been  stated.  We  cannot  infer 
it.  Was  it  to  nominate  delegates  to  a  State  Convention  which 
should  nominate  candidates  for  office?    We  do  not  know.     The 
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information  fails  to  describe  any  offense  punishable  under  the 
said  provision  of  the  Constitution.  If  this  case  should  go  to  trial, 
whatever  might  be  the  evidence  as  to  the  use  of  money  for  por- 
rupt  purposes,  I  should  be  obliged  to  vote  not  guilty;  because  I 
could  not  consent  to  the  conviction  of  a  man  for  an  act  which  is 
not  an  offense  under  the  Constitution  or  laws  of  this  State, 

BoYCE,  J.: — I  regret  very  much  that  I  am  imable  to  concur 
with  my  brother  Spruance. 

The  information  in  this  case  was  filed  under  Article  5,  Section 
7  of  the  Constitution  of  this  State,  which  provides  that  "Every 
person  who  either  in  or  out  of  the  State  shall  receive  or  accept, 
or  offer  to  receive  or  accept  or  shall  pay,  transfer  or  deliver, 
or  offer  or  promise  to  pay,  transfer  or  deliver,  or  shall  contribute, 
or  offer  or  promise  to  contribute,  to  another  to  be  paid  or  used, 
any  money  or  other  valuable  thing  as  a  compensation,  induce- 
ment or  reward  for  the  giving  or  withholding,  or  in  any  manner  in- 
fluencing the  giving  or  withholding  a  vote  at  any  general,  special, 
or  municipal  election  in  this  State,  or  at  any  primary  election, 
convention  or  meeting  held  for  the  purpose  of  nominating  any 
candidate  or  candidates  to  be  voted  for  at  such  general,  special  or 
mimicipal  election     *     *     *    shall  be  deemed,**  etc. 

There  are  two  counts  in  the  information.  It  is  only  necessary 
to  state  the  substance  of  the  first  which  charges** that  Greens- 
bury  A.  Short,  on  the  first  day  of  September,  A.  D.  1906.  at 
Georgetown  Hundred,  in  the  County  of  Sussex,  and  State  of  Dela- 
ware, did  unlawfully  offer  and  promise  to  pay  to  another,  to- wit; 
to  a  certain  B)rron  P.  Salmons,  certain  money,  to-wit,  the  sum  of 
five  dollars,  etc.,  as  a  compensation,  etc.,  for  the  giving  a  vote,  to- 
wit,  the  vote  of  him,  the  said  Bjrron  P.  Salmons,  at  a  certain 
primary  election,  then  and  there  being  lawfully  held,*'  etc. 

Counsel  for  the  defendant  has  demtirred  to  the  information, 
and  he  has  assigned  as  one  of  the  reasons  therefor  *'that  it  does 
not  appear  in  and  by  said  information  that  the  primary  elec- 
tion therein  specified  and  mentioned  was  held  for  the  purpose  of 
nominating  any  candidate  or  candidates  to  be  voted  for  at  any 
general,  special  or  municipal  election  to  be  held  in  this  State." 
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Primary  elections  in  this  and  in  Kent  County  were  held  for 
many  years  before,  and  at  the  time  of,  the  adoption  of  the  Con- 
stitution, and  have  since  been,  and  are  now,  held  for  the  purpose 
of  electing  delegates  to  a  convention,  county  or  state,  as  the  case 
may  be,  to  nominate  candidates  to  be  voted  for,  etc.,  and  were  not 
and  are  not  now,  held  for  the  purpose  of  nominating  candidates 
to  be  voted  for,  etc. 

The  question  before  us  is  one  of  construction,  and  it 
turns  upon  the  meaning  of  the  phrase  contained  in  the  said 
section  of  the  Constitution,  which  reads: — "Or  at  any  primary 
election,  convention  or  meeting  held  for  the  purpose,"  as 
above  quoted.  It  involves  a  simple  question  of  intention, 
and  it  is  not  one  where  the  intention  is  rendered  doubtful 
by  reason  of  apparently  conflicting  provisions  or  directions 
in  the  Constitution.  It  is  simply  whether  the  particular 
offense  as  charged  in  the  information  is  expressly  or  ex- 
plicitly provided  for  by  the  said  article  of  the  Constitu- 
tion. The  words  used  in  the  said  phrase,  relied  upon  by  the 
demurrant,  are  clear  and  unambiguous,  and  there  is  scarcely 
any  room  left  for  construction.  The  most  that  may  be  said  is 
that  the  particular  intention  of  the  framers  of  the  Constitution  is 
not  precisely  expressed.  Grammatically,  the  language  of  the 
phrase  itself  may  be  read  two  or  more  ways.  This  being  so,  it  be- 
comes the  duty  of  the  Coiut  to  so  render  it  as  that  it  will  convey 
the  true  sense  and  meaning  which  the  framers  intended. 

It  is  perfectly  manifest  that  the  design  and  purpose  of  the 
said  article  of  the  Constitution  was  to  eradicate,  if  possible, 
bribery  at  elections  in  this  State.  The  framers  were  fandUar 
with  the  evil  existing  at  the  time  of  the  adoption  of  the  Constitu- 
tion, and  the  members  from  Kent  and  Sussex  Counties  were  not 
less  so  than  those  from  New  Castle  County.  It  was  intended  by 
the  said  article  to  strike  at  the  very  root  of  the  evil  of  bribery  at 
elections,  by  preventing  it  at  primary  elections.  It  is  conceded 
that  the  Constitutional  Convention  did  unmistakably  make  pro- 
vision against  the  evil  at,  "any  primary  election,  convention  or 
meeting  held  for  the  purpose  of  nominating  candidates,"  etc. 
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No  such  primary  elections  were  held  in  Kent  and  Sussex  Counties 
but  might  be  held  in  New  Castle  County  under  a  primary  election 
law  for  that  County.  The  framers  of  the  Constitution  are  pre- 
sumed to  have  had  knowledge  of  the  character  of  primary  elec- 
tions then  held  in  this  State,  and  that  there  were  two  kinds. 
And  it  seems  inconceivable  that  they  should  have  intended  to 
prohibit  bribery  at  one  kind  of  primary  elections  and  not  at  the 
other;  and  that  the  members  of  the  Convention  from  Kent  and 
Sussex  Counties,  composing  as  they  did,  two-thirds  of  the  mem- 
bership of  the  Convention,  should  have  intended  to  make  bribery 
at  primary  elections  in  New  Castle  County,  if  held  under  the  pri- 
mary election  law  for  that  County,  a  criminal  offense,  and  not 
have  intended  to  make  bribery  at  primary  elections  held  in  Kent 
and  Stissex  Counties  a  like  offense. 

Was  not  the  evil  likely  to  be  as  great  at  a  primary  election 
held  to  elect  delegates  to  a  county  or  State  convention  as  it  was 
at  a  primary  election  '*held  for  the  purpose  of  nominating  candi- 
dates," etc? 

And  as  we  find  the  language  ard  granmiatical  construction  of 
the  said  phrase,  in  view  of  the  design  and  purpose  of  the  said 
article,  may  we  not  reasonably  conclude  that  the  framers  of  the 
Constitution  intended  it  to  embrace  both  kinds  of  primary  elec- 
tions? 

With  their  knowledge  of  the  existence  of  the  evil  of  bribery 
and  their  evident  intended  purpose  to  eradicate  it,  are  we  not 
boimd  to  infer  such  an  intention? 

It  has  been  urged  that  because  the  said  article  is  penal,  it 
must  be  construed  strictly.  This  is  a  settled  principle  in  the 
construction  of  penal  statutes.  But  this  rule  is  not  so  strict  as  to 
require  that  the  very  purpose  and  intention  of  the  framers  of  the 
Constitution  should  be  defeated.  A  constitution  is  not  to  re- 
ceive a  technical  construction,  like  a  common  law  instrument  or  a 
statute-  It  is  to  be  interpreted  so  as  to  carry  out  the  principles 
and  purposes  of  the  government,  not  to  defeat  them. 

Thomison  vs.  Bachert,  112  Pa.  St.,  322. 

The  phrase  reUed  upon  by  the  defendant  being  a  part  of  the 
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Constitution,  should,  at  least,  receive  such  liberal  construction  as 
will  enable  us  to  arrive  at  the  intention  which  the  framers  had  in 
mind  in  adopting  the  article  containing  it.  And  in  seeking  their 
intention,  though  dealing  with  a  penal  provision,  I  think  it  safe  to 
say  that  there  is  no  presumption  of  an  intention  to  use  the  words 
of  the  said  phrase  in  that  restricted  sense  in  which  counsel  for  the 
defendant  has  construed  it. 

If  used  in  that  restricted  sense,  it  must  be  because  it  appears 
to  express  the  clear,  unmistakable  intention  of  the  farmers,  to  be 
gathered  from  the  phrase  itself. 

The  construction  which  I  am  constrained  to  contend  for, 
being  equally  within  the  letter  or  language  of  the  phrase,  may  be 
fairly  inferred  to  be  within  the  intention  of  the  framers;  and 
especially  so  if  it  shall  best  promote  the  object  and  purpose 
of  the  framers  in   adopting  it. 

If  I  can  find  in  reading  said  article  that  the  framers  of  the 
Constitution  have  made  it  an  offense  to  offer  and  promise  to  pay 
to  another  any  money  as  a  compensation,  etc.  for  the  giving  a 
vote  at  a  primary  election,  without  the  qualifying  words  "held 
for  the  purpose,"  etc. — that  the  phrase  relied  upon  has  that  mean- 
ing equally  with  another  without  involving  an  abstirdity  or  con- 
tradiction,I  am  at  liberty,  especially  in  view  of  the  evident  object 
and  purpose  of  the  Constitutional  Convention,  to  say  that  such 
was  their  intention.  It,  therefore,  seems  to  me  that  the  case  at 
bar  is  clearly  within  the  intention  ofthe  framers  of  the  Constitu- 
tion— especially  so  when  I  consider  the  tenor  of  the  whole  of  the 
said  article,  and  the  object  and  purpose  which  the  framers  had  in 
mind  adopting  it.  I  realize  that  the  plain  and  obvious  meaning 
of  the  Constitution  is  not  to  be  overridden  by  extraneous  con- 
siderations, but  when  the  text  is  susceptible  of  more  than  one 
reading  as  in  this  case,  and  there  is  nothing  in  the  other  parts  of 
the  Constitution  which  requires  it  to  be  read  in  the  restricted 
sense  contended  for,  resort  may  properly  be  had  to  the  circum- 
stances attending  the  formation  of  the  Constitution  and  the  evil 
intended  to  be  removed  or  the  benefit  sought  to  be  secured  by  the 
provision  in  question,  as  well  as  broad  considerations  of  expe- 
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diency ;  the  object  being  to  ascertain  the  reason  which  induced  the 
framers  of  the  Constitution  to  adopt  the  particular  provision  and 
the  purpose  sought  to  be  accomplished  thereby,  in  order  so  to 
construe  the  whole  as  to  make  the  words  consonant  to  that 
reason  and  calculated  to  effect  that  purpose. 

Black  on  Inter,  of  Laws,  29. 

Independent  of  any  reading  or  grammatical  construction 
which  might  be  given  the  said  phrase  so  as  to  relieve  it  of  the 
restricted  construction  contended  for  by  the  defendant,  I  cannot 
escape  the  conviction  that  one  object  and  purpose  which  the 
framers  had  in  mind  in  adopting  the  said  article  of  the  Constitu- 
tion, was  to  prohibit  bribery  at  primary  elections  in  this  State, 
and  that  they  did  not  intend  to  qualify  such  primary  election  by 
the  words  "held  for  the  purpose,"  etc. 

Again,  it  is  said  to  be  a  general  rule,  that  relative,  qualifying 
or  limiting  words  or  clauses  in  a  statute  are  to  be  referred  to  the 
next  preceding  antecedent,  unless  the  context,  or  the  evident 
meaning  of  the  enactment,  requires  a  different  construction. 
Surely,  when  the  evident  meaning  and  purpose  of  the  said  article 
is  considered  in  the  light  of  the  evil  which  it  was  designed  to 
remedy,  there  is  not  anything  to  be  found  in  the  said  article  which 
requires  that  the  qualif)dng  words  '*held  for  the  purpose"  etc. 
should  be  referred  to'*primary  election."  There  is  in  this  case  no 
necessity  for  appl)dng  the  said  qualif)dng  phrase  to  the  antece- 
dent "primary  election"  in  order  to  avoid  violating  any  evident 
purpose  of  the  Constitutional  Convention  in  adopting  the  said 
article.  The  purpose  of  the  framers  seems  to  be  clearly  met  if  the 
said  phrase  is  limited  to  and  made  to  qualify  the  antecedent  word 
"convention  or  meeting."  Indeed  in  this  case  there  would  be  no 
absurdity  if  it  shotdd  be  held  that  the  qualifying  words  refer  to 
"meeting"  only,  the  last  antecedent. 

Black  on  Inter,  of  Laws,  150. 

It  seems  to  me  that  "primary  election"  is  a  term  or  expres- 
sion definite  and  complete  in  itself,  and  that  it  stands  alone  in  the 
light  of  the  general  scope  and  purpose  of  said  article,  and  that  the 
context  does  not  plainly  show,  nor  do  the  rules  of  construction, 


Digitized  by  VjOOQIC 


416 COURT  OF  GENERAL  SESSIONS. 

OPINION — NOLLE    PROS. 

either  legal  or  grammatical,  reqtiire  that  it  should  be  construed 
in  the  limited  or  restricted  sense  contended  for  by  the  counsel  for 
the  defendant. 

To  hold  that  the  said  qualifying  words  "held  for  the  pur- 
pose," etc.,  refer  to  and  qualify  "primary  election"  is,  in  my 
opinion,  to  run  counter  to  the  apparent  meaning,  purpose  and  in- 
tention of  the  framers  of  the  Constitution;  and  I  am,  therefore, 
of  the  opinion  that  the  demurrer  should  be  overruled. 

Nolle  prosequi  entered  by  the  State. 
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United  States,  for  the  use  of  Jambs  C.  Lanham  and  Calbreith 
B.  Lanham,  trading  as  Jambs  C.  Lanham  and  Brother,  vs, 
Joseph  L.  Carpenter,  Jr.,  and  John  P.  Allmonu,  who  were 
sued  with  John  Jacoby.(*). 

Action  of  Debt  on  Contractor's  Bond — Contract — Principal  and 
Surety — Pleading — Evidence — Nonsuit, 

1.  Rulings  of  the  Court  upon  the  admissibility  of  testimony  and 
other  questions  raised  during  the  trial  of  the  case. 

2.  After  considering  the  evidence  produced  by  the  plaintiff  and  the 
pleadings  in  the  case,  the  Court  granted  a  nonsuit. 

(June  16,   1905.) 


Lore,  C.  J.,  and  Grubb  and  Pennewill  J.  J.,  sitting. 

T.  Bayard  Heisel,  Alex,  B,  Cooper  and  E.  5.  Douglass  (of  the 
Washington,  D.  C,  bar)  for  plaintiffs. 

/.  Harvey  Whiteman,  and  William  B,  Prentiss,  (of  the  Wash- 
ington, D.  C.  bar)  for  defendants. 

Superior  Court,  New  Castle  County,  May  Term,  1905. 

Action  op  Debt  (No.  43,  November  Term,  1901)  on  a  Con- 
tractor's Bond. 

Facts:  John  Jacoby  entered  into  a  contract  with  the  Dis- 
trict of  Columbia  to  construct  certain  sewers  in  the  City  of  Wash- 
ington. Under  the  statute  of  the  United  States  he  was  required 
to  enter  into  a  bond  with  surety  for  the  performance  of  his  con- 
tract for  $170,000.  Among  other  conditions  in  the  bond,  was 
this;  that  he  should  *' promptly  make  payments  to  all  persons 
supplying  him  labor  and  materials  in  the  prosecution  of  the  work 
provided  for  in  such  contracts.*'     He  gave  as  securities  upon  this 

(♦)     See  report  of  same  case  in  4  Pennwill,  487,  and  5  Pennewill,  576. 
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bond  Joseph  L.  Carpenter »  Jr.,  and  John  P.  AUmond,  the  de- 
fendants in  this  cause;  this  action  being  an  action  of  debt  upon 
that  bond  for  the  price  of  labor  and  materials  furnished  Jacoby  by 
the  plaintiff. 

The  principal  in  the  bond  died,  and  suit  was  brought  against 
the  surviving  sureties,  Joseph  L.  Carpenter,  Jr.,  and  John  P. 
Allmond. 

At  the  trial,  the  following  questions  were  raised  and  ruled 
upon: 

Mr.  Heiself  of  counsel  for  plaintiffs,  offered  in  evidence  a  cer- 
tified copy  of  the  bond,  contract  and  specifications  of  Jacoby  to 
the  United  States  Government,  under  which  the  work  was 
being  done. 

Mr,  Whiteman: — We  object,  upon  the  material  grounds  that 
this  bond  is  void.  The  main  point  is  this,  that  there  being  no 
authority  requiring  the  execution  of  such  a  bond  for  the  faithful 
performance  of  the  contract  between  Mr.  Jacoby  and  the  District 
of  Columbia,  it  is  not  competent  for  the  authorities  of  the  Dis- 
trict of  Columbia  to  appropriate  the  name  of  the  United  States 
for  the  making  of  such  a  bond.  We  contend  that  the  statute 
which  has  been  introduced  into  evidence,  under  which  this  suit  is 
brought  and  under  which  they  are  seeking  to  recover,  is  a  statute 
authorizing  the  execution  of  a  bond  where  a  contract  is  made  with 
the  United  States.  That  being  the  express  term,  that  wotdd  not 
authorize  the  District  of  Columbia  as  a  separate  and  distinct 
municipal  corporation  to  execute  a  bond  in  the  name  of  the 
United  States.  The  point,  briefly  expressed,  is  this:  that  the 
statute  introduced  does  not  apply  to  the  District  of  Columbia,  and 
therefore  not  applicable  to  this  suit. 

Pennewill,  J.: — Is  it  not  your  contention  that  the  bond  in 
question  is  not  authorized  by  the  statute  ? 

Mr,  Whiteman: — Exactly  so,  because  this  work  was  not  done 
for  the  United  States,  but  for  the  District  of  Columbia. 

Mr.  Prentiss: — Under  the  organic  act  organizing  the  District 
of  Columbia,  the  District  is  authorized  to  take  such  bonds  in  the 
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name  of  the  United  States.  Our  contention  is  that  this  is  a 
statutory  remedy  applicable  to  contracts  with  the  United  States 
and  not  to  contracts  with  the  District  of  Columbia,  and  therefore 
the  inclusion  of  this  additional  condition  in  the  bond  is  not  sup- 
ported by  the  statute,  and  cannot  support  an  action  based  upon 
the  statute. 

(After  a  protracted  discussion  of  the  above  points  and  the 
citation  of  numerous  authorities  by  the  respective  counsel,  the 
Court  rendered  the  following  opinion:) 

Pbnnbwill,  J.: — ^This  is  a  very  important  question,  and 
we  have  had  but  a  very  short  time  in  which  to  consider  it.  It  is 
manifestly  vital.  We  do  not  feel  that  we  ought  to  exclude  this 
testimony  at  this  stage  of  the  case.  What  our  opinion  may  be  if 
we  shall  charge  the  jury,  or  at  a  later  stage  of  the  case,  we  cannot 
now  state.    That  will  be  a  matter  for  argument  later. 

Is  there  any  other  ground  of  objection? 

Mr.  Prentiss: — ^We  have  a  further  objection  to  the  introduc- 
tion of  this  contract  in  evidence,  namely,  upon  the  ground  that 
the  Act  of  Congress  passed  since  the  suit  was  instituted  has  now 
taken  jurisdiction  from  every  tribunal  except  the  Circuit  Court 
for  the  District  of  Columbia  where  the  work  was  to  be  performed. 

Pbnnbwill,  J. : — ^The  Court  think  the  evidence  offered  can- 
not be  excluded  upon  this  ground,  and  we  admit  it,  subject  to 
further  consideration  in  the  later  stages  of  the  case. 

Calbreith  B.  Lanham,  one  of  the  plaintiflfs,  testified  in  part 
as  follows: 
By  Mr.  Heisel: 

Q.     What  relation  is  James  C.  Lanham  to  you,  if  any? 

A.     A  brother. 

Q.     Did  you  have  any  business  relations  with  him  in  1901? 

A.     Yes  sir. 

Q.     Will  you  state  what  those  business  relations  were? 

A.  We  were  partners,  building  a  tunnel  for  John  Jacoby  in 
the  District  of  Columbia. 

Q.    Under  what  name  were  you  trading? 

A.    James  C.  Lanham  and  Brother. 
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Q.  Were  you  acqtiainted  with  the  work  that  Mr.  Jacoby 
was  doing  there? 

A.     Yes  sir. 

Q.     What  was  that  work? 

A.  He  was  building  a  sewer  called  the  East  Side  Intercept- 
ing sewer. 

Q.  Were  you  familiar  with  the  contract  that  Mr.  Jacoby 
had  with  the  United  States  Government  for  doing  certain  sewer 
work  in  Washington? 

A.  I  was  more  or  less  familiar  with  it.  I  rode  over  it  with 
him  numerous  times. 

Q.  Was  this  work  that  you  were  doing,  in  pursuance  of  the 
contract  that  Mr.  Jacoby  had  with  the  District  of  Columbia? 

A.     A  portion  of  it. 

Q.     What  was  the  work  that  you  were  doing? 

A.     We  drove  a  tunnel  and  two  shafts  for  the  same. 

Q.  There  is  in  evidence  here  a  modification  of  the  contract 
between  Mr.  Jacoby  and  the  District  of  Columbia  that  says: 
"That  the  specification  of  said  contracts,  in  so  far  as  they  require 
the  excavation  of  a  trench  for  said  sewer  from  a  point  near  the 
intersection  of  Eighth  and  M  Streets  S.  E.  eastward  to  foiuteenth 
and  M  Streets  S.  £.,  shall  be  so  modified  as  to  permit  the  said 
John  Jacoby  to  excavate  a  timnel  between  said  points  instead  of 
excavating  an  open  trench  and  constructing  therein  a  portion  of 
said  sewer,"  etc.  Was  or  was  not  the  tunnel  which  you  say  you 
were  digging  for  Mr.  Jacoby  within  the  points  named  in  what 
I  have  read  to  you  here? 

(Objected  to  by  Mr.  Whiteman,  who  states  that  he  will  ask 
the  witness  if  the  work  he  did  in  relation  to  the  above  question 
was  done  in  pursuance  of  a  written  contract  between  his  fiim  and 
Mr.  Jacoby.  Mr.  Heisel  objects  to  Mr.  Whiteman's  asking  such 
a  question  as  proposed  at  this  stage  of  the  case). 

Pbnnewill,  J. : — A  majority  of  the  Court  think  the  question 
asked  the  witness  by  Mr.  Heisel  is  admissible.  How  far  you  will 
be  permitted  to  go  is  another  question.  We  think  the  proposed 
question  of  Mr.  Whiteman  is  not  admissible  at  this  time. 
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Mr.  Whiteman: — My  specific  objection  to  the  question  last 
asked  the  witness  by  Mr.  Heisel  is,  that  what  was  done  was  done 
ptirsuant  to  a  written  contract  between  the  use  plaintiffs  and  Mr. 
Jacoby;  and  I  note  an  exception  to  the  ruling  of  the  Court  on  the 
ground  that  the  writing  itself  is  the  best  evidence. 

Pennewill,  J. : — A  majority  of  the  Court  think  the  question 
is  admissible. 

Q.  {By  Mr,  Heiset)  Do  you  understand  the  question, 
Mr.  Lanham? 

A.     Yes  sir. 

Q.     Please  answer  it. 

A.     Yes  sir. 

Q.  That  is,  the  work  was  done  under  the  modification  be- 
tween those  points? 

A.     Yes  sir. 

Q.  You  furnished  Mr.  Jacoby  with  all  materials  that  were 
used,  and  labor,  in  the  prosecution  of  that  work  between  those 
points? 

(Objected  to  by  Mr.  Whiteman,  of  cotmsel  for  defendants,  on 
the  ground  that  the  witness  was  asked  to  speak  of  the  contents  of 
a  written  paper,  and  that  the  paper  itself  was  the  best  evidence.) 

Pennewill,  J. : — A  majority  of  the  Cotut  think  this  question 
is  admissible. 

A.     Yes  sir. 

Q.     Was  that  in  pursuance  to  a  written  or  an  oral  contract? 

A.     A  written  contract. 

Mr,  Heisel  (handing  paper  to  witness) ; — It  has  been  agreed 
between  coimsel  for  the  defendants  and  myself  that  this  copy  of 
the  contract  between  Mr.  Lanham  and  his  brother,  trading  as 
Lanham  and  Brother,  and  Mr.  Jacoby,  shall  be  admitted  in 
evidence..  A  memorandum  upon  it  says:  "Compared  and  ap- 
proved by  Whiteman  and  Heisel  to  be  admitted  in  evidence  under 
agreement.*' 

Pennewill,  J.: — Then  there  is  no  objection? 

Mr,  Whiteman: — There  is  this;  Mr.  Heisel  and  I  have  some 
agreements,  and  we  admit  that  those  shall  be  received  as  a  copy  of 
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the  contract  and  that  the  matter  of  formal  proof  of  its  execution 
is  admitted.  On  the  other  hand,  Mr.  Heisel  admits  that  a  certain 
suit  in  the  Supreme  Court  of  the  District  of  Columbia  by  these 
same  plaintiffs,  Lanham  and  Brother,  upon  this  same  contract, 
and  that  in  that  case  the  Coiut  had  jurisdiction  to  hear  and  deter- 
mine all  matters  in  controversy  arising  out  of  this  contract  and 
also  had  jurisdiction  of  the  parties,  and  that  the  Jacoby  named  in 
the  present  suit  is  the  same  Jacoby  as  named  in  the  suit  referr- 
ed to  in  the  Supreme  Court  at  Washington. 

Mr,  Heisel: — I  think  that  is  correct. 

Pennewill,  J.: — Is  it  in  writing? 

Mr.  Whiteman: — No  sir;  it  is  merely  a  memorandum. 

Mr.  Heisel: — ^The  whole  agreement  was  this;  that  instead  of 
obliging  us  to  call  the  attesting  witnesses  to  prove  this,  it  would  be 
put  in  under  the  agreement  referred  to. 

Pennewill,  J.: — The  reasons  are  immaterial — do  you  agree 
that  it  shall  be  admitted? 

Mr.  Whiteman: — I  do. 

Pennewill,  J. : — It  is  admitted  in  evidence. 

(The  same  is  marked  by  the  Stenographer  "Plaintiffs' 
Exhibit  No.  3"). 

(Mr.  Heisel  here  reads  said  Plaintiffs'  Exhibit  No.  3  to  the 
jury). 

(Mr.  Whiteman  here  begins  to  read  the  memorandimi  agree- 
ment made  between  himself  and  Mr.  Heisel,  to  which  Mr.  Cooper, 
of  cotmsel  for  plaintiffs,  objects). 

Pennewill,  J.: — Is  there  any  reason  why  these  papers 
should  be  admitted  simultaneously? 

Mr,  Cooper: — No  sir. 

Mr,  Whiteman: — I  only  want  to  protect  m)rself  as  to  my 
proof. 

Mr.  Heisel: — ^The  agreement  is  simply  this;  that  when  he 
comes  to  prove  certain  things  in  his  defense,  I  am  ready  to  admit 
them. 

Pennewill,  J. : — Have  you  agreed  that  it  is  to  be  ad- 
mitted at  the  present  time? 
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Mr.  Heisel: — Yes  sir;  at  the  proper  time. 

Pbnnbwill,  J. : — Suppose  you  read  the  memorandum. 

Mr.  Whiteman: — It  is  as  follows:  "It  is  admitted  that  the 
Supreme  Court  of  the  District  of  Columbia  is  a  Court  of  General 
jurisdiction  and  competent  to  hear  and  determine  the  matters  in 
controversy  in  the  said  cause  tried  in  the  said  Court  and  the  mat- 
ters in  controversy  in  this  case;  that  this  cause  was  instituted  in 
said  Supreme  Court;  that  the  Court  of  Appeals  of  the  District  of 
Columbia  is  a  Court  of  competent  appellate  jurisdiction  to  re- 
view and  revise  the  judicial  actions  of  said  Supreme  Court.** 

Pennewill,  J.: — l>o  you  agree  to  that? 

Mr.  Heisel: — That  is  the  agreement  I  had  with  Mr.  White- 
man,  which  was  to  be  put  in  when  he  put  in  his  case. 

Pennewill,  J. : — It  is  not  put  in  now,  but  he  simply  identi- 
fies it. 

Q.  (By  Mr.  Heisel)  How  many  linear  feet  of  tunnel  excava- 
tions were  made  by  you  and  your  brother  for  Mr.  Jacoby  under 
the  terms  of  this  contract — speak  of  your  own  knowledge? 

A.     Six  himdred  and  four  (604)  feet. 

Q.     How  do  you  know? 

A.  Because  I  walked  it  and  measured  it  and  looked  at  it  a 
number  of  times  and  I  ought  to  know. 

Q.     How  did  you  measture  it? 

A.  By  merely  pacing  it  lots  of  times,  and  the  last  and  final 
time  with  a  tape  line  made  of  steel — ^me  at  one  end  and  another 
man  at  the  other. 

Q.     And  you  say  there  were  604  feet? 

A.     Yes  sir;  and  maybe  more,  but  that  I  am  positive  of. 

Q.  And  that  was  done  under  this  contract  at  the  place  men- 
tioned in  the  contract  between  Mr.  Jacoby  and  the  District  of 
Columbia,  the  tunnel  work  tmder  his  contract? 

A.     Yes    sir. 

Q.  What  other  excavation  was  there  that  you  did  under 
this  contract— did  you  dig  the  shafting? 

(Objected  to  by  Mr.  Prentiss,  ot  coimsel  for  defendants,  as 
irrelevant,  because,  as  he  contended,  it  would  appear  that  the 
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contract  between  Jacoby  and  the  District  of  Columbia  did  not 
contemplate  any  shafting  and  therefore  it  was  not  within  the  pur- 
view of  the  obligation  assumed  by  the  sureties;  and  furthermore, 
even  if  the  modification  of  the  contract  permits  tunneling,  it  does 
not  provide  for  any  shafting.  The  modification  merely  was  that 
between  certain  points  there  was  to  be  a  ttmnel  instead  of  an  op- 
ening or  cut.  When  he  reached  that  point  with  his  cut,  he  could 
have  gone  right  straight  on  with  his  ttmnel.  It  was  not  necessary 
to  go  up  to  the  surface  at  different  points  a^d  drive  shafts  to  meet 
the  middle  of  the  tunnel.  That  was  done  more  as  a  matter  of 
convenience  and  economy  between  Jacoby  and  Lanham  and 
Brother,  because  the  work  might  have  been  done  a  little  more 
cheaply  that  way;  the  sureties  however,  are  to  stick  to  the  letter 
of  the  contract,  and  that  does  not  provide  for  any  shafting. 

Pennewill,  J.: — Your  objection,  Mr.  Prentiss,  is  that  it 
was  not  necessary,  in  order  to  construct  the  sewer,  that  the 
shafts  should  be  dug? 

Mr,  Prentiss: — Yes  sir. 

Pennewill,  J.: — And  you,  Mr.  Heisel,  contend  that  it  was 
necessary? 

Mr.  Heisel: — Yes  sir. 

Pennewill,  J.:     Is  not  that  a  matter  for  the  jiuTT? 

Mr,  Prentiss:  No  sir;  the  siu"eties  did  not  consent  either  by 
letter  or  necessarily  by  the  spirit  of  this  amendment  that  they 
should  be  held  liable  for  the  cost  of  digging  shafts  for  the  conven- 
ience of  the  contractor  or  sub-contractor. 

Pennewill,  J.: — But  it  is  a  question  whether  the  shafting 
was  a  necessary  work  to  be  done  in  order  to  accompUsh  the  dig- 
ging of  the  tunnel. 

Mr.  Prentiss: — I  would  Uke  to  read  to  the  Court  the  modifi- 
cation of  the  contract.  (Mr.  Prentiss  here  reads  the  paper  in 
question.) 

Pennewill,  J.: — Suppose  the  jury  should  believe  that  in 
order  to  do  the  tunneling,  it  was  reasonably  necessary  that  the 
shafting  should  be  done.  I  don't  say  that  it  was  necessary,  how 
can  the  Court   determine  that? 
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Mr.  Prentiss: — ^The  sureties  are  not  to  be  bound  beyond  the 
strict  letter  of  their  obligation. 

Pennewill,  J. : — We  do  not  see  how  we  can  detennine  that 
now.     We  think  this  question  is  adn:iissible. 

A.     Yes  sir. 

Q.     How  many  cubic  yards  of  shafting? 

A.    Three  hundred  and  ninety,  (390). 

Q.  And  that  labor  was  performed  tmder  the  conditions  of 
this  contract  and  for  the  ptupose  of  carrying  out  the  contract 
which  Mr.  Jacoby  had  made  with  the  District  of  Columbia. 

A.     Yes  sir. 

Mr,  Prentiss: — I  move  to  have  the  answer  stricken  out.  The 
question  should  be  whether  it  was  done  tmder  Lanham  and 
Brother's  contract  with  Jacoby.  The  contract  itself  is  evi- 
dence of  that. 

Pennewill,  J.: — We  think  the  answer  is  an  opinion,  and 
that  it  should  be  stricken  out. 

Q.  That  labor  was  performed  imder  the  conditions  of  this 
contract  between  you  and  Mr.  Jacoby? 

A.     Yes  sir. 

Q.     In  compliance  with  these  terms? 

A.     Yes  sir. 

Mr.  Prentiss: — We  object  for  the  same  reasons,  and  ask  that 
the  above  answers  be  stricken  out. 

Pennewill,  J. : — It  is  an  opinion  of  the  witness  whether  the 
work  that  he  did  came  under  the  contract  or  not.  We  think  that 
ought  to  be  stricken  out,  and  so  order. 

Q.  Was,  or  was  not  the  work  about  which  you  have  just 
been  speaking — ^both  the  ttmnel  and  shaft  excavations — ^perform- 
ed between  a  point  at  or  near  the  intersection  of  Eighth  and  M 
streets.  North  East. 

(Objected  to  by  Mr.  Whiteman  as  leading.) 

Pennewill,  J. : — Suppose  you  ask  him  where  it  was  done. 

Q.     Where  was  it  done? 

A.  I  cannot  remember  the  number  of  streets  there  were, 
but  it  was  about  the  point  you  have  just  mentioned;  that  point. 
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to  the  best  of  my  recollection,  being  opposite  the  front  of  the 
Navy  Yard  main  entrance  running  this  way  (indicating)  across 
certain  steeets  whose  names  you  just  mentioned  a  moment  ago. 

Q.  Did  you  furnish  any  materials  under  this  contract  with 
Mr.  Jacoby  that  were  used  in  the  prosecution  of  that  work? 

A.     Yes  sir. 

(Objected  to  by  counsel  for  defendant  and  motion  made  to 
strike  out,  on  two  grounds:  first,  that  the  answer  was  immaterial 
and  second,  that  it  was  not  a  matter  which  the  sureties  undertook 
to  guarantee;  that  lumber  was  excluded  from  the  contract  as  a 
constituent  part  or  element  entering  into  the  things  to  be  con- 
structed. 

Pbnnbwill,  J.: — We  think  the  testimony  is  admissible,  and 
refuse  to  strike  out  the  answer. 

Q.     What  kind  of  lumber  was  it  that  was  used ? 

(Objected  to  by  counsel  for  defendant  on  the  same  grounds 
as  stated  to  the  last  question.) 

Pennewill,  J. : — ^We  overrule  the  objection  and  admit  the 
testimony. 

A.     Posts. 

Q.     What  other  kind? 

A.     Boards  or  plank. 

Q.  How  many  feet  of  posts,  board  measure,  did  you  supply 
in  this  work? 

(Objected  to  by  Mr.  Prentiss,  cotmsel  for  defendants,  on  the 
ground  that  the  witness  had  not  been  qualified  to  speak  upon  the 
subject  matter  inquired  about;  it  not  having  been  shown  that  he 
was  in  charge  of  the  operation  there.) 

Pennewill,  J. : — Necessarily,  you  must  speak  of  yoiu*  own 
knowledge.  Mr.  Heisel,  you  may  ask  him  whether  he  knows  of 
his  own  knowledge. 

Q.  Do  you  know,  of  your  own  knowledge,  how  many  feet 
of  lumber,  board  measure,  there  was  in  those  posts? 

A.     Yes  sir. 

Q.     How  many  feet? 

A.    Twelve  thousand  (12,000)  feet. 
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Q.  Do  you  know  how  many  feet  of  lumber,  board  measure, 
there  were  in  the  planks  and  other  Itunber  or  timber  used  in 
those  tunnels? 

A,     Yes  sir. 

Q.     How  many  feet  were  there? 

A.  Seventy-four  thousand  (74,000)  that  I  know  of,  and 
possibly  more. 

Q.  And  that  was  in  planking  and  other  Itunber,  other  than 
posts,  was  it? 

A.    That  is  right. 

Q.  Was  the  timber  about  which  you  have  just  spoken 
left  in  the  ttmnel  that  you  were  driving  in  Washington  under  this 
contract  you  spoke  ot  yesterday? 

(Objected  to  by  Mr.  Prentiss,  of  counsel  for  defendants,  on 
the   ground  that  the  witness  had  not  been  qualified  to  speak.) 

Pbnnbwill,  J.: — You  can  cross-examine  as  to  his  knowl- 
edge. If  he  knows,  he  can  speak.  We  think  the  question  is  ad- 
missible. 

A.     Yes  sir. 

Q.  Were  you  directed  by  anyone  to  leave  that  lumber  in 
the  tunnel. 

Mr,  Prentiss: — We  object  to  that  as  not  the  best  evidence . 
An  official  order  of  the  District  of  Coltmibia  or  any  of  its  officers  is 
entered  on  the  records  of  the  District  of  Coltunbia.  The  purpose 
of  the  provision  in  the  bond  contract  and  the  only  purpose  of  the 
order  presented  with  it  would  be  to  bind  the  District  to  liabiUty 
to  pay  for  such  lumber  and  such  liability  can  be  shown  only  by  an 
official  act  and  that  must  be  done  in  an  official  manner  and  be- 
come a  matter  of  record  of  the  District  of  Columbia  and  that 
record  is  the  best  evidence  of  any  order  of  that  kind.  A  mere 
verbal  suggestion  to  leave  that  in  would  not  be  binding  upon 
the  District.  There  must  be  an  official  act  to  bind  the  District 
of  Columbia  entered  in  the  record  of  the  District. 

Pbnnbwill,  J.: — Is  there  any  evidence  here  requiring  an 
official  record? 

Mr.  Prentiss: — Only  in  the  provisions  of  the  contract. 
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Pennewill,  J. : — Is  there  anything  in  the  contract  requiring 
an  official  record? 

Mr,  Prentiss: — The  contract  says  that  no  lumber  left  in 
the  trench  is  to  be  paid  for  except  specifically  ordered  or  directed 
by  the  engineer  to  be  left  in  the  trench. 

Pennewill,  J.: — We  think  this  question  is  admissible. 

(At  the  request  of  counsel  for  plaintiff,  the  stenographer 
reads  the  question  last  asked,  and  objected  to,  to  the  witness.) 

A.     Yes  sir. 

Q.     Who  directed  you  to  leave  it  in  there? 

A.     The  government  inspectors  and  engineers. 

Q.     What  government  inspectors  and   engineers? 

A.     For  the  District  of  Columbia. 
^    A.     Of  what  work  were  they  in  charge — ^were  they  in  charge 
of  this  work? 

A.  They  were  in  charge  of  Jacoby's  work  that  we  were 
doing. 

Q.     That  you  were  doing  there? 

A.     Yes    sir. 

Q.  Were  you  specifically  directed  by  that  engineer  and 
inspector  to  do  that  prior  to  the  refilling  of  the  trench. 

(Objected  to  by  counsel  for  defendants  as  leading.  Objec- 
tion sustained.) 

Q.  When,  if  you  can  recall  it,  were  you  specifically  directed 
by  the  engineer  in  charge  of  the  work  to  leave  those  timbers  and 
materials  about  which  you  have  been  talking,  in  the  tunnel? 

A.  As  to  the  date,  I  don't  know,  but  it  was  just  shortly 
after  the  beginning  of  the  tunnel  proper  tmder  the  contract. 
That  was  by  the  inspector;  and  a  few  dajrs  following  that  by  the 
engineer  in  charge  of  the  work. 

Q.     What  did  he  say  in  directing  you  to  leave  it  in  there? 

A.     The  engineer,  do  you  mean? 

Q.     Yes. 

A.  I  asked  him  what  his  orders  were  going  to  be  in  regard 
to  it ;  that  I  had  had  instructions  from  his  inspectors,  but  that  I 
would  prefer  to  know  what  he  would  say  to  me  as  a  sub-contrac- 
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tor  iinder  Mr.  Jacoby — had  he  issued  or  would  he  issue  orders  to 
that  effect,  and  what  should  I  do;  and  he  said,  "You  have  to 
leave  them  in  there;  you  must  leave  them  in  there." 

Q.     Was  it  possible  for  you  to  have  gotten  them  out? 

A.  Not  physically — ^not  practically — ^possible.  You  might 
have  opened  the  grotmd  from  there  after  the  masonry  was  com- 
pleted to  the  street  above  and  taken  them  out. 

Q.  About  how  deep  was  the  top  of  the  timnel  from  the 
surface  of  the  street  above — ^that  is,  what  was  the  amoimt  of  dirt 
above  the  top  of  the  timnel  to  the  surface  of  the  street? 

A.     That  would  nm  from  forty-two  to  sixty  feet. 

Q.  You  were  down  in  the  tunnel  while  it  was  being  driven 
or  dug? 

A.     Yes  sir. 

Q.  What  was  the  condition  of  the  grotmd  through  which 
you  were  digging  that  tunnel  as  to  hardness  or  softness?  as  to 
caving  or  stability  after  it  was  dug? 

(Objected  to  by  Mr.  Prentiss,  of  counsel  for  defendants,   on 
the  ground  that  the  witness  had  not  been  qualified  to  answer 
such  an  expert  question.) 

Pennewill,  J. : — We  think  he  can  tell  the  condition  of  the 
grotmd. 

A.     It  was  soft  ground. 

Q.  For  what  purpose  were  these  posts  and  lumber  about, 
which  you  have  been  testifying,  used  by  you  in  that  tunnel? 

A.  It  was  put  there  to  support  this  tremendous  weight  of 
ground  until  the  masonry  could  be  put  in  place. 

Q.  Could  you  have  driven  this  tunnel  from  the  point  where 
you  started  to  drive  it  on  towards  the  way  you  did  drive  it,  by 
driving  in  the  side  and  not  going  down  in  the  shaft? 

Mr,  Prentiss: — The  bond  of  the  sureties  does  not  provide  that 
anything  shall  be  done  more  than  tunneling.  It  does  not  provide 
when  or  how  it  shall  be  done.  We  object  to  any  evidence  as  to 
relations  between  Lanham  and  Brother  and  Jacoby,  because 
the  stirety  was  not  a  party  to  that  contract,  and  the  sureties* 
liabilities  must  be  tested  by  the  contract  they  entered  into  and 
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the  terms  of  that  contract  and  the  specifications  as  modified  by 
the  agreement. 

Pennewill,  J. : — ^They  did  consent  that  it  might  be  done  by 
tunneling. 

Mr,  Heisel: — We  propose  to  show  there  was  no  other  way  of 
doing  it  by  tunneling  excepting  by  sinking  the  shafts  for  the  rea- 
son that  the  sewer  was  all  built  up  to  that  point  and  they  cotdd 
not  drive  in  any  other  way  and  it  was  necessary  to  sink  the  shafts. 

Pennewill,  J. : — Your  purpose  is  to  show  that  the  only  way 
to  drive  the  timnel  was  to  do  the  work  the  way  you  are  now 
inquiring  about? 

Mr,  Heisel: — Yes  sir;  the  only  way  was  to  drive  the  shafts* 
such  being  necessary  in  the  prosecution  of  the  work  contracted  for 
by  Jacoby  with  theDistrict  of  Columbia,  and  that  the  Court  pass- 
ed upon. 

Mr,  Prentiss: — ^We  object  to  that  also  as  a  matter  of  opinion. 

Mr.  Heisel: — ^We  claim  it  is  not  a  matter  of  opinion. 

Pennewill,  J.: — It  seems  to  us  that  the  modification  of  the 
contract  being  that  this  particular  work  might  be  done  by  tunnel- 
ing/if  that  means  all  that  was  reasonably  necessary  in  order 
to  do  the  tunneling,  you  can  show  the  physical  condition  leading 
up  to  that. 

Q.  Will  you  please  state  the  physical  condition  of  the  street 
under  which  this  tunnel  was  being  driven  from  the  point  where 
the  tunnel  was  begun  to  the  point  where  it  was  finished. 

(Objected  to  by  counsel  for  defendants,  on  the  same  grounds 
as  last  above  stated.) 

Pennewill,  J. : — ^The  objection  is  overruled.  We  admit  the 
question. 

A.  The  sewer  had  been  driven  to  this  point  where  the  hill 
was  too  heavy — 

(The  further  answer  of  the  witness  is  here  interrupted  with 
an  objection  by  Mr.  Prentiss,  counsel  for  defendants,  on  the 
ground  thnt  the  witness  was  giving  his  reasons,  which  amounted 
to  an  opinion.) 

Pennewill,  J. : — ^The  objection  is  overruled. 
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Mr.  Heisel  (Addressing  the  witness)."^ — Now  go  on  with 
your  answer,  please. 

A.  The  tunnel  had  been  made  by  open  trench  up  to  the 
beginning,  or  supposed  beginning  of  the  proposed  ttmnel,  for  the 
reason  that  the  ground  was  too  deep  or  too  much  to  be  opened  up 
to  the  surface  and  therefore  the  tunnel  being  completed  to 
that  point,  there  was  no  possible  means  of  ingress  or  egress 
to  that  end  of  the  work  because  the  sewer  was  completed 
to  that  point,  leaving  about  a  six  foot  opening — something  like 
that — ^and  a  two-mile  haul  to  get  out,  whatever  you  might  take 
out  from  the  ttmnel? 

Q.  There  was  a  six-foot  opening  to  get  through  the  sewer 
and  a  two  mile  haul  to  take  the  bed  out. 

A.  Yes  sir.  On  the  other  end  of  the  tunnel  there  was  some 
mcH'e  ground  that  was  not  so  heavy  as  that  proposed  to  be  done  by 
tunneling.  That  had  been  opened  up  and  completed  and  was 
filled  with  water  left  in  there. 

Q.     You  could  not  go  that  way? 

A.    We  could  not  go  that  way. 

Q.     What  did  you  do,  in  order  to  drive  that  tunnel? 

A.     I  sunk  two  shafts. 

Q.     For  what  purpose  or  purposes  were  those  shafts  sunk? 

A.  So  that  we  could  begin  the  ttmnel  from  the  bottom  of 
those  shafts. 

Q.  Explain  to  the  Court  and  the  jury  how  those  shafts  were 
used  by  you  in  driving  that  tunnel. 

A.  The  shaft  is  similar  to  any  hole  or  well  in  the  ground. 
It  is  dug  to  a  certain  depth,  to  meet  the  point  of  the  trench  at 
which  the  sewer  should  be  laid  and  on  reaching  the  bottom  of  the 
shaft  we  then  ttmnel  in  each  direction  striking  bottom  on  the 
lines  given  by  stakes  and  plans  of  the  engineers. 

Q.     What  did  you  do  with  the  dirt  that  you  dug  out  of  the 

tunnel? 

A.    We  hauled  it  away. 

Q.     How  did  you  get  it  to  the  surface  of  the  ground? 
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A.  We  hauled  it  up  by  hoisting  engines  and  apparatus 
up  to  the  top  of  the  shafts  and  through  the  shafts. 

Q.     And   hauled  it   away? 

A.     Yes  sir. 

Q.     What  did  you  do  with  it  when  you  hauled  it  away? 

A.     Dumped  it  down  on  the  water's  edge  to  fill  in. 

Q.     Were  you  directed  to  dximp  it  there? 

(Objected  to  by  cotmsel  for  defendants  as  immaterial.) 

Pennbwill,  J.: — We  think  it  is  immaterial. 

Q.     Is  that  sewer  used  by  the  District  of  Columbia  now  ? 

(Objected  to  by  counsel  for  defendants  as  immaterial.) 

Pennewill,  J.:— How  is  that  pertinent? 

Mr.  Heisel: — Only  in  this  way:  that  this  man  did  work  as  a 
contractor  on  this  sewer,  and  we  want  to  show  that  the  sewer  was 
accepted  by  the  District  of  Columbia  and  that  the  District  is  now 
using  the  sewer  which  was  constructed  tmder  this  contract.  The 
contract  on  his  part  is  thereby  completed. 

Pennewill,  J.: — If  it  was  accepted,  whether  it  was  used  or 
not  would  be  perfectly  immaterial  to  this  case. 

Q.  In  doing  this  work,  who  directed  you  as  to  what  you 
were  to  do  in  the  way  of  lines  and  depth — under  whose  super- 
vision was  it  done  ? 

A.     Under  the  engineer  of  the  District  of  Columbia. 

Q.  Up  tmtil  the  time  that  you  ceased  to  work,  was  it  done 
to  the  satisfaction  of  the  engineers  of  the  District  of  Columbia? 

A.     It  was  accepted  every  day,  in  fact. 

Q.  The  contract  of  Mr.  Jacoby  with  the  District  of  Colum- 
bia was  made  on  the  thirteenth  day  of  October,  1899.  Was  it 
after  that  time  that  you  furnished  the  material  and  labor,  which 
you  are  now  seeking  to  recover  for,  to  Mr.  Jacoby? 

A.     O,  Yes  sir. 

Q.  Your  contract  with  Mr.  Jacoby,  which  is  now  in  evidence 
is  dated  the  twenty-seventh  day  of  November,  A.  D.  1900. 
Was  it  after  that  that  you  supplied  the  material  and  labor 
spoken  of  in  the  prosecution  of  this  work? 

A.     Yes  sir. 
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Q.  Under  your  contract  with  Mr.  Jacoby  in  reference  to  this 
work,  you  were  to  complete  your  work  by  the  first  day  of  Septem- 
ber.    Did  you  do  that? 

A.     No  sir. 

Q.     I  mean  by  that,  the  whole  job  from  one  point  to  another 
between  which  the  tunnel  was  to  be  driven. 

A.     No  sir;  I  never  completed  it. 

Q.     Why  did  not  you  complete  it? 

A.  Because  John  Jacoby  and  his  agents  took  it  away  from 
me. 

Q.     You  mean  by  that,  that  they  discharged  you? 

A.     Virtually  so,  yes  sir.     They  took  possession. 

Q.     They  refused  to  let  you  proceed  with  the  work. 

A.     Yes  sir. 

Q.     About  when  was  that? 

A.     Along  in  June. 

Q.     Of  what  year? 

A.     The  year  nineteen  hundred  and  one. 

Q.     Do  you  remember  just  the  day. 

A.     I  think  it  was  the  eighth,  or  pretty  close  to  it. 

Mr,  Prentiss: — What  day  of  the  week? 

Mr.  Heisel: — You  can  bring  that  out  on  cross-examination. 

A.  (Witness  continues) :  He  took  it  from  us  on  the  eighth 
or  he  began  it  on  the  eighth;  one  or  the  other. 

Q.  What  is  the  balance  now  due  you  from  Mr.  Jacoby  for 
furnishing  the  labor  and  materials  that  you  have  testified  to  in 
this  case? 

(Objected  to  by  Mr.  Prentiss,  of  counsel  for  defendants,  on 
the  groimd  that  the  question  calls  for  a  conclusion  from  a  good 
deal  of  figuring,  and  the  elements  of  the  figuring,  rather  than  the 
conclusion,  ought  to  be  presented  to  the  jury.) 

Pennewill,  J.: — ^That  is  all  a  matter  of  cross-examination. 
He  can  state  what  his  claim  is.    The  objection  is  ovemded. 

A.  Three  thousand  four  hundred  and  seventy-eight  dollars 
and  some  cents  ($3478.) ;  I  have  forgotten  the  fractional  cents. 
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Q.     Does  that  include  interest  on  your  claim? 

A.     Yes  sir. 

Q.     From  what  time  do  you  claim  interest? 

A.     From  July  first,  1901. 

Q.  What  was  the  amoimt  due  you  on  July  first,  1901,  for 
the  labor  and  material  furnished  by  you  to  Mr.  Jacoby  in  the 
prosecution  of  this  work? 

(Objected  to  by  Mr.  Prentiss,  of  cotmsel  for  defendants,  on 
the  same  ground  as  before  stated  to  a  similar  question.) 

Pennewill,  J.: — The  objection  is  overruled. 

A.  Two  thousand  eight  htmdred  and  sixteen  dollars 
($2816)  and  some  cents. 

Q.  Is  that  allowing  Mr.  Jacoby  credit  for  all  amotmts  that 
he  paid  you  on  account  of  labor  and  material  in  the  prosecution 
of  this  work? 

(Objected  to  by  counsel  for  defendants,  on  the  grotmd  that 
the  proper  way  to  get  at  that  would  be  to  have  those  separate 
items  stated.) 

Pennewill,  J. : — We  think  it  is  admissible. 

A.     That  is,  yes  sir. 

Q.     What    is    your    business? 

A.  Contractors*  machinery,  earth  and  stone  moving 
machinery,  and  some  contracting  business — or  sub-contracting 
business  either. 

Q.  Had  you  ever  had  a  contract  for  the  digging  of  a  tunnel 
before  this  one? 

A.     Yes  sir. 

Q.     How  often  had  you  done  it? 

A.  That  stretches  over  a  period  of  a  good  many  years; 
how  often — I  would  say  I  have  done,  big  and  little  tunnels  to- 
gether, eight  or  nine  years;  not  as  a  contractor,  however,  but 
as  an  employee  of  a  contractor. 

Q.  Do  you  make  a  specialty  of  any  earth  or  stone  moving 
machinery  in  your  business? 

A.     Yes  sir. 

Q.     What? 
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(Objected  to  by  cotinsel  for  defendant  as  immaterial  and 
irrelevant.) 

Mr.  Heisel: — ^My  purpose  is  to  qualify  this  witness  as  an 
expert  on  ttmnels,  to  give  his  opinion  as  to  the  proper  way  of 
driving  this  tunnel  at  Washington,  for  the  purpose  of  showing 
that  the  lumber  and  materials  were  necessary  in  his  opinion  as  an 
expert  and  that  the  shafts  were  necessary  also  in  his  opinion  as 
an  expert. 

Pbnnewill,  J. : — As  to  what  machinery  is  necessary  in  the 
construction  of  tunnels? 

Mr.  Heisel: — Yes  sir;  it  being  his  business  to  be  up  on  tunnel 
work. 

Pennewill,  J. : — ^This  is  simply  to  qualify  him  as  an  expert. 
The  witness  may  answer  the  question. 

A.  Grading  apparatus,  hoisting  apparatus,  cars  for  tunnels ; 
air  compressor  plants,  and  drilling  apparatus  for  rock. 

Q.     Used  in  the  cutting  of  ttmnels? 

A.     Yes  sir. 

Q.  Was  it  necessary  in  driving  the  timnel  where  you  did 
drive  it,  to  sink  shafts  before  driving  the  timnel? 

(Objected  to  by  cotmsel  for  defendant,  on  the  ground  that 
the  witness  has  not  been  properly  qualified  to  answer  the  ques- 
tion.) 

Pennewill,  J.: — ^We  think,  Mr.  Heisel,  that  you  ought  to 
show  that  his  emplo3rment  and  experience  have  had  something  to 
do  with  the  actual  construction  of  ttmnels. 

Q.     Were  you  employed  on  such  work  on  these  vaiious  jobs? 

A.     Yes  sir. 

Q.     Please  state  what  such  employment  covered. 

A.  Well,  it  commenced  back  as  water  boy  and  comes  right 
up  to  Superintendent  in  some  of  the  largest  timnels  in  this 
coimtry, — as  Superintendent  and  as  sub-contractor. 

Q.     From  water  boy  up  to  Superintendent? 

A.     Yes  sir. 

Q.     I  will  now  ask  you  this  question :  Was  it  necessary,  in 
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driving  the  tunnel  where  you  did  drive  it,  to  sink  shafts  before 
driving  the  tunnel? 

(Objected  to  by  counsel  for  defendants  on  the  same  ground 
as  before  stated  to  the  same  question). 

Pennewill,  J.: — We  think  he  is  qualified  to  answer  that 
question. 

A.  There  is  no  way  on  earth  to  get  through  the  tunnel 
without  the  shaft  first. 

Q.    Then  was  it  or  not  necessary  to  drive  the  shaft  first  ? 

A.     It  certainly  was. 

Q.  Was  it  or  not  necessary  to  use  the  lumber,  timber  and 
posts  about  which  you  have  testified  here  in  the  construction  of 
that  tunnel? 

A.    They  had  to  be  used.     It  certainly  was  necessary. 

Q.     Why  did  they  have  to  be  used? 

A.     Because  the  grotmd  would  not  stand  alone. 

Q.     What  do  you  mean  by  that? 

A.    That  it  would  not  stand  without  substantial  support. 

Q.     Stand  for  what  time? 

A.  For  the  time  required  to  put  the  masonry  in  the  tunnel 
excavation. 

Q.     From  what  time  to  what  time? 

A.  From  the  time  it  took  to  make  the  opening  until  the 
time  required  to  put  the  masonry  in,  which  would  take  say  from 
one  day  to  two  days. 

Q.  Those  timbers  you  say  were  necessary  to  keep  the  earth 
from  falling  before  they  got  the  concrete  or  brick  work  in? 

A.     Yes  sir. 

Q.  After  the  hole  was  driven  and  the  timbers  were  put  in, 
where  did  the  lumber  or  boards  go,  in  what  part  of  the  timnel? 

(Objected  to  by  counsel  for  defendants  as  leading  and  also 
on  the  same  general  ground  as  before  stated.) 

Pennewill,  J. : — ^The  objection  is  overruled.  We  admit  the 
question. 

A.  That  goes  on  the  top  and  portions  of  the  sides — the 
roof  and  part  of  the  walls,  so  to  speak. 
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Q.     After  that  was  put  in,  what  was  done  then? 

A.    The  masonry  was  placed  in  under  it. 

Q.  And  then  where  were  the  timbers  after  the  masonry  was 
put  in? 

A.     Directly  over  the  top  of  the  masonry  wedged  with  it. 

Q.     And  underneath  of  what? 

A.     Underneath  of  the  ground  above. 

Q.  Underneath  the  top  of  it  and  the  surface  of  the  street 
above? 

A.     That  is  the  idea. 

Q.  You  said  it  was  all  done  under  the  general  supervision 
of  the  engineer  in  charge? 

A.     I  did;  daily. 

Mr,  Heisel: — We  are  through  with  the  re-direct  examination. 
This  is  now  recall. 

Q.  Did  you  ever  have  a  conversation  with  Mr.  Jacoby  about 
the  amotmt  of  lumber  that  he  owed  you  for  in  this  tunnel? 

A.     Yes  sir. 

Q.    Where  did  you  have  that  conversation? 

A,     At  the  works  and  at  the  hotel. 

Q.  Did  you  tell  him  how  many  feet  of  lumber  were  in  that 
tunnel? 

(Objected  to  by  Mr.  Whiteman,  of  counsel  for  defendants, 
on  the  groimd  that  the  suit  having  been  brought  against  Mr. 
Jacoby  and  the  sureties  in  the  bond,  and  the  witness  being  one  of 
the  plaintiffs  in  said  suit,  any  testimony  that  he  might  give,  as  to 
conversations  with  Mr.  Jacoby,  who  was  dead,  was  contrary  to 
the  terms  and  spirit  of  the  statute  which  provides  that  in  actions 
or  proceedings  by  or  against  executors,  administrators  or  guard- 
ians in  which  judgment  or  decree  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to  testify  against  the  other 
as  to  any  transactions  with  or  statements  of  the  testator,  etc.) 

Pennewill,  J. : — The  statute  does  not  cover  this  case.. 

Mr.  Whiteman: — This  being  a  suit  against  sureties,  any 
statement  by  Mr.  Jacoby  when  he  is  not  the  party  declared 
against,  is  hearsay  testimony. 
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Pennewill,  J.: — What  time  are  you  inquiring  about, 
Mr  Heisel? 

Afr.  Heisel  (Addressing  witness).* — Was  it  diuing  the  pro- 
gress of  the  work  or  after  the  completion  of  the  work  that  you  had 
this  conversation  with  Mr.  Jacoby? 

A.     Both  times. 

Pennewill,  J. : — We  think  you  will  have  to  confine  this  to 
conversations  or  admissions  made  by  Mr.  Jacoby  to  the  plaintifi 
during  the  prosecution  of  the  work,  and  not  after  it,  this  being 
a  suit  against  the  sureties. 

(Question  withdrawn.) 

Q.     Where  is  Mr.  Wren,  now,  if  you  know? 

A.     I  don't  know  for  the  moment. 

Motion  for  Nonsuit. 

Mr.  Prentiss: — If  the  Coiut  please,  we  now  move  for  a  non- 
suit. The  declaration  is  fatally  defective,  in  that  it  does  not  pre- 
sent all  the  elements  which  constitute  the  plaintiff's  right  of 
action.  The  breaches  averred  being  an  allegation  in  the  language 
of  the  statute  and  such  elements  ought  to  be  averred  and  proven. 

The  averment  that  the  material  was  furnished  imder  some 
contract  is  insufficient;  unless  the  contract  is  particularly  set  out; 
the  material  might  have  been  given  to  the  contractor. 

The  declaration  should  show  whether  or  not  there  was  an 
express  contract  for  furnishing  these  materials,  and  if  not,  the 
fact  should  be  so  stated  that  the  implied  contract  may  be  evolved 
from  the  allegation. 

Lore,  C.  J. : — Has  there  been  any  demurrer,  either  special  or 
general,  filed  to  this  declaration? 

Mr.  Prentiss: — Not  to  this  particular  one.  There  was  to  a 
former  one. 

Lore,  C.  J. : — How  can  that  be  a  ground  for  a  nonsuit? 

Mr.  Prentiss: — I  imderstand  that  at  common  law  anything 
good  on  demurrer  to  the  declaration  is  good  any  time  before 
verdict  or  after  verdict. 
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Lore,  C.  J.: — You  have  waived  lack  of  precision  in  the  dec- 
laration by  failure  to  demur. 

Mr.  Prentiss: — ^The  points  I  make  are  these: 

First.  That  the  plaintiflfs  do  not  allege  that  this  material 
was  furnished  under  any  contract  with  Jacoby.  They  merely 
use  the  language  of  the  statute,  that  in  the  prosecution  of  the 
work  at  certain  times  they  did  supply  to  John  Jacoby  a  large 
amount  of  both  labor  and  materials,  setting  them  out. 

A  contract  cannot  be  implied  tmless  it  is  shown  that  there 
was  no  written  contract  and  they  do  not  say  that  Jacoby  under- 
took to  pay  the  price  they  have  alleged  in  their  declaration, 

Second.  That  the  bond  is  not  the  statutory  bond.  The 
statute  of  1894  authorizes  such  a  bond  in  connection  with  the 
District,  if  there  is  a  formal  contract  with  the  United  States.  The 
District  is  a  separate  corporation,  a  separate  entity  from  the 
United  States,  arid  a  contract  with  the  District  is  not  a  contract 
with  the  United  States,  a  different  corporation. 

Third.  If  the  Act  of  1894  does  not  apply  to  this  bond,  can 
this  suit  be  maintained  upon  common  law  principles?  We  con- 
tend not. 

The  provision  that  the  contractor  shall  make  payment 
promptly  to  material  men  is  confined  to  the  right  of  the  District 
of  Columbia  to  recover  from  Jacoby  and  the  sureties  the  amount 
of  such  damage ;  but  when  we  go  to  a  third  party  who  says  he  is  a 
material  man  who  has  furnished  material  and  wants  to  sue  upon 
the  bond,  it  does  not  apply  to  such  sub-contractor  who  does  part 
of  the  work.  It  applies  to  those  who  furnish  material  and  labor 
contracts;  not  sub-contractors.  So  it  does  not  protect  sub- 
contractors like  Lanham  and  Brother;  although  they  claim  they 
furnished  material,  it  was  not  material  within  the  meaning  of  the 
Act,  and  they  are  not  protected  by  the  statute. 

(The  whole  of  the  afternoon  session  of  Court  was  taken  up 
with  the  argument  of  the  respective  counsel  upon  the  motion  for  a 
nonsuit  and  the  citation  of  authorities.) 

(The  following  day,  after  hearing  further  argument  upon  the 
motion  for  a  nonsuit,  the  Coiut  rendered  the  following  decision) : 
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Pennewill,  J. : — ^The  Court  think  the  question  raised  by  the 
motion  for  a  nonsuit  in  this  case  is  an  exceedingly  important  one; 
and  while  further  argument  upon  the  point  may  not  be  necessary, 
we  prefer  to  determine  this  question  when  we  come  to  charge  the 
jury.      You  can  very  properly  raise  the  question  in  your  prayers. 

The  nonsuit  is  refused. 

Mr.  Whiieman: — That  puts  us  tmder  the  necessity  of  arguing 
one  point,  which  we  think  is  a  very  important  one,  which  has  not 
been  touched  upon  as  yet.  I  cannot  say  how  soon  it  will  arise.  I 
cannot  anticipate  what  my  learned  friends  will  do.  The  point  we 
have  to  argue  is  as  to  the  effect  of  the  judgment  in  the  District  of 
Columbia  upon  this  suit. 

I  offer  in  evidence  a  certified  transcript  or  exemplifica- 
tion, imder  the  Act  of  Congress  (the  regtdarity  of  the  certi- 
fication or  exemplification  being  admitted  by  the  other  side) 
of  the  record,  in  the  Supreme  Court  of  the  District  of  Columbia,of 
the  case  of  James  C.  Lanham  and  Calbreith  B.  Lanham,  partners 
doing  business  tmder  the  firm  name  of  James  C.  Lanham  and 
Brother,  plaintiffs,  vs,  John  Jacoby,  defendant;  at  law,  44763. 

Mr.  Cooper: — We  object  to  the  admission  in  evidence  of  this 
record.  The  plea  of  former  recovery  filed  in  this  case  is  a  plea  in 
bar  to  the  action  and  not  by  way  of  estoppel,  which  should  set 
forth  the  particular  question  heretofore  determined.  The  plea  is 
general  that  all  matters  were  determined.  Freeman  an  Judg- 
ment, Sec.  247  and  text  books.  This  plea  in  legal  effect  says,  that 
judgment  has  been  heretofore  recovered  before  a  court  of  compe- 
tent jurisdiction,  in  a  case  between  the  sofne  parties  and  for  the 
identical  cause  of  action,  as  in  this  suit.  If  this  were  so  we  could 
make  no  objection.     This  record  shows  the  contrary. 

But  we  submit,  first,  that  the  parties  to  this  action  were 
neither  parties  nor  privies  to  the  former  action. 

Second,  That  the  cause  of  action  and  questions  decided  were 
entirely  different  from  those  involved  in  this  suit,  and  on  a  differ- 
ent undertaking.  Let  us  now  examine  the  character  of  each  of 
the  two  suits. 

(1)     Jacoby  had  entered  into  a  contract  with  the  District  of 
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Columbia  to  build  certain  sewers  in  the  City  of  Washington.  He 
gave  a  bond  in  the  penal  stun  of  $170,000.00  with  these  defendants 
as  sureties  for  the  performance  of  his  contract  and  also  under 
the  United  States  statute  of  1894)  conditioned  to  "promptly  pay 
all  persons  supplying  him  with  labor  and  materials  in  the  prosecu- 
tion of  his  work."  He  sub-contracted,  by  written  contract,  with 
the  plaintiffs  for  them  to  make  the  ttmnel  and  shaft  excavations 
of  earth.  This  was  a  personal  contract  between  them  with 
which  these  sureties  had  nothing  to  do.  There  were  distinct 
covenants  in  the  contract,  Jacoby  to  perform  ^ome  and  these 
plaintiffs  others. 

A  suit  was  brought  by  these  plaintiffs  against  Jacoby  for  the 
breach  of  his  covenants  in  not  furnishing  engines,  lagging,  and 
preventing  plaintiffs  from  continuing  work,  and  for  unliquidated 
damages.  The  record  shows  a  recovery  against  him  by  plaintiffs 
for  that  breach,  and  that  breach  was  the  only  one  assigned  in  the 
narr  and  pleaded  to, — ^in  fact  that  was  the  only  issue  in  the  case. 
So  much  for  that  case.     See  Record  and  plea. 

(2)  This  is  an  action  on  a  bond  given  to  the  United  States, 
by  Jacoby  and  these  defendants  as  sureties  and  against  the  sure- 
ties, to  recover  the  money  due  the  plaintiffs  for  labor  and  material 
supplied  by  them,  by  reason  of  the  breach  by  Jacoby  of  the  con- 
dition of  the  bond  "to  promptly  pay  all  persons"  etc.  The  sure- 
ties were  neither  parties  nor  privies  to  the  suit  in  Washington  in 
fact  or  in  law. 

(a)  That  suit  was  between  Lanham  and  Bro.  and  Jacoby*' 
this  suit  between  Lanham  and  Bro.  and  Carpenter  and  Allmond- 

(b)  The  sureties  could  not  have  been  made  parties  in  a  suit 
on  that  contract,  they  were  not  sureties  for  its  performance,  nor 
privies  to  it.     They  had  nothing  to  do  with  it. 

Again,  farmer  judgments,  to  operate  as  a  bar  to  another  suit, 
even  between  the  same  parties,  must  be  mutual  and  binding  on 
both  parties  to  bring  them  within  the  rule  of  jurisdiction.  Either 
party  can  plead  it. 

2  Smith  L.  C,  658  and  787;  1  Herman  Es.  172,  173;  Burton 
vs.  Hazard,  4  Harrington   100. 


Digitized  by  VjOOQIC 


442  SUPERIOR  COURT. 

ARGUMENTS. 

Suppose  the  verdict  had  been  in  favor  of  Jacoby  on  the 
issue  joined,  that  is,  that  he  did  not  break  that  part  of  his  con- 
tract; could  it  conclude  plaintiffs  from  suing  and  recovering  for 
the  price  of  the  labor  and  material  supplied  to  Jacoby  ?  Certainly 
not;  and  if  not,  it  does  not  mutually  bind  both.  Nor  could  it  if 
Jacoby  had  brought  the  suit  and  recovered. 

The  same  identical  question  or  cause  of  action  must  have 
been  determined  in  the  former  suit.  But  the  record  discloses  that 
they  were  entirely  different.  The  former  suit  was  on  a  contract 
with  Jacoby.  This  suit  is  on  a  bond  to  secure  the  performance  of 
an  entirely  different  contract. 

The  declaration  and  pleas  show  precisely  the  question  in- 
volved in  the  former  suit, — Breach  of  Jacoby's  covenants  alone. 
The  question  of  Jacoby *s  indebtedness  to  the  plaintiff  for  the  work 
and  material  supplied  was  not  involved  and  could  not  be  under 
the  pleadings.  The  court  so  decided,  and  in  legal  effect  said,  the 
plaintiffs  can  only  recover  for  the  breaches  alleged,  treating  it 
as  a  divisible  contract. 

Even  if  the  amotmt  had  been  ascertained  and  paid,  if  not 
paid  promptly,  we  could  still  recover  damages  for  its  not  having 
been  promptly  paid.  This  is  the  condition  in  bond .  The  fact  that 
he  did  not  pay  at  all,  only  increases  the  amotmt  of  our  claim  or  his 
liability  under  the  statute  which  authoriz^es  us  to  sue  for  it.  Is 
not  this  a  very  material  and  distinct  issue  from  that  involved  in 
the  former  suit?  It  is  very  clear  to  me  and  would  work  gross  in- 
justice to  plaintiffs  if  it  was  not  so.  The  plaintiffs  had  three  dis- 
tinct remedies  for  the  money  due  them,  any  of  which  they  could 
have  selected. 

Law. 

To  admit  this  record  it  must  be  shown  by  the  record  itself, 
(or  if  it  does  not  disclose  it,  by  oral  testimony)  that  the  parties, 
and  that  the  Cause  of  action  in  former  suit  were  identical  to  those 
in  this  case.  That  the  very  question  (the  material  question)  in- 
volved in  this  case,  was  determined  in  the  other.     That  is,  that 
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the  same  evidence  was  necessary  in  each  case.  This  is  the  test 
and  I  will  show  it.  This  has  been  tiniversally  held  from  the 
Duchess  of  Kingston's  case  {HoweWs  St.  Trials)  down  to  the 
present  time. 

I  will  first  cite  all  the  cases  upon  the  general  subject  in  our 
own  reports,  without  regard  to  any  particular  point. 

Hollis  vs.  Morris,  2  Harr.  128;  Hazzard  vs.  Burton,  4  Harr* 
100;  Poor  vs.  Darrah,  5  Houston,  394;  Conn  vs.  Warner,  1  Houst- 
189;  Worknot  vs.  Millen,  1  Harr.  139;  Stephens  vs.  Gray,  2  Harr- 
^^;  Duchess  of  Kingston's  case  (notes)  2  Smith  L.  C.  (top)  791, 
792,  798,  787,  813,  808,  810,  812;  1  Herman  on  Es.  P.  324,  299, 
300;  2  Black  on  Judg.  Sees.  610,  611,  725;  1  Chitty  Pleading,  478 
(note  C.)  604;  Freeman  on  Judg.  252,  256,  257,  258,  259;  1  Her- 
man on  Es.  101,  102,  103,  104,  105,  106,  107. 

The  pleadings  and  record  in  the  former  case  where  it  shows 
the  identity  or  want  of  identity  of  the  two  cases  is  conclusive ;  if 
not,  parol  evidence  is  admissible. 

Smith's  L.  C,  (already  cited);  1  Herman  Es.  236,  251, 
289,  290,  294. 

Again,  the  plaintiff's  rights  tmder  the  contract  in  the  formed 
case  were  divisible.  As  many  suits  could  be  brought  as  there 
were  distinct  breaches.  The  Court  at  Washington  so  decided  in 
effect  by  giving  damages  for  the  breach  alleged. 

1  Herman  Es.  244,  251;  Green  vs.  Clark,  12  N.  Y.  343; 
People  vs.  San  Francisco,  27  Cal.  655;  People  vs.  Johnson,  38  iV- 
Y.  63;  Hadley  vs.  Albany,  33  N.  Y.  603. 

The  real  test  as  to  identity  of  issues  is  whether  the  same  evi- 
dence is  necessary  to  sustain  both  actions.  The  allegations  in  the 
narrs  conclusively  show  that  the  evidence  to  suppprt  them  is 
necessarily  and  entirely  different. 

1  Herman  Es.  96;  Freeman  on  Judg.  259;  Taylor  vs. 
Castle,  42  Cal.  371;  Percy  vs.  Foot,  36  Conn.   102. 

The  issues  in  these  cases  are  as  different  as  a  declaration  for  a 
breach  of  one  contract  and  a  declaration  in  debt  on  a  bond  for  the 
performance  of  another  can  make  them.     On  this  general  subject 
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there  is  much  interesting  law;  hundreds  of  pages  have  been  writ- 
ten and  hundreds  of  cases  have  been  cited. 

And  I  desire  to  refer  now  to  som^  of  the  more  prominent 
cases. 

White  vs.  Smith,  33  Pa.  St.  186.— Two  suits  lease  and 
guaranty. 

Orendorfvs.  Utz,^SMd.  298. — ^Two  breaches  same  contract. 

Robinson  vs.  Crowninshield,  1  A^.  H.  76. — Divisible  con- 
tract. 

Anderson  vs.  Schmitt,  64W^*5.  664. — ^Two  breaches  on  bond. 

Cromwell  vs.  Sac.  Co.,  94  U.  S.  423,  (bot.  197)— Must  be 
identical  question  in  both  cases. 

McKensie  vs.  B.  &  O.  R.  R.,  28  Md.  161.— Same  parties 
and  issues. 

Gray  vs.  Pingrey,  17  Vt.  419,  distinguishes  estoppel  from  bar. 

Russell  vs.  Place,  94  U.  S.  606  (bot.  214).— Same  point 
must  clearly  appear  in  first  pleading. 

Aiken  vs.  Peck,  22  Vt.  260.— The  precise  question  must  be 
clearly  in  issue;  if  any  doubt  no  bar. 

Finn  vs.  Western  R.R.,  102  Mass.  283.— Syllabus. 

Ihmsen  vs.  Ormsby,  32  Pa.  St.  198. — Partition  of  lands 
not  binding  as  to  other  land. 

Fulton  vs.  Smith,  88  Ind.  149,  157. — Pleading  in  former  case 
is  the  test  of  issue. 

Merchants  Ins.  Co.  vs.  Algeo,  7  Casey  (Pa.)  446. — Several 
suits  on  several   breaches. 

Maloney  vs.  Horan,  49  N.  V.  115;  To  be  concluded 

Bmmmell  vs.  Knight,  51  Barbour  267;  plaintiff  must  have 
been  bound  to  include  all  matters,  etc. 

Garwood  vs.  Garwood,  29  Cal.    521;  TRule   extends  only  to 

Hunter  vs.  Davis,  19  Georgia  413;   -<  facts   and  issue    and 

King  vs.  Chase,  15  N.  H.   16.  (  not  to  collateral  facts. 

Campbell  vs.  Consalys,  25  A^.  Y.  613.  This  was  a  suit  to  com- 
pel satisfaction  of  a  mortgage, — ^plea  balance  due, — ^judgment, 
that  mortgage  was  not  paid.     Held  this  judgment  was  concltisive 
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between  the  parties  as  to  the  fact  that  the  mortgage  was  not 
paid,  but  not  conclusive  as  to  the  amount  due  thereon. 

Incidental  Rules. 

There  can  be  no  bar,  unless  the  judgment  was  decided  on  its 
merits. 

Where  matter  is  ruled  out  as  inadmissible  under  the  plead- 
ing, the  matter  offered  is  not  decided  on  its  merits. 

Freeman  on  Judg,  Sec,  263;  2  Smith  L,  C.  808,  810,- 
already  cited. 

The  burden  of  proof  is  on  the  defendant  to  show  the  identity 
of  parties  and  the  identity  of  issues,  and  it  requires  the  utmost 
certainty  of  allegation  and  proof.  The  record  here  offered  clearly 
shows  a  want  of  such  identity. 

2  Smith's  L.  C.  812,  813,— abeady  cited. 

Therefore  in  conclusion  it  seems  clear  and  conclusive  that 
the  record  here  offered  in  evidence  shows  that  the  suit  and  judg- 
ment in  the  former  case,  even  if  this  suit  were  upon  the  same 
contract  (and  a  fortiori  when  it  is  upon  an  entirely  different  in- 
strument not  even  collateral  to  it)  was, — 

1.  Between  different  parties. 

2.  On  different  causes  of  action,  requiring  different  evidence 
to  support  them,  from  those  in  this  case;  and  for  these  reasons  is 
clearly  inadmissible  under  the  pleadings  in  this  case. 

{Mr.  Whiteman,  of  counsel  for  defendants,  replied,  to  the 
following  effect) : 

Mr.  Whiteman: — The  offer  of  the  foregoing  record  is  support- 
ed by  innumerable  authorities: 

1  Herman  on  Estoppel  and  Res  Judicata,  Sec.  218,  p.  244; 
ibid  Sec.  219,  p.  246;  ibid  Sec.  220,  p.  248;  also  the  same  authority. 
Sec.  223,  p.  253;  Sec.  265,  p.  308;  Sec.  287,  p.  339;  Sec.  458, 
pp.  551-552;  Sec.  122,  p.  130;  Sec.  123,  p.  131;  S^^r.  125,  p.  133; 
Sec.  1270,  p.  1420;  S^rc.  158,  p.  108;  Sec.  159,  p.  170,  andS^c.  160, 
p.  171. 

See  also  Master  vs.  Strickland,  17  S.  &  R.,  354  (357-359); 
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Drumtnond  vs.  Preston,  12  Wheat.,  515  (519);  Webb  vs.  State 
44  Tenn.,  199  (202) ;  Willy  vs.  Faidk  et  al.,  6  Conn.,  74;  and  other 
cases  cited. 

In  respect  to  contracts,  express  or  implied,  each  contract 
affords  one  and  only  one  cause  of  action. 

Ency.  of  Pleading  and  Practice,  p.  151. 

But  where  there  are  breaches  of  several  and  distinct  cove- 
nants contained  in  the  same  instrument,  all  these  breaches  must 
be  sued  for  together;  while  independent  stipulations  may  be 
sued  for  as  the  breaches  occur,  all  the  breaches  existing  at  the 
time  the  action  is  brought  are  only  one  cause  of  action. 

Ency.  of  Pleading  and  Practice,  151. 

When  several  claims,  payable  at  different  times,  arise  out  of 
the  same  contract  or  transaction,  separate  actions  can  be  brought 
as  each  liability  accrues.  Yet  if  no  action  is  brought  tmtil  more 
than  one  is  due  all  that  are  due  must  be  included  in  one  action; 
and  if  an  action  is  brought  when  more  than  one  is  due,  a  recovery 
in  that  suit  will  be  an  effectual  bar  to  a  second  action  brought  to 
recover  the  other  claims  that  were  due  when  the  first  was  brought. 

Ency.  of  Pleading  and  Practice,  154,  155. 

The  following  authorities  sustain  the  foregoing  propositions: 

Thompson  vs.  Myrick,  24  Minn.,  4;  Hill  vs.  Joy,  149  Pa. 
State,  243;  Liggett  vs.  Lippifvcott,  50  N.  J.  L.,  462;  J  arret  vs.  Self, 
90  N.  C,  478;  Union  R.  R.  and  Traction  Co.  vs.  Traube,  59  Mo., 
355;  Kerr  vs.  Simmons,  9  Mo.  App.,  376;  Davis  vs.  Mayor,  93 
N.  v.,  250;  Bruen  vs.  Holme,  2  Barb.  586;  Secor  vs.  Sturges,  16 
N.  Y.  ,548;  Enbury  vs.  Conner,  3  N.  Y.,  511 ;  Stevenson  vs.  Carey, 
29  Wis.,  34;  Rosenmeuller  vs.  Lampe,  89  III.  212;  Trask  vs.  R.  R. 
Co.,  2  Allen,  331;  Crosby  vs.  Serolman,  37  Ind.,  264;  Giffinvs. 
Wallace,  Q&lnd.,^\0',  Reform  Church  vs.  Brown,  45  Barfc.,  191; 
Bonchard  vs.  Dias,  3  Denio,  238;  Peterisne  vs.  Thomas,  28  Ohio 
St.,  596;  Bagot  vs.  Williams,  3B.&C.  235;  Nichols  vs.  Dirrell, 
61  Texas,  539. 

Pennewill,  J : — If  this  suit  could  not  be  maintained  against 
Jacoby,  do  you  claim  it  could  be  maintained  against  the  sureties, 
Mr.  Cooper? 
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Mr.  Cooper: — No  sir;  we  do  not  claim  that. 

Grubb,  J. : — Suppose  suit  had  been  brought  against  Jacoby 
in  this  Court,  to  recover  on  the  sub-contract  and  it  had  been  held 
that  the  plaintiffs  could  not  recover  for  wages  and  material, 
would  not  that  conclude  the  question  on  a  suit  on  the  bond 
against  the  sureties? 

Mr.  Cooper: — If  the  Court  shotdd  hold  that  that  was  a  com- 
plete bar,  I  presume  it  would;  but  it  is  supposing  a  case  which, 
in  my  view,  does  not  exist  here. 

My  contention  is  that  we  could  bring  a  suit,  as  far  as  Mr. 
Jacoby  personally  is  concerned,  in  this  Court  upon  that  individual 
and  separate  contract  for  the  price  of  that  material,  and  that 
the  judgment  at  Washington  upon  the  other  breach  would  not 
be  a  bar.  Because  the  entity  of  the  contract,  if  there  is  any 
entity,  was  for  Messrs.  Lanham  and  Brother  to  do  certain  work 
for  a  certain  price.  That  was  a  substantial  part  of  the  contract. 
The  independent  clause — ^which  to  my  mind  makes  it  clearly 
divisible — ^was  that  Mr.  Jacoby  should  furnish  them  certain  ma- 
terials, lagging,  etc.  to  do  it. 

Grubb,  J. : — Suppose  we  were  to  hold  that  it  is  an  indivisible 
contract  as  to  Jacoby,  and  therefore  you  should  have  sued  him  in 
the  action  in  Washington,  not  only  for  damages  for  preventing 
plaintiffs  from  completing  their  contract,  but  should  have  in- 
cluded in  the  suit  these  matters  as  part  of  the  issue,  part  of  the 
case  and  part  of  the  judgment;  then  would  there  be  any  necessity 
for  going  into  the  question  as  to  whether  the  sureties  were  privies 
or  not? 

Mr,  Cooper: — ^My  reply  to  that  is  this:  That  if  the  Court 
ignore  the  case  in  2  Harrington  and  should  say  that  this  was  a 
complete  bar  to  this  action,  there  is  the  end  of  our  case. 

Pennewill,  J.: — ^The  qucotion  is  upon  the  admission 
of  the  record  of  the  proceedings  of  the  Supreme  Court  of  the  Dis- 
trict of  Coltunbia  in  evidence  in  this  case.  The  Court  are  un- 
animonsly  of  the  opinion  that  the  record  is  admiss^'ble,  and  it  is 
therefore  admitted. 
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We  understand  that  the  identity  of  the  parties  is  ad- 
mitted? 

Mr,  Heisel: — No  sir;  not  the  identity  of  parties. 

Pennewill,  J.: — ^That  the  plaintiffs  in  this  case  are  the 
same  persons  as  were  plaintiffs  in  the  suit  brought  in  the  Supreme 
Court  of  Washington? 

Mr,  Heisel: — Yes  sir;  that  Calbreith  B.  Lanham  and  James 
C.  Lanham,  mentioned  in  this  suit,  are  the  same  persons  who  were 
plaintiffs  in  the  suit  in  Washington,  and  that  John  Jacoby  in 
Wilmington  was  the  same  John  Jacoby  against  whom  this  suit 
was  originally  brought  and  who  afterwards  dropped  out  of  the 
proceedings. 

Mr,  Cooper: — I  assume  that  the  admission  of  this  record  in 
evidence  includes  the  admission  of  all  the  necessary  elements,  by 
consent  or  otherwise;  for  instance,  the  existence  of  jurisdiction  iii 
the  Supreme  Court  of  the  District  of  Columbia,  the  identity  of 
persons  and  the  identity  of  cause  of  action.  Either  of  them  fail- 
ing, of  course  the  Court  would  not  have  admitted  this  in  evidence. 

So  that  there  is  no  use  in  offerring  any  further   testimony. 

Pennewill,  J. : — All  the  Court  do  now  is  to  admit  the  record 
in    evidence. 

Mr,  Cooper: — ^That  puts  us  at  sea,  in  this  way;  that  is,  if  your 
Honors  admit  it  in  evidence  as  a  record  of  a  former  recovery  be- 
tween the  same  parties  for  the  same  cause  of  action,  and  it  is  a 
Court  of  competent  jurisdiction,  that  is  all  right,  and  you  would 
be  admitting  it  in  evidence  under  the  plea  as  a  bar  to  the  present 
action.  But  if  the  Court  should  have  any  doubt  with  reference  to 
any  one  of  those  elements  of  the  record,  you  would  say,  "Gentle- 
men, we  will  not  admit  this  imtil  there  is  some  original  testimony 
to  further  convince  our  minds.'*     That  would  be  another  matter. 

If,  however,  you  admit  it  in  evidence  under  this  plea,  which 
is  a  plea  in  bar,  that  I  take  it  would  conclude  the  case,  and  you 
would  direct  the  jury  to  return  a  verdict  for  the  defendant. 

Pennewill,  J.: — ^We  simply  admit  it  in  evidence.  We  do 
not  say  what  the  effect  of  that  is. 

Mr.  Cooper: — We  understand  it  is  simply  admitted  in  evi- 
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dence  for  what  it  is  worth,  as  we  commonly  say.  Does  that 
leave  the  door  open  to  us  to  attack  either  of  these  elements  of  that 
record? — ^that  is,  not  as  to  jurisdiction;  we  have  admitted  that, 
but  as  to  parties  or  as  to  cause  of  action? 

Pennewill,  J.: — ^Yousayyou  admit  what? 

Mr,  Cooper: — I  mean  this.  It  requires  these  three  elements 
to  go  in  evidence  in  order  for  the  record  to  be  a  bar  to  this  action. 
We  have  admitted  that  the  Court  was  of  competent  jurisdiction. 
We  have  denied  that  they  were  the  same  parties  or  that  it  was 
the  same  cause  of  action.  I  understand  your  Honors  have  passed 
upon  those  two  points  and  have  concluded  that  they  were  the 
same  parties  and  the  same  cause  of  action,  and  then  admitted  the 
record  in  evidence  under  the  plea  as  a  complete  bar  to  the  present 
cause  of  action.  If  that  is  true,  that  would  end  this  case  and  the 
Court  would  direct  the  jury  to  return  a  verdict  for  the  defendants. 
I  want  to  know  whether  or  not  the  door  is  open  to  us  to  attack  it. 

Grubb,  J.: — You  have  admitted  that  it  was  a  Court  of 
competent  jurisdiction. 

Mr,  Cooper: — That  is  admitted. 

Grubb,  J.: — You  have  also  admitted  that  the  individuals 
named  as  parties  on  both  sides  were  the  same  individual  persons? 

Mr.  Cooper: — Yes  sir;  that  is,  that  John  Jacoby,  wherever  it 
appears  in  this  case,  and  Lanham  and  Brother,  wherever  they 
appear,  are  the  same  persons. 

Grubb,  J.: — ^Whether  they  are  the  same  parties  or  not  is  for 
the  Court  to  decide. 

Mr.  Cooper: — That  is  right. 

Pennewill,  J.: — ^We  understand  it  is  admitted  in  this  case 
that  the  Court  before  whom  the  case  was  tried  in  Washington  had 
competent  jurisdiction  of  the  case.     That  is  right,  is  it  not? 

Mr,  Heisel: — Yes  sir. 

Pennewill,  J.: — That  is,  that  the  plaintiffs  in  the  case  in 
Washington  were  the  same  persons  who  are  named  as  plaintiffs  in 

this  case. 

Mr.  Heisel: — Yes  sir. 


Digitized  by  VjOOQIC 


450  SUPERIOR  COURT. 

ARGUMENTS. 

Pbnnewill,  J.:  And  that  the  defendant  Jacoby,  who  was 
the  defendant  in  the  Washington  case,  is  the  same  Jacoby  who 
was  named  as  one  of  the  parties  defendant  in  this  case? 

Mr,  HeiseL'^-Th&t  is  true. 

Pbnnbwill,  J.: — Now  is  it  admitted,  or  has  it  been  shown, 
that  the  contract  which  was  the  cause  of  action  in  the  Washington 
case  is  the  same  contract  between  Jacoby  and  the  Lanhams  which 
has  been  admitted  in  evidence  in  this  case? 

Mr.  Whiteman: — Yes  sir;  and  that  is  proven  by  the  record- 
There  is  a  copy  in  the  record  of  that  contract. 

Pbnnewill,  J. : — It  may  be  the  same,  but  have  you  connect- 
ed  it? 

Mr,  Whiteman: — ^Yes  sir;  that  is  admitted  by  these  gentle- 
men. 

Pennbwill,  J.: — Has  it  been  shown,  or  is  it  admitted,  that 
the  contract  which  was  the  cause  of  action  in  the  Washington  case 
is  the  same  contract  between  Jacoby  and  the  Lanhams  which  has 
been  admitted  in  evidence  in  this  case? 

Mr,  Prentiss: — ^That  is  admitted  by  the  pleadings.  And 
then  Lanham  testified  that  he  had  executed  no  other  contract  on 
that  day  similar  to  this  with  Jacoby. 

Pbnnewill,  J. : — We  cannot  recollect  all  the  testimony. 

Mr.  Cooper: — It  is  not  admitted  in  the  pleadings. 

Mr.  Prentiss: — ^That  was  Mr.  Lanham's  testimony,  that  he 
had  executed  no  other  contract  except  this  one  on  that  day. 

Mr.  Heisel: — ^That  was  said  in  the  testimony. 

Mr.  Whiteman: — We  gave  him  the  name  of  the  contract  with 
the  parties  thereto  and  asked  him  if  he  ever  executed  any  other 
contract  with  that  party  on  that  date,  and  he  said  he  had  not. 

Mr.  Heisel: — I  do  not  dispute  what  Mr.  Whiteman  says  that 
Mr.  Lanham  said  on  the  stand.  There  is  no  agreement,  however, 
about  admitting  the  contract.  Mr.  Lanham  said  that,  very  near 
in  the  words  that  Mr.  Whiteman  says  he  used  on  the  stand. 

Mr.  Cooper: — ^There  was  not  a  word,  except  as  to  the  execu- 
tion of  the  contract  in  evidence  in  this  case ;  not  a  word  said  in  the 
cross  examination  with  reference  to  any  suit  in  Washington,  and 
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that  I  am  positive  about,  because  we  carefully  avoided  anything 
as  to  any  suit  in  Washington. 

LoRB,  C.  J.: — ^Do  you  claim  that  there  was  another  contract 
corresponding  with,  and  executed  for  the  same  purpose  as  this? 
That  is,  the  one  in  the  record  is  of  the  same  purport  and  tenor 
exactly  as  the  one  you  put  in  evidence,  Mr.  Cooper.  Don't  you 
think  there  is  enough  there  to  put  the  burden  on  you  to  show  that 
it  is  not  the  same. 

Mr.  Cooper: — ^I  simply  wanted  to  know  from  the  Court  as  to 
the  extent  of  it.     Does  that  mean  that  we  can  attack  the  record  ? 

Pbnnewill,  J.: — ^With  your  admissions,  what  is  there  to 
attack? 

Mr.  Cooper: — ^The  cause  of  action. 

Pbnnbwill,  J.: — ^What  do  you  mean? 

Mr.  Cooper: — ^That  the  causes  of  action  are  very  different 
and  that  the  parties  at  law  are  different,  imless  the  Court  say 
they  are  the  same. 

Grubb,  J.: — ^Do  you  show  by  evidence,  Mr.  Whiteman,  that 
the  entire  amounts  for  materials  and  labor  were  due  at  the  time 
the  action  was  brought? 

Mr.  Whiteman: — Yes  sir;  we  showed  by  the  evidence  that  it 
was  on  the  8th  day  of  June. 

Grubb,  J. : — In  other  words,  both  causes  of  action — ^breaches 
for  not  furnishing  the  lagging,  etc.,  as  well  as  these  claims  for 
labor  and  materials? 

Mr.  Whiteman: — Yes  sir — it  was  the  8th  day  of  June;  that  is 
so,  is  it  not,  Mr.  Cooper? 

Mr.  Cooper: — Yes;  that  is  so;  no  doubt  about  that. 

LoRB,  C.  J.: — ^This  record  has  been  admitted.  Have  you 
anything  to  disprove  that  record — anything  to  offer  in  anyway? 
We  want  to  know  where  you  stand. 

Mr.  Cooper: — I  really  do  not  know  without  consulting  with 
my  client.     The  only  thing  I  want  to  know  is  this — 
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Lore,  C.  J. : — (Interrupting)  You  are  asking  us  to  state  the 
effect  of  the  admission  of  this  testimony. 

Mr,  Cooper: — No  sir;  but  only  as  to  what  shall  be  our  course. 
Do  I  tmderstand  that  the  admission  of  this  record  by  the  Court 
concludes  us  from  criticising  the  record  in  any  way  or  manner  we 
see  fit  before  the  jury,  or  offering  any  testimony  that  we  see  fit  to 
offer  upon  it;  or  whether  it  is  admitted  as  a  complete  bar  to  the 
suit.  If  the  Court  have  come  to  the  conclusion  that  it  is  a  com- 
plete bar  to  the  suit,  then  we  might  as  well  stop  right  here.  We 
want  to  know  what  our  course  shall  be. 

Lore,  C.  J.: — How  can  we  pass  upon  any  attacks  you  may 
make  upon  this  record,  until  we  know  how  you  propose  to  attack 
it.  We  cannot  launch  into  the  future  and  anticipate  something 
that  we  know  nothing  about.     What  do  you  propose  to  offer  ? 

Mr.  Cooper: — ^Then  I  understand  by  that,  that  as  the  record 
now  stands  you  consider  it  a  bar  to  this  action,  and  that  we  can- 
not criticise  it  before  the  jury? 

Pennewill,  J. : — If  the  contract,  which  was  the  basis  of  the 
cause  of  action  in  Washington,  made  between  Jacoby  and  the 
Lanhams  is  the  same  contract  which  was  offered  in  evidence  here, 
then  we  say  that  the  judgment  obtained  there  is  a  bar  to  recovery 
here  in  this  action. 

Mr.  C(7(7/>er;— That  if  the  contract  sued  upon  in  Washington 
is  the  same  contract  offered  in  evidence  here? 

Pennewill,  J.: — Yes;  and  the  reason  I  say  that  is  because 
you  did  not  seem  to  be  entirely  agreed  upon  that. 

Mr,  Cooper: — As  I  understand  the  Court,  if  we  are  tmable  to 
show  that  the  two  contracts  were  different — ^the  one  in  evidence 
and  the  one  in  Washington, — ^your  Honors  would  say  it  is  a  com- 
plete bar  to  this  action,  and  you  would  instruct  the  jury  to  find  a 
verdict  for  the  defendants. 

Pennewill,  J. : — Yes. 

Mr.  Cooper: — We  are  not  prepared  to  prove  that  they  are 
different  contracts.     We  have  not  the  testimony  here. 

Pennewill,  J. : — It  appears  from  the  evidence  now  that  they 
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are  the  same,  and  unless  you  can  rebut  that,  we  must  assimie  that 
they  are  the  same.     You  say  you  cannot  rebut  them? 

Mr.  Cooper: — No  sir;  we  are  not  prepared  now  to  rebut  it. 

Grubb,  J.:- -Have  you  anything  more  to  offer,  Mr.  White- 
man? 

Mr,  Whiteman: — ^We  rest,  on  behalf  of  the  defendants. 

Pennewill,  J.: — Have  you  anything  in  reply,  Mr.  Cooper? 

Mr.  Cooper: — ^We  have  nothing  in  reply,  but  we  express  our 
regrets  that  the  Court  take  that  view  of  it. 

Mr.  Whiteman: — ^Then  I  would  ask  the  Court  to  instruct  this 
jury  to  render  a  verdict  for  the  defendants. 

Pbnnbwill,   J. : — (charging  the  jury) 

Gentlemen  of  the  jury:  The  Court  instruct  you  in  this  case 
to  return  a  verdict  in  favor  of  the  defendants. 

Verdict  for  defendants. 
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Elsib  M.  Coylb  vs.  Peoples  Railway  Company,  a  corporation  of 
the  State  of  Delaware. 

Personal    Injuries — Negligence;    Concurrent — Street    Railway — 

Common    Carrier — Passenger — Due    Care — Burden    of 

Proof— Presumption — Conflict    of   Evidence — 

Measure  of  Damages, 

1.  A  street  railway  company  in  letting  its  passengers  on  and  off  its 
cars  is  bound  to  stop  at  its  usual  stopping  places,  and  to  wait  a  reasonable 
time  for  passengers  to  get  off  or  on,  and  also  to  use  all  reasonable  care  to 
secure  the  safety  of  its  passengers. 

2.  A  common  carrier  of  this  character  is  held  to  strict  care  in  the 
safe  transportation  of  its  passengers,  but  it  is  not  an  insurer  of  their  safety 
under  all  circumstances,  being  only  responsible  for  its  negligence. 

3.  On  the  other  hand,  there  is  a  duty  restinfi^  upon  the  passenger  to 
act  with  prudence  and  to  use  the  means  provided  for  his  transportation 
with  reasonable  discretion  and  care,  and  if  his  negligent  act  contributes  to 
the  injury  of  which  he  complains,  he  cannot  recover. 

4.  Reasonable  care  is  such  care  as  a  person  of  ordinary  prudence 
would  exercise  under  similar  circumstances;  such  care  being  proportioned 
to  the  risk  incurred. 

5.  To  entitle  the  plaintiff  to  recover,  the  jury  must  be  satisfied  by 
the  preponderance  of  the  evidence,  that  the  negligence  of  the  defendant 
whidi  caused  the  plaintiff's  injuries,  was  the  negligence  described  in  the 
plaintiff's  declaration. 

6.  No  presumption  of  negligence,  either  on  the  part  of  the  defendant 
or  the  plaintiff,  arises  from  the  mere  fact  that  the  plaintiff  was  injured 
while  alighting  from  a  car  of  the  defendant. 

7.  The  burden  of  proving  negligence,  whether  of  the  defendant  or  the 
plaintiff,  rests  upon  the  party  by  whom  such  negligence  is  alleged. 

8.  If  a  car  slows  up  or  stops  at  an  unusual  stopping  place,  in  such  a 
manner  as  clearly  to  invite  a  passenger  to  cdight,  and  the  passenger  under 
such  circumstances  attempts  to  alignt,  using  due  and  proper  care,  it  is  the 
duty  of  the  person  or  persons  having  charge  of  the  car  not  to  suddenly  start 
the  car  in  such  a  manner  as  to  endanger  the  safety  of  the  alighting  passen- 
ger. 

9.  If  the  injury  complained  of  was  occasioned  by  the  negligence 
of  the  plaintiff,  or  by  the  concurrent  n^ligence  of  both  the  plaintiff  and 
defendant,  the  plaintiff  cannot  recover,  as  the  law  in  such  case  will  not 
attempt  to  measure  the  degree  of  negligence  attributable  to  each  party. 
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10.  The  rule  as  to  conflicting  testimony  stated. 

11.  Measure  of  damages  stated. 

(December  12,  1907.) 
LoRB»  C.  J.,  and  Spruancb,  and  Boyce,  J.  J.,  sitting. 

J.  Harvey  Whiteman  and  William  F.  Smalley  for  plaintiff. 

Robert  H.  Richards  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1907. 

Action  on  the  Case  (No.  132,  November  Term,  1906),  by  a 
passenger  to  recover  damages  for  personal  injuries  sustained 
while  attempting  to  alight  from  a  car. 

See  facts  in  charge  of  Court. 

Spruance,  J.,  charging  the  jury: 

Gentlemen  of  the  jury :— This  action  is  brought  by  the  plain- 
tiff, Elsie  M.  Coyle,  against  the  defendant,  the  Peoples  Railway 
Company,  a  corporation  of  this  State,  to  recover  damages  for 
personal  injuries  to  the  plaintiflF,  alleged  to  have  been  occasioned 
by  the  negligence  of  the  defendant. 

The  plaintiflE  contends  that  on  September  first,  1906,  she  was 
a  passenger  on  one  of  the  cars  of  the  defendant,  going  west'ward  on 
Second  Street  in  this  City,  and  that  near  the  intersection  of  the 
westerly  side  of  Walnut  Street,  while  attempting  to  alight  from 
said  car  after  the  same  had  come  to  a  stop,  the  said  car  was 
negligently  and  suddenly  started,  whereby  she  was  thrown  from 
the  car  to  the  bed  of  the  street  and  seriously  injured. 

The  defendant  contends  that  it  was  guilty  of  no  negligence 
whatever;  that  at  the  time  the  plaintiff  attempted  to  alight  from 
the  car,  the  car  was  in  motion,  and  that  her  falling  or  being 
thrown  from  the  car  was  solely  due  to  her  own  negUgence. 

A  street  railway  company  in  letting  its  passengers  on  and  off 
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its  cars,  is  bound  to  stop  at  its  usual  stopping  places,  and  to  wait  a 
reasonable  time  for  passengers  to  get  off  or  on»  and  also  to  use  all 
reasonable  care  to  secure  the  safety  of  its  passengers.  It  is  ad- 
mitted in  this  case  that  the  defendant,  at  the  time  of  the  said  acci- 
dent, was  a  conmion  carrier  engaged  in  the  business  of  transport- 
ing passengers  for  hire. 

A  common  carrier  of  this  character  is  held  to  strict  care  in  the 
safe  transportation  of  its  passengers,  but  it  is  not  an  insurer  of 
their  safety  under  all  circumstances,  being  only  responsible  for  its 
negligence. 

On  the  other  hand,  there  is  a  duty  resting  upon  the  passenger 
to  act  with  prudence  and  to  use  the  means  provided  for  his  trans- 
portation with  reasonable  discretion  and  care,  and  if  his  negligent 
act  causes  or  contributes  to  the  injury  of  which  he  complains,  he 
cannot  recover.  It  is  the  duty  of  the  passenger  to  exercise  all 
reasonable  care  in  alighting  from  a  car.  Reasonable  care  is 
such  care  as  a  person  of  ordinary  prudence  would  exercise  under 
similar  circumstances;  such  care  being  proportioned  to  the  risk  in- 
curred. 

This  action  is  based  upon  the  negligence  of  the  defendant, 
and  to  entitle  the  plaintiff  to  recover,  you  must  be  satisfied  by  the 
preponderance  or  greater  weight  of  the  evidence,  that  the  negli- 
gence of  the  defendant  which  caused  the  plaintiff's  injuries,  was 
the  negligence  described  in  the  plaintiff's  declaration^  namely, 
the  sudden  moving  of  the  car  forward  or  backward  while  the 
plaintiff  was  in  the  act  of  alighting  from  the  car. 

No  presumption  of  negligence,  either  on  the  part  of  the 
defendant  or  the  plaintiff,  arises  from  the  mere  fact  that  the 
plaintiff  was  injured  while  alighting  from  a  car  of  the  defendant. 

To  entitle  the  plaintiff  to  recover,  you  must  be  satisfied,  from 
a  preponderance  of  the  evidence,  that  the  injury  to  the  plaintiff 
was  caused  by  the  negligence  of  the  defendant. 

The  burden  of  proving  negligence,  whether  of  the  defend- 
ant or  the  plaintiff,  rests  upon  the  party  by  whom  such  negli- 
gence is  alleged. 
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If  a  car  slows  up  or  stops  at  an  unusual  stopping  place,  in 
such  a  manner  as  clearly  to  invite  a  passenger  to  alight,  and  the 
passenger  under  such  circumstances  attempts  to  alight,  using 
due  and  proper  care,  it  is  the  duty  of  the  person  or  persons  having 
charge  of  the  car  not  to  suddenly  start  the  car  in  such  a  manner  as 
to  endanger  the  safety  of  the  alighting  passenger. 

If  the  injury  complained  of  was  occasioned  by  the  negligence 
of  the  plaintiff,  or  by  the  concurrent  negligence  of  both  the  plain- 
tiff and  defendant,  the  plaintiff  cannot  recover,  as  the  law  in 
such  case  will  not  attempt  to  measure  the  degree  of  negligence 
attributable  to  each  party. 

Your  verdict  should  be  given  in  favor  of  that  party  for 
whom  is  the  preponderance  or  greater  weight  of  the  evidence. 

Where,  as  in  this  case,  the  testimony  is  conflicting,  the  jury 
should  reconcile  it  if  they  can;  but  if  they  cannot  do  so,  they 
should,  give  credence  to  that  part  of  it  which  they  deem  most 
worthy  of  belief. 

.If  your  verdict  should  be  for  the  plaintiff,  it  should  be  for 
such  sum  as  will  reasonably  compensate  her  for  her  injtuies,  tak- 
ing into  consideration  her  pain  and  suffering,  her  loss  of  power  to 
perform  labor,  her  loss  of  time  resulting  from  the  injuries  sustain- 
ed by  her,  and  also  her  expenses  for  medical,  surgical  and  hospital 
attendance  incurred  by  reason  of  such  injtuies.  And  if  such  in- 
juries are  of  a  permanent  character,  that  fact  should  be  considered 
in  determining  the  amount  of  the  verdict. 

Verdict  for  plaintiff  for  $1000. 
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Frederick  L.  Ewans  vs.  The  Wilmington  City  Railway 
Company,  a  corporation  of  the  State  of  Delaware.  (No.  77, 
November  Term.  1906.) 

Augustus  F.  Welch  vs.  The  Wilmington  City  Railway 
Company,  a  corporation  of  the  State  of  Delaware.  (No.  78, 
November  Term,  1906). 

Street    Railway — Public    Highway — Personal   Injuries — Fellow- 

traveler — Street     Crossing — Negligence — Due     Care 

— Positive  and  Negative  Testimony — Burden  of 

Proof — Measure  of  Damages. 

1.  The  defendant  railway  company  could  move  its  car  only  along  its 
railway  in  the  street  within  a  £xed  space,  and  within  that  space  necessarily 
had  the  right  of  way  as  against  other  persons  using  the  street  on  foot  or  in 
vehicles.  Such  others  so  using  the  street  had  no  nght  unnecessarily  to  ob- 
struct or  interfere  with  such  right  of  way,  and  thereby  delay  persons 
traveling  in  said  cars.  In  using  said  street  each  party  was  bound  to  have 
reference  to  its  reasonable  use  by  others. 

2.  The  general  rule  is  that  each  party  must  take  such  precaution  as 
an  ordinarily  prudent  and  careful  man  would  take  under  like  circumstan- 
ces. Bach  party  is  bound  to  the  reasonable  use  of  his  sight  and  hearing, 
and  is  also  bound  by  his  familiarity  with  and  knowledge  of  the  particular 
locality. 

« 

3.  N^ligence  is  never  presumed.  It  must  be  proved.  The  burden 
of  proving  it  rests  upon  the  plaintiff. 

4.  Positive  testimony,  in  general,  is  entitled  to  greater  weight  than 
merely  negative  testimony. 

5.  Where  two  persons  are  riding  together,  the  one  driving  the 
vehicle,  the  negligence  of  the  driver  may  not  be  imputed  to  his  fellow- 
rider,  but  such  fellow-rider  is  not  thereby  relieved  of  responsibility.  He  is 
as  much  bound  as  the  driver  to  the  exercise  of  reasonable  care  and  caution 
to  prevent  accident. 

6.  Measure  of  damages  in  each  case  stated. 

(November  29,  1907.) 

Lore,  C.  J.,  and  Pennewill,  J.,  sitting, 
y.  Harvey  Whitentan  for  plaintiffs. 
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Walter  H.  Hayes  and  Andrew  C,  Gray  for  defendant. 
Superior  Cotirt,  New  Castle  County,  November  Term,  1906. 

Actions  on  thb  Case  to  recover  damages  for  personal  in- 
juries to  plaintiffs,  while  riding  together  in  a  carriage  drawn  by  a 
horse,  and  crossing  the  track  of  the  defendant  company  at  the 
intersection  of  Eighth  and  Pine  Streets  in  the  City  of  Wilmington ; 
said  injuries  being  alleged  to  have  been  caused  by  a  car  of  the 
defendant  negligently  colliding  with  the  said  team. 

The  facts  sufficiently  appear  in  the  charge  of  the  Court. 

Lore,   C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury : — You  are  trying  two  distinct  actions. 
One  of  them  is  by  Frederick  L.  Ewans,  one  of  the  plaintiffs,  and 
another  by  Augustus  F.  Welch,  as  plaintiff,  both  being  against 
The  Wilmington  City  Railway  Company,  the  defendant.  In 
both  of  these  actions,  damages  are  asked  for  by  the  plaintiff  in 
each  case  for  injtiries  claimed  to  have  been  received  by  him 
through  the  negligence  of  the  defendant,  on  the  sixth  day  of 
October,  1906,  at  the  intersection  of  Eighth  and  Pine  Streets  in 
this  City. 

The  actions  are  thus  tried  together  by  consent  of  counsel  as  a 
matter  of  convenience;  the  evidence  and  the  law  in  each  being 
practically  the  same. 

Both  plaintiffs  claim,  that  on  the  said  sixth  day  of  October, 
they  were  riding  together  in  a  carriage,  drawn  by  a  horse,  which 
carriage  and  horse  were  the  property  of  the  said  Ewans,  and  were 
driving  northerly  on  said  Pine  Street  in  the  exercise  of  due  care. 
That  while  so  driving,  in  crossing  the  track  of  the  said  railway 
company  at  the  intersection  of  said  Pine  Street  with  said  Eighth 
Street,  the  carriage  in  which  they  were  riding  was  struck  and 
broken  by  one  of  the  cars  operated  by  the  defendant  company; 
that  both  the  plaintiffs  were  thrown  upon  the  groimd,  receiving 
thereby  severe  injuries,  and  that  the  horse,  harness  and  carriage 
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were  badly  damaged.  The  said  Ewans  demands  compensation 
for  his  personal  injuries,  and  also  for  the  damage  done  to  his 
horse,  carriage  and  harness.  The  said  Welch  demands  compen- 
sation for  his  personal  injuries  only. 

The  particular  negligence  charged  against  the  defendant 
company,  is  that  the  car  at  the  time  it  struck  the  driver,  was 
being  run  at  a  high  and  dangerotis  rate  of  speed,  without  ringing 
or  sounding  its  gong  or  giving  any  warning. 

At  the  time  of  the  accident,  both  the  said  Pine  and  Eighth 
Streets  were  public  highways  of  this  City.  Both  the  plaintiffs 
and  the  defendant  company  had  the  right  to  use  the  same  in  a 
proper  and  lawful  manner. 

The  defendant  company  could  move  its  car  only  along  its 
railway  in  said  streets  within  a  fixed  space,  and  within  that  space 
necessarily  had  the  right  of  way  as  against  other  persons  using  the 
street  on  foot  or  in  vehicles,  and  who  were  free  to  use  any  and  all 
parts  of  the  street  at  their  pleasure.  Such  others  so  using  the 
street  had  no  right  imnecessarily  to  obstruct  or  interfere  with 
such  right  of  way,  and  thereby  delay  persons  traveling  in  said 
cars.  In  using  said  street,  each  party  was  botmd  to  have  refer- 
ence to  its  reasonable  use  by  others.  In  such  use  the  railway 
company  and  persons  using  the  same  on  foot  or  in  vehicles,  were 
alike  botmd  to  the  exercise  of  due  care  and  caution  to  prevent  in- 
juries; the  care  and  caution  being  in  proportion  to  the  danger 
of  such  use  in  each  particular  instance. 

If  the  crossing  was  dangerous,  much  frequented,  the  view 
obstructed  or  otherwise,  greater  precaution  was  required  of  both 
the  company  and  other  users.  It  would  be  the  duty  of  each  of 
them  in  such  case  to  take  every  reasonable  means  and  precaution 
to  ascertain  and  avoid  the  danger. 

We  will  not  attempt  to  say  what  particular  means  and  pre- 
caution must  be. taken  in  any  one  case;  as  they  would  vary  with 
the  circumstances  of  each  particular  case.  The  general  rule  is 
that  each  party  must  take  such  precaution  as  an  ordinarily  pru- 
dent and  careful  man  would  take  under  like  circumstances. 

Each  party  is  bound  to  the  reasonable  use  of  his  sight  and 
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hearing,  and  is  also  bound  by  his  familiarity  with  and  knowledge 
of  the  particular  locality. 

The  right  of  the  plaintiff  to  recover  in  each  suit  is  founded 
upon  the  negligence  of  the  defendant.  If  you  should  find  from 
the  evidence  that  there  was  no  negligence  on  the  part  of  the 
company,  which  was  the  proximate  cause  of  the  injuries  com- 
plained of,  your  verdict  in  each  case  should  be  for  the  defendant. 
Negligence  is  never  presumed.  It  mtist  be  proved.  The  burden 
of  proving  it  rests  upon  the  plaintiff. 

Positive  testimony,  in  general,  is  entitled  to  greater  weight 
than  merely  negative  testimony. 

Where  two  persons  are  riding  together,  the  one  driving  the 
vehicle,  the  negligence  of  the  driver  may  not  be  imputed  to  his 
fellow-rider;  but  such  fellow-rider  is  not  thereby  relieved  of  re- 
sponsibility. He  is  as  much  bound  as  the  driver  to  the  exercise  of 
reasonable  care  and  caution  to  prevent  accident. 

Applying  the  principles  of  law  we  have  just  stated  to  the 
facts  proven,  you  are  to  render  your  verdict  in  each  case. 

If  after  full  consideration  of  the  evidence,  you  believe  that 
there  was  negligence  on  the  part  of  the  defendant  company,  and 
that  such  negligence  was  the  proximate  cause  of  the  injury  com- 
plained of  in  each  suit,  yotu:  verdict  should  be  for  the  plaintiff  in 
each  suit.  You  should,  however,  render  a  separate  verdict  in 
each  case. 

In  the  case  of  Welch,  if  your  verdict  should  be  for  the  plain- 
tiff, it  should  be  for  such  a  sum  as  will  reasonably  compensate  him 
for  the  injuries  to  his  person,  taking  into  consideration  the  pain 
and  suffering  and  his  loss  of  power  to  perform  labor  in  the  past 
and  in  the  future,  which  you  may  find  to  be  the  result  of  the  in- 
juries sustained  by  him,  and  also  his  expenses  for  medicine 
and  medical  attendance  incurred  by  reason  thereof. 

In  the  case  of  Ewans,  if  your  verdict  should  be  for  the  plain- 
tiff, you  should  add  to  a  reasonable  amount  for  his  personal  in- 
juries, and  expenses  for  medicine  and  medical  attendance  in- 
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curred  by  reason  thereof,  a  reasonable  sum  for  the  damage  done 
to  his  horse,  harness  and  carriage. 

Should  you  believe,  however,  from  the  testimony,  that  there 
was  no  negligence  on  the  part  of  the  defendant  company,  your 
verdict  should  be  for  the  defendant.  In  like  manner  it  should  be 
for  the  defendant  in  either  or  both  cases  if  the  evidence  shows 
that  one  or  both  the  plaintiffs  was  guilty  of  contributory  negli- 
gence. 

Verdict  for  plaintiff  Ewans  for  $325. 

Verdict  for  plaintiff  Welch  for  $225. 
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Jambs  G.  Pilb  vs.  The  Wilmington  City  Railway  Company, 
a  corporation  of  the  State  of  Delaware. 

Personal  Injuries — Street  Railway — Passenger — Negligence — Due 

Care — Burden    of    Proof— Presumption — Measure    of 

Damages. 

1.  The  platfonns  and  steps  of  railway  cars  are  for  the  purpose  of 
providiiu^  sale  and  convenient  means  of  ingress  and  egress  to  and  from  the 
cars;  and  if  a  passenger  umiecessarily  stands  upon  such  platforms  or  steps 
in  a  dangerous  position,  while  the  car  is  in  motion,  and  because  of  so  doing 
is  thrown  from  the  car,  such  passenger  is  guilty  of  negligence  and  cannot 
recover. 

2.  The  plaintiff  having  by  his  declaration  charged  that  his  injuries 
were  caused  solely  by  the  sudden  starting  of  the  car,  he  is  confined  to  that 
act  of  alleged  negligence,  and  he  cannot  recover  unless  he  so  proves  by  a 
preponderance  <S  the  evidence. 

3.  Duty  of  common  carrier  of  passengers  and  of  passenger  defined. 

4.  While  the  common  carrier  is  held  to  strict  care  in  the  safe  trans- 
portation of  passengers^  yet  it  must  be  borne  in  mind  that  it  is  by  no 
means  an  insurer  of  their  safety,  but  is  only  responsible  for  its  own  negli- 
gence in  case  of  injury. 

4.  Reasonable  care  would  be  such  care  as  a  man  of  ordinary  prudence 
would  take  under  similar  circumstances  to  avoid  accident.  The  care 
should  be  in  proportion  to  the  risk  to  be  incurred  in  all  cases. 

5.  There  arises  no  presumption  of  liabilit^r  on  the  part  of  the  defen- 
dant from  the  mere  fact  that  the  plaintiff  was  injured.  He  cannot  recover 
unless  he  proves  to  the  satisfaction  of  the  jury  oy  a  preponderance  of  the 
evidence  that  the  injuries  to  the  plaintiff  were  caused  by  the  negligence  of 
the  defendant  company.  Such  negligence  is  not  to  be  presumed,  but 
must  be  proved,  and  the  burden  of  proving  it  is  upon  the  plaintiff. 

6.  If  the  jury  is  satisfied  from  the  evidence  that  the  defendant  was 
guilty  of  ne«:ligence  as  charged,  yet  the  plaintiff  cannot  recover  if  he  him- 
self was  guuty  of  negligence  which  contributed  to  the  accident  in  which 
he  was  injurea.  Sucn  contributory  negligence  of  the  plaintiff,  however,  is 
not  to  be  presumed,  and  the  burden  of  proving  it  is  upon  the  defendant  un- 
less it  otherwise  appears  from  the  evidence  in  the  case. 

7.  The  measure  of  damages  in  such  case  is  such  a  sum  as  will  reason- 
ably compensate  the  plaintiff  for  his  pain  and  suffering,  his  loss  of  time  and 
labor  as  a  result  of  his  injuries,  his  expenses  for  medicine  and  medical 
attendance  incurred  by  reason  of  such  injuries;  and  also  for  any  impair- 
ment of  ability  to  earn  a  living  in  the  future  that  may  be  disclosed  by  the 
evidence. 

(July   2,    1906.) 
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LoRB,  C.  J.,  and  Pennbwill,  J.,  sitting. 

Daniel    O.  Hastings  and  Robert  H.  Richards  for  plaintiff. 

Walter  H,  Hayes  and  Andrew  C,  Gray  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1906. 

Action  on  the  Case  (No.  114,  May  Term,  1906)  to  recover 
damages  for  personal  injuries,  alleged  to  have  been  occasioned  by 
the  negligence  of  the  defendant  while  plaintiff  was  in  the  act  of 
boarding  one  of  the  defendant's  trolley  cars,  April  8,  1905,  at 
Fourth  and  Van  Buren  Streets  in  Wilmington. 

Pknnewill,    J.,    charging    the    jury: 

Gentlemen  of  the  jury: — This  is  an  action  brought  by  the 
plaintiff,  James  G.  File,  to  recover  from  the  defendant,  The  Wil- 
mington City  Railway  Company,  damages  for  personal  injuries 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant 
company  on  April  8,  1905,  at  Fourth  and  VanBuren  Streets  in 
this  City.  The  plaintiff  claims  that  while  he  was  in  the  act  of 
boarding  one  of  the  cars  of  said  company,  as  a  passenger,  at  the 
time  and  place  stated,  and  while  he  had  hold  with  his  left  hand  of 
the  horizontal  hand  rail  which  nms  from  the  outside  of  the  car 
to  the  door,  standing  with  one  foot  on  the  step  of  the  car  and  the 
other  on  the  rear  platform,  and  with  a  market  basket  full  of  gro- 
ceries on  his  right  arm,  the  car  started  with  a  jerk  and  so  suddenly 
that  he  was  twisted  or  thrown  to  the  street  with  such  force  that 
his  collar  bone  was  fractured  and  he  was  otherwise  injured.  He 
claims  also  that  his  injuries  were  of  such  a  character  that  he  suffer- 
ed much  pain,  was  for  several  weeks  entirely  incapacitated  from 
doing  manual  labor  and  that  his  ability  to  make  a  living  by  work 
is  still  much  impaired. 

The  plaintiff  bases  his  right  to  recover  upon  the  negli- 
gence of  the  defendant  in  starting  the  car  suddenly,  without  giv- 
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ing  the  plaintiff  any  warning  and  before  he  had  fully  boarded  the 
car  and  was  in  a  position  of  safety.  This  covers  substantially  the 
negligence  averred,  and  upon  which  the  plaintiff  relies.  The  de- 
fendant company  denies  that  it  was  guilty  of  any  negligence  that 
caused  the  injuries  to  the  plaintiff,  and  insists  that  the  plaintiff 
was  injured,  not  through  any  negligence  of  the  company,  but  by 
and  through  the  negligence  of  the  plaintiff  himself;  In  other 
words,  the  defendant  contends  that  the  plaintiff  was  not  thrown 
from,  the  platform  or  step  of  the  car  because  of  the  sudden  starting 
of  the  car,  but  that  the  plaintiff  being  on  the  platform  jumped, 
stepped  or  fell  from  the  car  after  it  had  started  and  proceeded 
some  two  or  three  car-lengths,  and  that  the  injuries  which  the 
plaintiff  sustained  were  caused  by  his  own  negligence  and  care- 
lessness in  getting  off  the  car  while  it  was  in  motion. 

It  is  admitted  that  the  defendant  is  a  corporation  of  the 
State  of  Delaware,  and  that  it  operated  the  tracks  and  car  upcm 
which  the  plaintiff  was  riding,  at  the  time  and  place  of  the  acci- 
dent, and  had  a  right  to  so  operate  it. 

We  decline  to  instruct  you  to  retiun  a  verdict  for  the  defen- 
dant. 

It  is  not  denied  that  the  defendant  was,  at  the  time  of  the 
accident,  a  common  carrier  of  passengers  over  and  along  its 
roadway. 

The  platforms  and  steps  of  railway  cars  are  for  the  ptupose  of 
providing  safe  and  convenient  means  of  ingress  and  egress  to  and 
from  the  cars;  and  if  a  passenger  \mnecessarily  stands  upon  such 
platforms  or  steps  in  a  dangerous  position,  while  the  car  is  in 
motion,  and  because  of  so  doing  is  thrown  off  the  car,  such  passen- 
ger is  guilty  of  negligence  and  cannot  recover. 

The  plaintiff  having  by  his  declaration  charged  that  his 
injuries  were  caused  solely  by  the  sudden  starting  of  the  car,  he  is 
confined  to  that  act  of  alleged  negligence,  and  he  cannot  recover 
unless  he  has  proved  by  a  preponderance  of  the  evidence  that 
such  injuries  were  caused  by  the  negligent  starting  of  the  car  while 
the  plaintiff  was  in  the  act  of  boarding  it. 

A  street  railway  company,  in  letting  its  passengers  on  and 
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off  its  cars,  is  bound  to  stop  its  cars,  and  wait  a  reasonable  time 
for  the  passengers  to  get  on  and  off,  and  also  to  tise  and  exercise  all 
reasonable  care  to  secure  the  safety  of  the  passengers.  What 
would  be,  in  any  particular  case,  a  reasonable  time,  depends  of 
course  upon  the  conditions  existing  at  the  time.  While,  there- 
fore, the  common  carrier  is  held  to  strict  care  in  the  safe  trans- 
portation of  its  passengers,  yet  it  must  be  borne  in  mind  that  it  is 
by  no  means  an  insurer  of  their  safety,  but  is  only  responsible  for 
its  own  negligence  in  case  of  injury.  On  the  other  hand,  there 
is  a  duty  resting  upon  the  passenger  to  act  with  prudence,  and  to 
use  the  means  provided  for  his  safe  transportation  with  reasonable 
circumspection  and  care,  and  if  his  negligent  act  contributes  to 
bring  about  the  injury  of  which  he  complains,  be  cannot  recover. 
It  is  also  the  duty  of  the  passenger  to  see  that  the  car  has  stopped, 
and  that  he  may  safely  get  on  or  off»  and  also  to  exercise  all 
reasonable  care  to  avoid  danger.  Reasonable  care  would  be 
such  care  as  a  man  of  ordinary  prudence  would  take  under  similar 
circumstances  to  avoid  accident.  The  care  should  be  in  propor- 
tion to  the  risk  to  be  incurred  in  all  cases. 

Betts  vs,  WiL  City  Ry.  Co,,  3  Penftewill,  448;  McAllister  vs. 
Peoples  Ry,  Co,,  4  Pennewill,  273 

The  plaintiff  in  this  case  bases  his  right  to  recover  upon  the 
negligence  of  the  defendant  company,  and  necessarily  so  because 
there  arises  no  presumption  of  liability  on  the  part  of  the  defen- 
dant from  the  mere  fact  that  the  plaintiff  was  injured.  He  can- 
not recover  unless  it  has  been  proved  to  your  satisfaction  by  a 
preponderance  of  the  evidence  that  the  injuries  to  the  plaintiff 
were  caused  by  the  negligence  of  the  defendant  company.  Such 
negligence  is  not  to  be  presumed,  but  must  be  proved,  and  the 
burden  of  proving  it  is  upon  the  plaintiff. 

But  even  if  you  shall  be  satisfied  from  the  evidence  that  the 
defendant  was  guilty  of  negligence  as  charged,  the  plaintiff  cannot 
recover  in  this  action  if  he  himself  was  guilty  of  negligence  which 
contributed  to  the  accident  in  which  he  was  injured.  Such  con- 
tributory negligence  of  the  plaintiff,  however,  is  not  to  be  presum- 
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ed,  and  the  burden  of  proving  it  is  upon  the  defendant  unless  it 
otherwise  appears  from  the  evidence  in  the  case. 

If  you  believe  that  the  car  which  the  plaintiff  was  boarding 
was  started  so  quickly  and  suddenly  as  to  throw  him  off  and  in- 
jure him,  and  shall  also  believe  that  the  plaintiff  was  not  guilty  of 
any  negligence  upon  his  part  which  contributed  to  the  injury, 
then  your  verdict  should  be  for  the  plaintiff.  But  if  you  believe 
that  the  plaintiff  was  upon  the  platform  of  the  car,  and  jumped  or 
stepped  therefrom  while  the  car  was  in  motion,  or  fell  from  the 
car  by  and  through  his  own  negligence,  yoiw  verdict  should  be  in 
favor  of  the  defendant,  because  the  plaintiff  cannot  recover  if  his 
own  negligence  contributed  to  his  injtiries. 

If  you  should  find  for  the  plaintiff,  your  verdict  should  be 
for  such  a  sum  as  will  reasonably  compensate  him  for  the  injuries 
which  he  has  sustained,  including  therein  his  pain  and  suffering, 
his  loss  of  time  and  labor  as  a  result  of  his  injuries,  his  expenses  for 
medicine  and  medical  attendance  incurred  by  reason  of  such  in- 
juries; and  also  for  any  impairment  of  ability  to  earn  a  living  i;i 
the  future  that  may  be  disclosed  by  the  evidence. 

Verdict  for  defendant. 
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William  M.  Joseph  vs.  Thomas  W.  Johnson,  Philip  R.  John- 
son AND  Edward  B.  Johnson,  executors  of  Thomas  W. 
Johnson,  deceased. 

Executors    and    Administrators — Assumpsit — Services    Rendered 
Deceased — Implied  Promise;  Exceptions  to  Rule — Near 
Relations — Friends — Presumption  of  Law — Book  Ac- 
count; What  Subject  to  Evidence — Statute  of 
Limitations;    Exceptions    to — Subsisting 
Demand;  Acknowledgment  of — Con- 
flict    of    Testimony. 

1.  Where  one  person  at  the  request  of  another  performs  work  and 
labor  without  any  agreement  as  to  tne  price  to  be  paid,  the  law  implies 
a  promise  on  his  part  to  pay  whatever  such  work  and  labor  are  reasonably 
worth. 

2.  Where  work  and  labor  are  rendered  for  one  and  he  recdves  the 
benefit  of  the  same,  the  law  implies  a  promise  on  his  part  to  pay  for  such 
work  and  labor  what  it  is  reasonably  worth,  and  this  is  so  although  he 
may  not  have  requested  the  other  party  to  do  the  work. 

3.  These  rules  are,  however,  subject  to  certain  exceptions  and  qualifi- 
cations. In  many  cases  where  the  parties  are  near  relations  the  law  will 
not  imply  a  promise  or  obligation  to  pay  for  services  which  are  usually 
rendered  each  other  gratuitously  by  near  relations.  So,  too  a  promise  to 
pay  is  not  implied  by  law  where  the  services  are  rendered  by  one  friend  to 
another  under  such  circumstances  as  warrant  the  presumption  that  they 
were  intended  to  be  rendered  gratuitously. 

4.  Work  and  labor  of  the  character  set  forth  in  the  plaintiff's  bill  of 
particulars  are  proper  subjects  of  a  book  account  under  our  statute,  but 
the  performance  of  such  work  and  labor  and  the  value  thereof  may  be 
proved  by  other  evidence  than  a  book  account. 

5.  If  the  debtor,  within  three  years  next  before  the  bringine  of  the 
action  acknowledges  the  debt  to  be  a  subsisting  demand  or  makes  any 
recognition  of  it  as  an  existing  debt  this  will  be  sufficient  to  take  the  case 
out  of  the  statute  of  limitations. 

6.  The  naked  acknowledgment  of  a  subsisting  demand  without  an 
express  promise  to  pay  it  is  sufficient  to  take  the  case  out  of  the  statute. 

7.  It  is  for  the  jury  to  say  whether  the  acknowledgment  of  a  subsist- 
ing demand  has  been  proved  m  the  case. 

8.  Where  the  evidence  is  conflicting  the  jury  should  reconcile  it  if 
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they  can,  and  if  they  cannot  do  so  they  should  accept  that  part  of  it  which 
they  deem  worthy  of  credit  and  reject  that  part  which  they  deem  unworthy 
of  credit,  having  due  regard  to  the  interest  of  the  witnesses  in  the  result  of 
the  suit,  their  opportumties  of  knowing  that  of  which  they  have  testified, 
and  all  other  circumstances  which  may  aid  them  in  reaching  a  conclusion  as 
to  their  credibility  and  the  weight  which  should  be  given  to  their  testi- 
mony. 

(April    15,    1908.) 
Judges  Spruancb  and  Botcb  sitting. 

Whiley,  Richards  and  Jones  for  plamti&. 

Robert  C.  White  and  James  A.  Marsh  for  defendant. 

Superior  Court,  Sussex  County,  April  Term,  1908. 

Action  of  Assumpsit  to  recover  for  services  rendered  the 
deceased  during  his  lifetime. 

Spruancb,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^This  is  an  action  brought  by 
William  M.  Joseph,  the  plaintiff,  against  the  executors  of  Thomas 
W.  Johnson,  deceased,  to  recover  for  certain  services  alleged  to 
have  been  rendered  by  the  plaintiff  to  the  deceased  during  his 
life-time,  from  January  28th,  1901,  to  March  27th,  1906,  a  period 
of  268  weeks  and  two  days  at  $2.00  per  week,  making  the  sum  of 
$536.57. 

The  services  for  which  suit  is  brought  are  specified  in  the 
bill  of  particulars  filed  by  the  plaintiff,  and  his  right  of  recovery 
is  limited  to  these  services  only. 

Where  one  person  at  the  request  of  another  performs  work 
and  labor  without  any  agreement  as  to  the  price  to  be  paid,  the 
law  implies  a  promise  to  pay  whatever  such  work  and  labor  are 
reasonably  worth.  Where  work  and  labor  are  rendered  for  one, 
and  he  receives  the  benefit  of  the  same,  the  law  implies  a  promise 
on  his  part  to  pay  for  such  work  and  labor  what  it  is  reasonably 
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worth,  and  this  is  so  although  he  may  not  have  requested  the 
other  party  to  do  the  work.  These  rules  as  to  implied  promises 
on  the  part  of  the  person  for  whom  such  work  and  labor  may  have 
been  done  are  subject  to  certain  exceptions  and  qualifications. 
In  many  cases  where  the  parties  are  near  relations,  the  law  will 
not  imply  a  promise  or  obligation  to  pay  for  services  which  are 
usually  rendered  to  each  other  gratuitously  by  near  relations. 
So  too,  a  promise  to  pay  is  not  implied  by  law  where  the  services 
are  rendered  by  one  friend  to  another  under  such  circumstances 
as  warrant  the  presumption  that  they  were  intended  to  be  render- 
ed gratuitously.  Where  services  are  rendered  gratuitously  with 
no  intention  of  charging  for  the  same,  the  party  cannot  subse- 
quently recover  compensation  for  such  gratuitous  service. 
Work  and  labor  of  the  character  set  forth  in  the  plaintiff's  bill  of 
particulars  are  proper  subjects  of  a  book  accotmt,  tmder  our  sta- 
tute, but  the  performance  of  such  work  and  labor  and  the  value 
thereof  may  be  proved  by  other  evidence  than  a  book  accotmt. 

Our  statute  of  limitations  provides  that  no  action  of  this 
character  shall  be  brought  after  the  expiration  of  three  years 
from  the  accruing  of  such  cause  of  action,  subject  however  to 
certain  exceptions  specified  in  the  statute,  to  which  we  need  not 
now  refer.  If,  however,  the  debtor,  within  three  years  next  be- 
fore the  bringing  of  the  action,  acknowledges  the  debt  to  be  a 
subsisting  denmnd  or  makes  any  recognition  of  it  as  an  existing 
debt,  this  will  be  sufficient  to  take  the  case  out  of  the  statute  of 
limitations.  The  naked  acknowledgment  of  a  subsisting  demand 
without  an  express  promise  to  pay  it  is  sufficient  to  take  the  case 
out  of  the  limitation  of  the  statute. 

We  leave  it  to  the  jury  to  say  whether  it  is  proved  in  this 
case  that  the  said  Thomas  W.  Johnson,  in  his  life-time,  made  an 
acknowledgment  of  a  subsisting  demand  against  him  for  that 
part  of  the  work  and  labor  of  the  plaintiff  which  he  alleges  to 
have  been  performed  more  than  three  years  before  the  commence- 
ment of  the  action,  and  if  the  jury  so  find,  the  bar  of  the  statute 
as  to  that  part  of  the  claim  would  be  removed.  But  if  no  such 
acknowledgment  was  made  by  the  said  Johnson,  there  can  be  no 
recovery  for  that  part  of  said  claim. 
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Where,  as  in  this  case,  the  evidence  is  conflicting,  you  should 
reconcile  it  if  you  can  and  if  you  cannot  do  so  you  should  accept 
that  part  of  it  which  you  deem  worthy  of  credit  and  reject  that 
part  of  it  which  you  deem  unworthy  of  credit,  having  due  regard 
to  the  interest  of  the  witnesses  in  the  result  of  this  suit,  their 
opporttmities  of  knowing  that  of  which  they  have  testified,  and 
all  other  circumstances  which  may  aid  you  in  reaching  a  conclu- 
sion as  to  their  credibility  and  the  weight  which  should  be  given 
to  their  test^'mony. 

Your  verdict  should  be  in  favor  of  that  party  in  whose  favor 
you  may  find  is  the  preponderance  or  greater  weight  of  the  testi- 
mony. You  should  determine  this  case  upon  the  testimony 
which  you  have  heard  in  this  cause  and  upon  nothing  else,  and 
should  not  suffer  your  judgment  to  be  influenced  or  warped  in  any 
manner  by  anything  which  you  may  have  heard  from  any  other 
person  than  the  witnesses  who  have  testified  in  this  trial. 

If  you  should  find  a  verdict  for  the  plaintiff,  it  should  be  for 
such  sum  as  you  believe  his  services  to  the  deceased  were  reason- 
ably worth,  not  exceeding  the  amount  of  his  claim  with  interest 
thereon.  If  you  beheve  that  the  alleged  services  of  the  plaintiff 
to  the  deceased  were  not  rendered  by  him  or  that  they  were  ren- 
dered gratuitously,  your  verdict  should  be  for  the  defendant. 

Verdict  for  defendant. 


Digitized  by  VjOOQIC 


472  SUPERIOR  COURT. 

SYLLABUS. 

John  L.  Yatbs  vs,  Philadelphia,  Baltimore  and  Washington 
Railroad  Company,  a  corporation  of  the  State  of  Dela- 
ware. 

Personal  Injuries — Pleading — Evidence— Common   Carrier — 
Rules  of  Railroad  Company;  Notice  to  Produce;  When 
in  Evidence — Amendment  of  Narr  During  Trial 
— Constitution — Statute — Term — Con- 
tinuance. 

1.  Counsel  for  the  plaintiff  having  given  written  notice  to  counsel 
for  the  defendant  to  proouce  a  certain  rule  of  the  company,  luld  that  such 
rule  should  be  asked  for  when  the  plaintiff  had  introduced  the  evidence 
under  which  such  rule  became  pertinent  and  proper  evidence  in  the  case; 
and  that  the  plaintiff  should  put  his  witness  on  the  stand  and  bring  him 
up  to  that  point. 

2.  When  such  evidence  has  been  produced  and  the  rule  asked  for  has 
been  handed  to  the  counsel  for  the  plaintiff  by  counsel  for  the  defendant, 
the  latter  will  not  then  be  permitted  to  object  to  its  admission  in  evidence 
on  the  ground  that  it  is  not  pertinent. 

3.  Under  the  constitutional  and  statutory  provisions  respecting 
amendments,  a  plaintiff  will  be  permitted  to  amend  his  narr  during  the 
progress  of  the  case;  but  the  Court  may  continue  the  case  and  impose  the 
costs  of  the  term  upon  the  plaintiff. 

(July  3,  1906.) 

Lore,  C.  J.,  and  Pbnnewill,  J.,  sitting. 

John  F,  McUloy,  John  W.  Brady  and  Leidn  Irving  Handy 
for  plaintiff. 

Andrew  C.  Gray  and  John  F.  Neary  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1906. 

Action  on  the  Casb  (No.  126,  May  Term,  1906),  to  recover 
for  personal  injuries. 

At  the  trial,  the  following  questions  were  raised  and  ruled 
upon. 

Mr.  Handy: — ^^If  the  Court  please,  yesterday  morning  I  gave 
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written  notice  to  the  counsel  on  the  other  side  to  produce  certain 
rules  of  the  railroad  company,  and  I  now  ask  for  the  production 
of  those  rules  because  I  propose  first  to  put  upon  the  witness  stand 
the  plaintiff  and  to  show  by  him  that  he  was  aware  of  this  rule  of 
the  railroad  company  which  prohibits  a  train's  passing  on  a 
parallel  track  a  passenger  train  stopped  at  a  station  receiving  or 
discharging  passengers.  After  proving  his  knowledge  of  the  rule, 
our  contention  of  law,  well  established,  will  be  that  he  had  a 
right  to  infer  that  this  rule  would  be  obeyed  and  to  rely  upon  it 
in  coming  out  from  a  railroad  train. 

Mr.  Gray: — We  have  the  rules  here,  but  I  do  not  think  this  is 
the  proper  time  to  ask  for  them.  He  can  ask  for  them  when  he 
has  introduced  the  evidence  under  which  the  rules  become  perti- 
nent and  proper  evidence  in  the  case. 

Lore,  C.  J. : — Suppose  you  put  the  witness  on  the  stand,  Mr- 
Handy,  and  bring  him  up  to  that  point. 

Mr.  Handy  thereupon  placed  the  plaintiff  upon  the  stand, 
who  testified  fully  respecting  the  cause  of  the  accident  in  which 
he  was  injured  and  the  nature  and  extent  of  his  injuries.  He 
then  examined  the  plaintiff  as  follows: 

Q.  Did  you  know  at  the  time  of  this  accident  anything 
about  rules  of  the  Philadelphia,  Wilmington  and  Baltimore  Rail- 
road Company  prohibiting  one  train  passing  another  while  dis- 
charging or  taking  on  passengers  at  a  station? 

(Objected  to  by  Mr.  Gray,  of  counsel  for  defendant,  as  lead- 
ing and  suggestive.) 

Mr,  Handy: — I  withdraw  the  question  and  ask  for  the  pro- 
duction of  those  rules  tinder  the  notice  served  upon  counsel  for 
defendant.  My  friend  says  he  has  them  here,  and  I  insist  that  he 
either  produce  them  or  refuse  to  produce,  in  which  event  I  will 
proceed  to  prove  the  same  by  secondary  evidence. 

Mr,  Gray: — I  refuse  to  produce  them  because  counsel  for 
plaintiff  has  proved  nothing  showing  the  relevancy  of  the  rules 
in  this  case,  and  they  are  not  admissible  at  present.  When  my 
learned  friend  has  shown  the  relevancy  of  the  rules  he  can  demand 
their  production.     I  have  them  here  waiting  for  him. 
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Lore,  C.  J.  • — For  what  piirpose  do  you  ask  for  the  introduc- 
tion of  the  rules,  Mr.  Handy? 

Mr,  Handy: — I  have  alleged  in  this  narr  that  the  defendant 
company  negligently  ran  a  freight  train  by  a  passenger  train 
which  had  stopped  at  a  station  to  discharge  passengers.  I  have 
proved  that  this  was  a  passenger  train  of  the  defendant  company , 
that  it  had  stopped  at  a  station  to  discharge  passengers  and  that 
at  that  time  while  it  was  so  discharging  passengers  a  freight  train 
passed  it  in  violation  of  the  rule  of  the  company  forbidding  its 
servants  doing  that  very  thing.     It  is  plainly  relevant. 

Lore,  C.J.* — You  aver  in  your  declaration  that  there  were 
such  rules.? 

Mr.  Handy: — No  sir;  I  have  averred  that  they  negligently 
ran  this  train.  The  rule  is  a  matter  of  evidence,  not  a  matter  of 
pleading. 

Pennewill,  J.: — You  mean  that  it  is  negligence  for  the 
company  to  move  a  train  in  violation  of  its  own  rules? 

Mr,  Handy: — Yes  sir. 

Lore,  C.  J.  * — I  understood  your  purpose  was  to  show  that 
there  were  such  rules  and  that  this  man  knew  of  the  same  and 
that  he  had  a  right  to  presume  that  the  company  would  obey 
its  own  rules. 

Mr.  Handy: — Yes  sir.  The  books  say  if  there  are  public 
rules  of  a  company,  it  is  a  presumption  that  passengers  know 
them. 

Lore,  C.  J. : — You  say  you  propose  to  connect  the  existence 
of  that  rule  with  the  knowledge  of  the  plaintiff  so  as  to  affect  his 
conduct? 

Mr,  Handy: — Yes  sir. 

Pennewill,  J.  • — Have  you  shown  yet  a  condition  of  things 
which  would  constitute  a  violation  of  the  rule? 

Mr.  Handy: — I  have  proved  that  this  passenger  train 
stopped  there  to  discharge  passengers,  and  I  have  proved  that 
while  it  was  stopped  there  a  freight  train  passed  by  it. 

Lore,  C.  J. : — We  think  you  should  produce  the  rules,  Mr. 
Gray. 
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Mr,  Gray: — (Producing  a  small  book)  Here  it  is  open. 
We  have  produced  the  rules,  sir. 

Mr,  Handy: — It  having  been  produced  on  notice,  it  is  now 
in  evidence,  and  I  desire  to  read  it  to  the  jury. 

Mr.  Gray: — I  claim  the  rule  is  not  pertinent. 

LoRB,  C.  J. : — ^When  you  produce  it  and  don't  object  on  the 
ground  of  pertinency,  it  is  admitted. 

Pennewill,  J.: — Is  it  not  now  in  evidence? 

Mr,  Gray: — No  sir;  we  were  instructed  to  produce  the  rule. 

I  object  to  the  rule  being  admitted  in  evidence  or  read  to  the 
jury,  on  the  ground  that  it  is  not  pertinent. 

Lore,  C.  J. : — You  ought  to  have  made  that  objection  before 
you  handed  in  the  book. 

Mr.  Gray: — I  did  make  the  objection  and  the  Court  over- 
ruled me  and  ordered  me  to  produce,  and  I  ask  for  an  exception 
to  that  ruling  of  the  Court. 

Mr.  Handy: — He  is  too  late  to  ask  for  the  exception  now. 

Pennewill,  J.: — ^Did  you  object  to  the  production  of  the 
rule  because  it  was  not  pertinent? 

Mr.  Gray: — Yes  sir. 

Lore,  C.  J.: — Before  you  handed  it  to  him? 

Mr.  Gray: — Yes  sir. 

Pennewill,  J.: — I  understood  your  objection  was  that 
counsel  for  plaintiff  had  not  shown  that  a  freight  train  was  passing 
at  the  time? 

(At  the  request  of  the  Court,  the  stenographer  here  reads 
from  the  stenographic  report  touching  the  matter  in  contro- 
versy.) 

Pennewill,  J.: — Do  you  mean,  Mr.  Gray,  that  the  plaintiff 
has  not  shown  that  a  train  was  approaching  the  station  where 
the  passenger  train  was  discharging  passengers? 

Mr.  Gray: — Yes  sir. 

Lore,  C.  J. : — We  overrule  your  objection.  We  think  it  is 
admissible. 

(The  same  is  marked  by  the  stenographer  "Plaintiff's 
Exhibit  No.    1.") 
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Mr.  Handy: — I  desire  to  read  this  nile  to  the  jury. 

(At  the  request  of  Mr.  Gray,  Mr.  Handy  agreeing,  the  witness 
retires  from  the  room  while  the  rule  is  being  read  to  the  jury.) 

Mr,  Handy: — Under  the  sub-head  of  **  Movement  of  Trains/' 
Rule  114  of  the  defendant  company  is  as  follows: 

"A  train  approaching  a  station  where  a  passenger  train  is 
receiving  or  discharging  passengers  must  be  stopped  before 
reaching  the  passenger  train.** 

Q.  Did  you  or  did  you  not  know  on  the  24th  of  November 
1903  of  any  mle  of  the  defendant  company  with  regard  to  other 
trains  passing  by  a  passenger  train  discharging  passengers  at  a 
station? 

(Objected  to  by  counsel  for  defendant  as  leading  and  sugges- 
tive.) 

LoRB,  C.  J. : — He  is  merely  asking  if  he  knew  of  the  existence 
of  a  rule.     We  think  that  is  admissible. 

A.     All  that  I  know  was  what  I  have  heard  other  people  say. 
I  have  never  read  the  book  of  rules.     I  did  not  have  it  and  never 
used  it.     I  have  only  heard  railroad  men  say. 
By  Mr  Gray: 

Q.  (Interrupting  witness)  Don't  say  what  you  heard  other 
people  say. 

(Mr.  Gray  objects  to  the  question  as  hearsay.) 

Lore,  C.  J.: — ^We  think  he  has.  a  right  to  answer  the  ques- 
tion; that  he  has  a  right  to  state  from  what  source  he  got  his  in- 
formation as  to  the  existence  of  rules. 
By  Mr.  Handy: 

Q.    Go  on  and  tell  what  you  know  about  the  rule? 

A.  All  I  know  is  that  they  are  not  allowed  for  one  train  to 
pass  another  when  the  other  one  is  discharging  passengers. 

Q.     Did  you  know  that  at  that  time? 

A.     Yes  sir  ,at  that  time, 

Q.     How  long  have  you  been  knowing  that? 

A.     Ever  since  I  have  been  railroading. 
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Q.  You  have  been  employed  in  connection  with  raikoad 
work  a  good  while,  have  you  not? 

A.     Yes  sir. 

Q.     Constructing  railroads,  on  the  road? 

A.    Yes  sir. 

Q.  How  many  years  has  it  been  since  you  have  been 
employed  as  a  foreman  of  a  gang  of  men  engaged  in  construction 
work  on  railroads? 

A.  Prom  1879  working  on  the  Shenandoah  Valley,  and  from 
that  on  the  B.  &  O.,  and  the  Pennsylvania. 

After  the  physician  who  amputated  the  plaintiff's  leg  had 
testified  to  the  nature  and  extent  of  the  injuries,  the  following  ap* 
plication  was  made: 

Mr.  Handy: — If  the  Court  please,  at  this  stage  of  the  case,  I 
ask  that  the  plaintiff  be  permitted  to  amend  his  narr.  The  first 
count,  in  describing  the  injuries  inflicted  on  the  plaintiff,  says: 
"That  the  said  locomotive  engine  drawing  the  said  train  of  pass- 
enger cars  struck  and  knocked  down  the  said  plaintiff  while  he 
was  proceeding  from  said  train  of  passenger  cars  to  the  station 
house  of  the  said  defendant  at  Riverside  aforesaid,  using  due 
care  and  caution  on  his  part,  by  means  whereof  the  said  plaintiff 
was  greatly  pained,  crushed,  wounded"  etc.  A  variance  has  ap- 
peared between  the  declaration  and  the  verbal  evidence  in  this 
case,  not  material  to  the  merits  of  the  case,  and  by  which  the 
opposite  party  cannot  be  prejudiced  in  the  conduct  of  its  defense. 
This  variance  consists  in  evidence  that  the  chief  injury  suffered 
by  the  plaintiff  came  from  having  his  right  leg  run  over  by  a 
freight  car  after  he  had  been  struck  and  knocked  down.  Plain- 
tiff desires  to  amend  the  first  count  by  inserting  after  the  words 
"struck  and  knocked  down'*  the  words  '*and  run  over;"  also  to 
amend  in  a  similar  manner  the  other  counts  in  the  narr,  and  we 
ask  that  the  proposed  amendment  shall  be  forthwith  made  by  the 
Prothonotary  and  that  thereupon  the  trial  shall  proceed  as  if  no 
variance  had  appeared. 

Rev.  Code  (1893),  p.  849,  Sec.  14;  Beeber  vs.  Walton  and 
Whann  Co.,  7  Houst.,  471  (475) ; 

CoverdaWs  Admr.  vs.  Simpson,  3  Pennewill,  269  (272). 
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(Mr.  Gray,  of  counsel  for  defendant,  objects  to  the  amend- 
ment being  allowed,  on  the  ground  that  it  would  prejudice  the 
defendant  in  its  defense,  and  that  he  was  not  prepared  to  go  on  at 
the  present  time  shotild  the  amendment  be  allowed.) 

Lore,  C.  J. : — ^The  Court  have  no  doubt  as  to  the  right  of  the 
plaintiff  to  amend  his  declaration. 

Section  24  of  Article  4  of  the  ConstituHon  provides  that  "  In 
civil  causes,  when  pending,  the  Superior  Court  shall  have  the 
power,  before  judgment,  of  directing,  upon  such  terms  as  it  shall 
deem  reasonable,  amendments,  in  pleadings  and  legal  proceed- 
ings, so  that  by  error  in  any  of  them,  the  determination  of  causes, 
according  to  their  real  merits,  shall  not  be  hindered."  The 
.Court  have  uniformly  acted  upon  that  in  a  broad  and  liberal 
sense. 

While  the  Court  are  clear  as  to  the  plaintiff's  right  to  amend, 
Mr.  Gray  says  that  he  was  prepared  to  meet  the  case  upon  the 
issue  as  presented  in  the  original  pleadings,  but  that  he  is  not 
prepared  to  meet  it  now  as  amended;  that  he  wants  other  wit- 
nesses and  that  he  feels  he  would  not  be  doing  justice  to  his 
client  should  he  try  the  case  now  as  amended. 

We  will  have  to  continue  the  case  and  impose  the  costs 
of  the  term  upon  the  plaintiff. 

(A  juror  was  accordingly  withdrawn  and  the  case  ordered 
continued  to  the  November  Term,  1906.) 
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Statb  vs.  Walter  W.  Blackburn. 

Homicide — Murder — Malice — Alibi — Motive — Confessions;  Indi- 
rect— Acquiescence — Evidence — Reasonable  Doubt. 

1.  Murder  of  the  first  and  of  the  second  degree,  and  the  lesser  grades 
of  homicide  defined. 

2.  Malice  defined. 

3.  Circumstantial  evidence  defined. 

4.  Reasonable  doubt  defined. 

5.  On  a  charge  of  murder  where  the  fact  of  killing  as  charged  is 
shown  by  the  prosecution,  unaccompanied  by  circumstances  of  justifica- 
tion, excuse  or  mitigation,  the  law  presumes  malice,  until  the  contrarv  is 
shown,  yet  the  legal  presumption  goes  no  further  in  such  a  case  than  that 
the  lolling  is  muraer  of  the  second  degree  under  our  statute.  Before  a  ver- 
dict of  murder  of  the  first  degree  can  be  rendered,  it  must  be  shown 
that  the  prisoner  killed  the  deceased  with  the  deliberate  purpose  and 
formed  design  to  take  his  life. 

6.  Whenever  the  imputed  guilt  of  the  prisoner  appears  to  the  jury 
to  be  doubtful,  the  absence  of  any  testimony  in  proof  of  a  motive  for  the 
commission  of  the  crime  is  a  cricumstance  which  the  jury  may  consider, 
in  connection  with  all  the  evidence  of  the  case,  in  favor  of  the  prisoner's 
innocence.  But  whenever  upon  the  general  evidence  the  jury  are  satis- 
fied of  the  guilt  of  the  accused,  notwithstanding  the  absence  of  any  testi- 
mony in  proof  of  such  a  motive,  then  such  absence  is  immaterial. 

7.  Therearetwokindsof  extra-judicial  confessions;  viz.:  direct  con- 
fessions of  guilt  and  indirect  confessions;  which  latter,  like  admissions  in 
civil  cases,  may  be  inferred  from  the  conduct  of  the  prisoner  and  from  his 
silent  acquiescence  in  the  statements  of  others  respecting  himself  and  made 
in  his  presence.  But  acquiescence,  to  have  the  effect  of  such  a  confession, 
must  exhibit  some  act  of  the  mind  and  amount  to  voluntary  demeanor 
or  conduct  of  the  party.  And  if  it  is  acquiescence  in  the  conduct  or  the 
language  of  others,  it  must  plainly  appear  that  such  conduct  was  fully 
known,  or  the  language  fully  understood  by  the  party,  and  his  mind  and 
attention  sufficiently  directed  to  its  purport  and  importance  before  any 
inference  can  be  drawn  from  his  passiveness  or  silence.  The  circumstan- 
ces, too,  must  be  not  only  such  as  afford  him  the  opportunity  to  act  or 
speak  but  such  also  as  would  properly  and  naturally  call  for  some  act  on  or 
reply  from  men  similarly  situated. 

(February   5.    1892.) 
Judges  Houston,  Grubb  and  Cullbn  sitting. 

^^Thete  four  catet  which  follow,  though  not  recent,  are  considered  of  tuffi- 
clent  importance  to  include  in  this  report. 
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John  Biggs,  Attomey-Ocneral,  and  Victor  B.  WooUey  for  the 
State. 

Herbert  H.  Ward  for  the  priscmer. 

Court  of  Oyer  and  Tenniner  for  New  Castle  County,  held  at 
Wilmington,  in  February  1892. 

Indictment  for  murder  of  the  first  degree,  (No.  30,  Novem- 
ber Term,  1891). 

Grubb,  J.,  charging  the  jury; 

Gentlemen  of  the  jury: — During  six  very  arduous  days  you 
have  attended  here  to  the  painful  and  pathetic  story  of  the  myster- 
ious disappearance  and  death  of  a  boy  but  eight  years  old.  Dur- 
ing this  trying  period,  you  have,  with  great  inconvenience  and 
discomfort  to  yourselves,  doubtless,  discharged  faithfully  one  of 
the  highest  duties  of  citizenship — the  duty  of  standing  between 
your  fellow  citizen  who  is  accused,  and  your  State,  which  is  his 
prosecutor,  and  determining  whether  or  not  he  is  guilty  ot  the 
crime  charged  against  him,  before  the  pimishment,  which  he  will 
justly  deserve  if  found  guilty,  shall  be  inflicted  up<m  him  for 
destroying  an  individual  human  life  and  menacing  the  public 
safety.  You  have  been  selected  for  the  purpose  of  determining 
whether  the  prisoner  now  on  trial  is  the  person  who  caused  the 
death  in  question.  You  are  not  here  to  ascertain — ^in  case  you 
shall  find  he  is  not  that  person — ^what  other  person  is  the  real 
criminal.  That  is  not  the  duty  of  this  jury,  but  of  the  pubHc 
authorities.  Your  duty  is  to  discover,  if  you  can,  from  the 
evidence  produced  from  this  witness  stand — and  from  no  other 
source  whatsoever — ^whether  or  not  the  prisoner  at  the  bar  is  the 
guilty  person.  If  you  are  morally  certain  that  he  is  such,  then 
you  must  convict  him  regardless  of  all  other  considerations;  other- 
wise you  must  acquit  him. 

With  these  prefatory  remarks,  we  will  proceed  to  the  con- 
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sideration  of  the  law  applicable  to  the  case  before  you: 

Walter  W.  Blackburn,  the  prisoner  at  the  bar,  stands  charged 
in  this  indictment  with  murder  of  the  first  degree,  for  the  wilful 
and  felonious  killing  of  Edward  H.  Gardner,  with  express  malice 
aforethought,  in  the  month  of  October,  1891,  at  Wilmington 
Hundred,  within  this  County. 

Under  any  indictment  for  murder  of  the  first  degree  the  jury 
may  find  the  accused  guilty  of  either  murder  of  the  first  or  second 
degree,or  of  manslaughter,  according  as  the  law  and  evidence  may 
warrant,  but  unless  they  shall  find  him  guilty  of  one  of  these  three 
grades  of  felonious  homicide,  they  must  acquit  him  and  render  a 
general  verdict  of  ''not  guilty."  It  therefore  becomes  necessary 
for  the  jury,  in  the  present  instance,  to  be  sufficiently  informed  by 
the  Court  as  to  the  definition  and  nature  of  murder  and  the  dis- 
tinctions between  the  two  degrees  thereof,  as  well  as  to  the  diff- 
erences between  these  and  the  inferior  grades  of  homicide. 

Homicide  is  the  killing  of  any  human  creature,  and  is  of  three 
kinds:  justifiable,  excusable,  and  felonious.  The  taking  of 
human  life  is  held  to  be  justifiable  when  done  in  the  execution  of 
public  justice,  as  where  the  proper  public  officer  dtily  executes  a 
criminal  under  lawftil  sentence  of  death ;  or  in  the  advancement  of 
public  justice;  or  for  the  prevention  of  any  atrocious  crime  at- 
tempted to  be  conmiitted  with  force— of  which  examples  need  not 
here  be  given.  Excusable  homicide  is  that  which  is  committed 
either  by  misadventure,  or  in  self-defense.  Homicide  by  misad- 
venture is  the  accidental  killing  of  another  where  the  slayer  is 
doing  a  lawful  act  unaccompanied  by  any  criminally  careless  or 
reckless  conduct.  Homicide  in  self-defense  is  where  one  is  as- 
saulted upon  a  sudden  affray,  and,  in  the  defense  of  his  person, 
where  certain  and  inmiediate  suffering  would  be  the  consequence 
of  waiting  for  the  assistance  of  the  law,  and  there  is  no  other  prob- 
able means  of  escape,  he  kills  his  assailant. 

In  the  case  now  before  you,  the  marks  of  mortal  violence 
upon  the  deceased,  if  you  believe  the  witnesses  thereto,  show  an 
unlawful  killing  and  there  is  no  evidence  showing  any  ground  for 
the  plea  of  self-defense, — much  less  of  justification.    Therefore 
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you  cannot  lawfully  find  that  this  is  a  case  of  either  justifiable  or 
excusable  homicide. 

Is  it  then  a  case  of  felonious  homicide  ?  Felonious  homicide, 
at  common  law,  is  of  two  kinds;  namely,  manslaughter  and  mur- 
der; the  difference  between  which  consists  principally  in  this, 
that  in  murder  there  is  the  ingredient  of  malice,  whilst  in  man- 
slaughter there  is  none;  for  manslaughter,  when  voluntary,  arises 
from  the  sudden  heat  of  passion,  but  murder  from  the  wickedness 
and  malignity  of  the  heart .  Therefore  manslaughter  is  defined  to 
be  the  unlawful  killing  of  another  without  malice  either  express  or 
implied  and  without  premeditation.  Manslaughter  is  either  vol- 
untary or  involuntary.  Voluntary  manslaughter  is  where  one 
kills  another  in  the  heat  of  blood,  and  this  usually  arises  from 
fighting  or  from  provocation.  Involuntary  manslaughter  is 
where  one  in  doing  an  unlawful  act,  not  felonious  nor  tending  to 
great  bodily  harm,  or  in  doing  a  lawful  act  without  proper  caution 
or  requisite  skill,  undesignedly  kills  another. 

You  will  see  at  once  that  this  is  not  a  case  of  voluntary  man- 
slaughter, because  there  is  no  evidence  of  any  provocation  or  heat 
of  blood  at  the  time  of  the  killing  of  the  deceased.  Nor  is  it  one 
of  involuntary  manslaughter,  because  the  evidence  of  the  brutal 
marks  of  violence  upon  him,  if  you  believe  it,  shows  that  his 
slayer  was  doing  an  unlawful  act  tending  not  only  to  great  bodily 
harm  to  the  deceased,  but  to  produce  his  death.  If,  therefore, 
you  cannot  lawfully  render  a  verdict  of  manslaughter,  it  will  be 
necessary  for  you  to  determine  whether  the  killing  of  the  deceased 
is  murder. 

Murder,  which  is  one  of  the  two  kinds  of  felonious  homicide, 
— ^manslaughter  being  the  other — is  where  a  person  of  sotmd 
memory  and  discretion,  unlawfully  kills  any  reasonable  creature, 
in  being  under  the  peace  of  the  State  with  malice  aforethought 
either  express  or  implied.  The  chief  characteristic  of  this  crime, 
distinguishing  it  from  manslaughter  and  every  other  kind  of 
homicide  and  therefore  indispensably  necessary  to  be  proved,  is 
malice  prepense  or  aforethought.  This  term,  malice,  is  not 
restricted  to  spite  or  malevolence  towards  the  deceased  in  particu- 
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lar,  but,  in  its  legal  sense,  is  understood  to  mean  that  general 
malignity  and  recklessness  of  the  lives  and  personal  safety  of 
others  which  proceed  from  a  heart  void  of  just  sense  of  social  duty 
and  fatally  bent  on  mischief.  Malice  is  implied  by  law  from  every 
deliberate  cruel  act  committed  by  one  person  against  another,  no 
matter  how  sudden  such  act  may  be,  for  the  law  considers  that 
he  who  does  a  cruel  act  voluntarily,  does  it  maliciously.  And 
whenever  the  act  from  which  the  death  ensues,  as  proven  by  the 
prosecution,  appears  prima  facie  to  have  been  committed  deliber- 
tely ,  the  law  prestunes  that  it  was  done  in  malice ;  and  it  is  incum- 
bent upon  the  prisoner  to  show  from  evidence,  or  by  inference 
from  the  circumstances  of  the  case,  that  the  offense  is  of  a  miti- 
gated character  and  does  not  amount  to  murder. 

Under  the  statute  law  of  this  State  there  are  two  degrees  of 
murder;  namely:  Murder  of  the  first,  and  Murder  of  the  second 
degree.  The  first  is  where  the  crime  of  murder  is  committed  with 
express  malice  aforethought,  or  in  perpetrating  or  attempting  to 
perpetrate  any  crime  punishable  with  death;  and  the  second 
degree  is  where  the  crime  of  murder  is  committed  otherwise  and 
with  malice  aforethought  implied  by  law.  Express  malice  is 
proved  by  evidence  of  a  deliberately  formed  design  to  kill  another  r 
and  such  design  may  be  shown  from  the  circtunstances  attending 
the  act,  such  as  the  deliberate  selection  and  use  of  a  deadly 
weapon,  knowing  it  to  be  such;  a  preconcerted  hostile  meeting, 
mutually  agreed  upon  or  notified  and  threatened  by  the  prisoner, 
privily  lying  in  wait;  a  previous  quarrel  or  grudge;  antecedent 
menaces;  the  preparation  of  poison  or  other  means  of  doing  great 
bodily  hai:m  to  the  deceased;  or  any  other  drcxunstances  evidenc- 
ing such  deliberately  formed  design  to  kill.  Implied  or  construct- 
ive malice  is  an  inference  or  conclusion  of  law  from  the  facts 
found  by  the  jury;  and  among  these,  the  actual  intention  of  the 
prisoner  becomes  an  important  and  material  fact ;  for,  though  he 
may  not  have  intended  to  take  away  life,  or  to  do  any  personal 
harm,  yet  he  may  have  been  engaged  in  the  perpetration  of  some 
other  felonious  or  unlawful  act  from  which  the  law  raises  the  pre- 
sumption of  malice.     It  is  the  difference  between  express  and 
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implied  or  constructive  malice  aforethought  which  distinguishes 
murder  of  the  first  from  murder  of  the  second  degree,  except, 
however,  that  under  our  statute,  murder  of  the  first  degree  may 
be  committed  when  the  malicious  killing  is  done  in  perpetrating 
or  attempting  to  perpetrate  any  crime  punishable  with  death — 
as  rape  or  arson  is  in  this  State — although  from  such  a  felonious 
act  malice  is  merely  implied  or  presumed  by  the  law.  Therefore 
murder  of  the  second  degree  is  held  to  be  proved  where  it  is  not 
satisfactorily  shown  by  the  evidence  submitted  to  the  jury,  that 
the  killing  was  done  with  a  deliberately  formed  design  to  take  life, 
or  in  perpetrating  or  attempting  to  perpetrate  any  crime  punish- 
able with  death,  but  is  so  shown  that  it  was  done  suddenly,  with- 
out justification  or  excuse,  and  without  any  provocation,  or 
without  provocation  suflScient  to  reduce  the  homicide  to  the  grade 
of  manslaughter,  or  was  done  in  perpetrating  or  attempting  to 
perpetrate  a  felony  (not  capitally  punishable,)  or  any  tmlawful 
act  of  violence  from  which  the  law  raises  the  presumption  of  mal- 
ice. 

Having  thus  instructed  you  as  to  murder  of  the  first  and  of 
the  second  degree,  and  the  lesser  grades  of  homicide,  for  your 
proper  guidance  in  determining  the  guilt  or  innocence  of  the 
prisoner  whom  you  have  in  charge,  it  is  also  proper  to  remind  you 
that,  as  the  law  presumes  every  accused  person  to  be  innocent 
until  he  is  proven  guilty,  the  burden  is  upon  the  prosecution  to 
prove  beyond  a  reasonable  doubt  by  competent  evidence,  every 
essential  ingredient  of  the  crime  charged  in  this  indictment,  be- 
fore the  prisoner  can  be  found  guilty  thereof.  But,  on  the  other 
hand,  every  sane  man  is  presumed  to  intend  that  which  is  the 
ordinary  and  nattural  consequence  of  his  own  wilful  act.  There- 
fore on  a  charge  of  murder,  where  the  fact  of  killing  as  charged  in 
the  indictment  is  shown  by  the  prosecution,  unaccompanied  by 
circumstances  of  justification,  excuse  or  mitigation,  the  law  pre- 
sumes that  the  homicide  was  committed  with' malice,  and  hence 
amotmts  to  murder,  until  the  contrary  is  shown,  and  conse- 
quently the  burden  is  thereupon  thrown  upon  the  acctiaed  of  dis- 
proving the  malice  and  showing  by  evidence  to  the  satisfaction  of 
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the  jury  that  the  killing  was  not  malicious,  but  was  either  justifi- 
able or  excusable  homicide,  or  manslaughter. 

But,  for  the  reasons  already  stated,  you  cannot,  in  this  in- 
stance, lawfully  find  that  the  killing  of  the  deceased  is  either 
justifiable  or  excusable  homicide,  or  manslaughter.  So  that, if, 
after  a  careful  review  of  all  the  testimony  before  you,  you  shall  be 
satisfied  that  the  slayer  of  the  deceased  is  guilty  of  a  higher  grade 
of  homicide  than  manslaughter,  it  will  then  be  your  duty  to  deter- 
mine from  the  evidence,  whether  the  prisoner  is  guilty  in  manner 
and  form  as  he  stands  indicted — ^that  is,  of  murder  of  the  first 
degree — or  guilty  only  of  murder  of  the  second  degree. 

In  considering  the  evidence,  with  a  view  to  determining  this 
question,  you  must  be  guided  by  thq  legal  definition  and  nature  of 
these  two  degrees  of  murder,  and  bear  in  mind  the  distinction 
between  malice  aforethought  express  and  malice  aforethought 
implied,  as  these  have  just  been  explained  to  you.  And  here,  it  is 
necessary  also  to  inform  you  that,  although  when  the  fact  of  kill- 
ing as  charged  in  the  indictment  is  shown  by  the  prosecution 
unaccompanied  by  circumstances  of  justification,  excuse  or 
extenuation,  the  law  presumes  that  the  homicide  was  committed 
with  malice  until  the  contrary  appears  from  the  evidence  pro- 
duced at  the  trial,  yet  it'goes  no  further  than  to  imply  malice,  and 
therefore  the  legal  presumption  goes  no  further  in  such  a  case 
than  that  the  killing  is  murder  of  the  second  degree  under  ouf 
statute.  Wherefore,  before  a  verdict  of  murder  of  the  first  degree 
can  be  lawfully  rendered  by  the  jury,  it  must  be  shown  by  the 
prosecution,  that  the  prisoner  killed  the  deceased  with  a  delibe- 
rate purpose  and  formed  design  to  take  his  life.  Such  deliberate 
purpose  and  formed  design  may  exist  only  for  a  moment,  but  it 
must  be  shown  by  the  facts  and  circumstances  attending  the 
homicide  to  actually  exist,  in  order  to  prove  that  express  malice 
aforethought,  without  the  evidence  of  which,  a  conviction  of 
murder  of  the  first  degree  cannot  be  secured. 

But  before  the  prisoner  can  be  found  guilty  of  murder  of 
eitherdegreeunderthisindictment,  it  is  incumbent  on  the  prose- 
cution to  prove  to  you,  beyond  a  reasonable  doubt,   first,  that 
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Edward  H.  Gardner  died  on  or  about  October  15th,  1891;  second, 
that  his  death  was  caused  by  the  means  and  in  the  manner  des- 
cribed in  the  said  indictment,  and  third,  that  the  prisoner,  Walter 
W.  Blackburn,  is  the  person  who  committed  the  fatal  act  as 
alleged  therein,  and  in  this  County.  That  Gardner  was  foimd 
dead  on  said  day  is  shown  by  witnesses  who  have  not  been  con- 
tradicted in  this  respect.  And,  unless  you  disbelieve  the  testi- 
mony of  the  Coroner's  Physician,  Dr.  Smith,  as  well  as  of  other 
witnesses,  it  has  been  satisfactorily  proven  that  Gardner's  death 
was  caused  by  the  means  and  in  the  manner  described  in  the 
indictment.  If,  therefore,  you  shall  be  entirely  satisfied  from  the 
evidence  that  these  two  essential  facts  have  been  satisfactorily 
established  by  the  prosecution, — ^yet  you  will  still  have  to  be 
satisfied,  beyond  a  reasonable  doubt,  from  all  the  evidence  on 
both  sides  before  you,  whether  or  not  the  prisoner  is  the  person 
who  caused  the  death  of  Gardner  as  alleged  in  this  indictment. 
The  question  for  you  to  determine,  is  not  the  general  one.  Who 
did  it  ?,  but  the  specific  one.  Did  Walter  W.  Blackburn,  the  prison- 
er at  the  bar,  do  it  ?  This  is  the  real  and  essential  question  which 
you  must  solve  by  the  evidence  and  answer  by  your  verdict. 

The  prosecution  contends  that  the  prisoner  is  the  person  who 
caused  the  death  of  Gardner.  This  the  prisoner  denies;  and 
endeavors  to  prove  an  alibi  and  other  circumstances  to  disprove 
the  testimony  and  contention  of  the  State.  So  far  as  the  testi- 
mony discloses,  no  htunan  eye — save  the  perpetrator's — saw 
when,  where,  how  or  by  whom  this  shocking  homicide  was  com- 
mitted. Consequently  the  case  against  the  prisoner  cannot  be 
proved  by  direct  and  positive  testimony,  but  rests  solely  upon 
what  is  called  circumstantial  or  presiunptive  evidence.  As  you 
are  aware,  gentlemen  of  the  jury,  the  fact  in  controversy  to  be 
proved  in  any  trial  will  generally  be  attested  by  those  who  speak 
of  their  own  actual  and  personal  knowledge  of  its  existence;  or 
else  it  is  to  be  inferred  from  other  facts  satisfactorily  proved.  In 
the  former  case,  the  proof  rests  upon  our  faith  in  the  veracity, 
impartiality,  opportimity  for  observation,  accuracy  of  memory, 
etc.,  of  those  who  speak  of  their  own  personal  knowledge.     In  the 
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latter  case,  it  rests  on  the  same  ground,  with  the  addition  of  the 
experienced  connection  between  the  collateral  facts  thus  proved 
and  the  fact  in  controversy.  In  the  former  case,  the  proof  applies 
immediately  to  the  factum  porbandum,  without  any  interven- 
ing process,  and  it  is  therefore  called  direct  or  positive  testimony. 
In  the  latter  case,  as  the  proof  applies  immediately  to  collateral 
facts,  supposed  to  have  a  connection,  near  or  remote,  with  the 
fact  in  controversy,  it  is  termed  circumstantial  and  sometimes 
presumptive  evidence ;  and  it  is  from  such  facts,  if  tmexplained  by 
the  prisoner  where  guilt  is  charged,  that  the  jury  may,  or  may  not, 
deduce  or  infer,  or  presume  his  guilt  according  as  they  are  satis- 
fied, or  not,  of  the  natural  connection  between  similar  facts,  and 
the  guilt  of  the  person  thus  connected  with  them.  Circtmistantial 
evidence  is  receivable  in  both  civil  and  criminal  trials.  As  crime 
is  usually  committed  secretly,  and  often  by  crafty  professional 
criminals,  its  use  in  criminal  trials  is  even  more  necessary  than  in 
civil  suits.  For,  if  excluded  by  courts  in  criminal  trials,  the  great 
majority  of  criminals,  and  especially  the  most  skillful  and 
dangerous  ones,  wotild  escape  punishment,  and  society  would  thus 
be  deprived  of  adequate  protection.  Circumstantial  evidence 
is  adopted  the  more  readily,  on  the  one  hand,  in  proportion  to  the 
difficulty  of  proving  the  fact  by  direct  evidence,  and,  on  the  other 
because  of  the  general  ease  with  which  it  can  be  disproved,  or 
with  which  other  facts  can  be  proved  which  are  inconsistent  with 
it,  if  it  never  really  occurred. 

But  you  must  nevertheless  remember,  and  most  positively, 
that  circtmistantial  evidence,  to  warrant  a  conviction,  must  be 
entirely  satisfactory  and  of  such  significance,  consistency  and 
force  as  to  produce  conviction  in  the  minds  of  the  jury  of  the  guilt 
of  the  accused  beyond  a  reasonable  doubt.  As  this  Court  has 
heretofore  announced,  the  established  rule  on  the  subject  is  this: 
where  the  evidence  is  circumstantial,  the  jury  must  be  fully  satis- 
fied, not  only  that  the  circumstances  proved  are  consistent  with 
the  prisoner's  having  committed  the  act  charged  as  constituting 
the  crime,  but  they  must  also  be  likewise  satisfied  that  the  facts 
are  such  as  to  be  inconsistent  with  any  other  rational  conclusion 
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than  that  the  prisoner  was  the  guilty  party-  Proof  beyond  a 
reasonable  doubt  does  not  mean  that  the  guilt  of  the  accused,  or 
any  other  fact,  shall  be  established  with  the  absolute  certainty 
of  a  mathematical  demonstration.  Matters  of  fact  are  required 
to  be  proved  merely  to  a  moral  certainty.  To  require  more  in 
dealing  with  human  conduct  and  the  ordinary  affairs  of  life  would 
be  impracticable  and  therefore  unreasonable.  It  is  sufficient 
that  any  disputed  fact  relating  to  these  shall  be  established 
by  that  amotmt  of  competent  or  appropriate  evidence  which 
ordinarily  satisfies  an  unprejudiced  mind  beyond  a  reasonable 
doubt.  The  circiunstances  which  will  amotmt  to  this  degree  of 
proof  can  never  be  previously  defined.  The  only  legal  test  of 
which  they  are  susceptible,  is  their  sufficiency  to  satisfy  the  mind 
and  conscience  of  a  man  of  common  sense  and  ordinary  discretion ; 
and  so  to  convince  him  that  he  wotild  act  upon  that  conviction  in 
matters  of  the  highest  concern  and  importance  to  his  own  interest. 
Reasonable  doubt,  in  the  legal  sense,  therefore,  does  not  mean  a 
vague,  speculative  or  whimsical  doubt,  or  uncertainty — nor  a 
merely  possible  doubt — of  the  truth  of  the  fact  to  be  proved.  In 
civil  trials  it  is  the  duty  of  the  jury  to  decide  in  favor  of  the  party 
on  whose  side  the  weight  of  evidence  preponderates,  and  accord- 
ing to  the  apparent  probability  of  truth.  But  in  criminal  trials, 
because  of  the  graver  consequences  of  a  wrong  decision,  the  jurors 
are  required  to  be  satisfied,  beyond  any  reasonable  doubt,  of  the 
guilt  of  the  accused,  or  it  is  their  duty  to  acquit  him.  In  civil 
cases  it. is  sufficient  if  the  evidence  in  the  aggregate  agrees  with 
and  supports  the  hypothesis  which  it  is  adduced  to  prove;  but  in 
criminal  cases,  it  must  be  such  as  to  produce  a  moral  certainty 
of  guilt  and  to  exclude  any  other  reasonable  hypothesis  than  that 
of  the  guilt  of  the  accused.  In  both  cases  a  verdict  may  well  be 
founded  on  circumstances  alone;  and  these  often  lead  to  a  con- 
clusion more  satisfactory  than  that  produced  by  direct  evidence 

In  this  connection  we  will  briefly  refer  to  the  law  in  respect  to 
the  proof  of  motive  in  criminal  cases.  Whenever  upon  the  gene- 
ral evidence,  the  imputed  guilt  of  the  prisoner  appears  to  the 
jury  to  be  doubtful,  the  absence  of  any  testimony  in  proof  of  a 
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motive  for  the  commission  of  the  crime  charged,  is  a  circtmistance 
which  the  jury  may  consider  in  connection  with  all  the  evidence 
in  the  case,  in  favor  of  the  prisoner's  innocence.  But  whenever 
upon  the  general  evidence,  the  jury  are  satisfied  beyond  a  reason- 
able doubt,  of  the  guilt  of  the  accused,  notwithstanding  the  ab- 
sence of  any  testimony  in  proof  of  such  a  motive,  then,  in  that 
case  his  guilt  being  already  proved,  such  absence  thereof  is 
manifestly  immaterial;  for  if  actually  produced  in  such  a  case, 
it  could  only  operate  as  a  corroborative  circumstance. 

Before  concluding  otu*  instructions  as  to  the  law  of  this  case, 
it  is  necessary  to  consider  another  matter.  For  the  purpose  of 
proving  an  implied  confession  of  his  guilt  by  the  prisoner,  evi- 
dence has  been  introduced  by  the  State  to  show  that,  on  certain 
occasions  when  charged  by  Mrs.  Gardner  with  having  killed  her 
son,  the  prisoner  failed  to  reply  to,  or  deny  this  charge;  and  to 
show  also  that,  when  the  prisoner's  wife  made  a  certain  state- 
ment to  Mrs.  Gardner  in  the  prisoner's  presence,  he  did  not  make 
any  response  thereto.  If  you  should  believe  that  such  charges 
and  statements  were  really  made  in  his  presence,  then  you  are 
entitled  to  learn  from  the  Court  what  effect  they  should  have,  in 
contemplation  of  law,  upon  your  minds  in  the  consideration  of 
this  case.  The  law  is  well  settled  that  the  prisoner's  extra- 
judicial confession,  when  the  corpus  delicti  that  is,  the  fact  of 
death  and  that  it  was  criminally  caused,  has  not  been  otherwise 
proved,  is  not  sufficient  for  his  conviction.  There  are  two  kinds 
of  extra-judicial  confessions;  namely:  direct  confessions  of  guilt, 
and  indirect  confessions;  which  latter,  like  admissions  in  civil 
cases,  may  be  inferred  from  the  conduct  of  the  prisoner  and  from 
his  silent  acquiescence  in  the  statements  of  others,  respecting 
himself,  and  made  in  his  presence.  But  acquiescence,  to  have 
the  effect  of  such  a  confession,  must  exhibit  some  act  of  the  mind, 
and  amount  to  voluntary  demeanor  or  conduct  of  the  party. 
And  whether  it  is  acquiescence  in  the  conduct  or  in  the  language 
of  others,  it  must  plainly  appear  that  such  conduct  was  fully 
known,  or  the  language  fully  understood  by  the  party,  and  his 
mind  and  attention  sufficiently  directed  to  its  purport  and  impor- 
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tance  before  any  inference  can  be  drawn  from  his  passiveness  or 
silence.  The  circumstances  too,  must  be  not  only  such,  as 
afforded  him  an  opporttmity  to  act  or  speak,  but  such  also 
as  wotild  properly  and  nattirally  call  for  some  action  or  reply 
from  men  similarly  situated.  Thus,  for  instance,  if  in  this  case 
you  shotild  believe  that  when  the  said  statement  and  charges  were 
made  by  his  wife  and  Mrs.  Gardner,  his  mind  was  so  distracted  by 
his  shock  or  grief  over  the  death  of  the  boy,  or  by  the  prevailing 
exictement  or  confusion  of  the  occasion,  that  he  did  not  suffi- 
ciently note  or  comprehend  the  import  of  said  charges  or  state- 
ments; or  did  not  reply  to  them  from  a  considerate  desire  not  to 
have  a  controversy  with  the  dead  boy's  mother  in  her  then  agi- 
tated and  shocked  condition;  or  for  any  other  probable  and  ade- 
quate reason,  then  you  should  not  regard  his  alleged  silence  as  a 
tacit  acquiescence  or  implied  confession  of  his  guilt.  While 
confessions  of  guilt,  when  they  are  deliberate  and  voluntary,  are 
among  the  most  effectual  proofs  in  the  law,  yet  the  evidence  of 
verbal  confessions — ^and,  a  fortiori,  of  such  as  are  inferred  from 
silent  acquiescence — ^is  to  be  received  with  great  caution.  Tha 
degree  of  credit  due  to  them  is  to  be  estimated  by  the  jury  under 
the   circumstances   of  each   case. 

And  now,  gentlemen  of  the  jury,  it  becomes  your  duty, 
subject  to  the  law  as  we  have  given  it  to  you,  to  determine  from 
the  evidence  before  you  whether  or  not  the  prisoner  is  the  person 
who  caused  the  death  of  Gardner,  as  charged  in  this  indictment, 
That  Walter  W.  Blackburn,  the  prisoner  at  the  bar,  is  that  person 
the  prosecution  contends  is  the  only  just  and  rational  inference  to 
be  drawn  from  a  careful  and  intelligent  consideration  of  all  the 
facts  and  circxunstances  proved  by  the  credible  and  reliable 
witnesses  in  the  case.  In  support  of  this  contention,  the  State 
has  sought  to  show,  among  other  things,  to  your  satisfaction  the 
following  circtunstances  (if  you  find  we  state  them  correctly): 
that  between  one  and  two  o'clock  on  the  afternoon  of  Wednesday, 
October  14th,  1891,  Edward  H.  Gardner,  then  about  eight  years 
old  went  forth  alive  from  his  home  and  his  mother's  presence,  and 
was  found  dead  with  marks  of  mortal  violence  upon  him  about 
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nine  p.  m.  of  the  following  day,  Thursday,  October  15th,  con- 
cealed in  a  baggage  car  standing  on  the  railroad  track  between 
Fourth  and  Fifth  streets,  in  this  City;  that,  about  9:45  p.  m.  on 
said  Wednesday  Mrs.  Isabella  Scott,  when  in  the  immediate  local- 
ity of  said  baggage  car,  discovered  a  man  carrying  the  body  of  a 
boy  under  suspicious  circtunstances,  who  escaped  from  her  view 
when  he  saw  her,  and  whom,  as  she  testifies,  she  believes  to  have 
been  the  prisoner;  that  about  5:00  a.m.  next  day,  Thursday, 
October  16th,  the  prisoner  informed  Mrs.Gardner,the  boy's  mother 
that  he  had  seen  the  boy  the  previous  afternoon  and  that  he 
would  find  him  for  her  if  in  town;  that  about  8:30  p.  m.  of  said 
Thursday  he  met  Harry  Seaman  at  John  J.  Cook's  store  at  7th  and 
Church  Streets.,  and  informed  him  and  Cook  that  yoimg  Gardner, 
his  own  brother-in-law,  was  lost  on  the  day  before;  that  he  had 
dreamed  he  saw  blood  on  the  railroad  track  or  car  and  that  he 
wanted  a  lantern ;  that  he  proctired  one,  and,  taking  Seaman  with 
him,  went  to  the  railroad,  searched  there  and  fotmd  the  boy 
lying  dead  in  a  baggage  car  between  Fourth  and  Fifth  Streets 
(it  being  about  where  Mrs.  Scott  says  she  had  seen  the  man 
carrying  a  boy  the  night  before);  that  about  9:00  p.  m.,  Mrs. 
Gardner  was  informed  of  his  discovery  and  she,  with  her  sons 
and  the  prisoner,  went  to  the  car  and  brought  the  boy's  lifeless 
body  to  her  home;  that  both  at  the  car  and  at  her  home  she  ac- 
cused the  prisoner  with  having  caused  his  death,  and  that  he 
made  no  reply  to  these  charges;  that  the  prisoner's  wife  as  the 
boy  was  carried  into  the  house,  exclaimed  to  Mrs.  Gardner  in  his 
presence,  "Oh  Mom,  I  knowed  this  long  ago,  but  Walter  (the 
prisoner)  told  me  not  to  tell  you," — ^to  which  she  added  that  she 
did  not  know  the  boy  was  dead  but  that  the  prisoner  had  told  her 
he  would  find  the  boy  after  a  while, — and  that  the  prisoner  made 
no  reply  to  this  statement. 

On  the  other  hand,  the  prisoner  denies  that  he  is  the  person 
who  caused  Gardner's  death,  and,  in  order  to  disprove  the  theory 
and  impeach  the  testimony  of  the  prosecution  and  establish  his 
ixmocence,  has  endeavored  to  prove  by  witnesses  produced  in  his 
behalf  before  you,  among  other  things,  that  he  and  the  boy  Ciard- 
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ner  were  warm  friends;  that  he  did  tell  Mrs.  Gardner  on  the  same 
evening  that  she  had  made  her  charges  against  him,  that  he  was 
not  guilty  of  them,  and  thereupon  charged  Hinesly  with  the  death 
of  the  boy  for  reasons  then  stated  by  him  to  her;  that  he  had 
been  talking  with  his  sister  about  Hazel's  previous  assault  upon 
yotmg  Gardner  at  the  railroad  cars,  who  had  urged  him  to  look 
for  the  boy  among  the  cars  in  the  same  locsdity,  before  he  fell 
asleep  and  had  the  dream  about  blood  on  the  railroad  track  or 
cars;  that  it  was  after  this  dream  and  his  sister's  said  suggestion 
that  he  sought  a  lantern  and  got  Seaman  to  go  with  him  among 
the  cars  until  the  boy  was  found  in  the  baggage  car  which  was 
close  to  the  very  locality  where  Hazel's  previous  assault  had  been 
made ;  that  Mrs.  Scott  had  never  known  or  seen  the  prisoner  prior 
to  the  moment  when  she  saw,  as  she  said,  the  man  carrying  the 
boy  on  Wednesday  night,  October  14th;  that  she  had  given  con- 
flicting descriptions  of  the  man  she  said  she  saw  carrying  the  boy 
that  night,  and  that  she  had  said  other  things  discrediting  her 
testimony;  that  the  prisoner  was  at  the  Institute  Han  landing 
outside  the  Firemen's  ball  room,  from  9  KM)  until  about  IIKK) 
p.  m.,  which  period  included  the  very  time  at  which  Mrs.  Scott 
said  she  saw  the  said  man  carrying  the  boy  between  9 :30  and  9 :55 
o'clock  that  evening  on  the  railroad,  and,  lastly,  that  the  prisoner 
was  seen  by  a  succession  of  witnesses  during  the  continuous 
period  from  the  time  the  boy  left  home  about  2:00  p.  m.  on  Wed- 
nesday until  the  discovery  of  the  boy's  corpse  in  the  baggage  car 
about  9:00  p.  m.  on  Thursday,  and  that  therefore,  he  could  not 
have  been  present,  at  the  killing  of  Gardner,  or  at  the  time  his 
body  was  concealed  in  the  baggage  car  where  it  was  fotmd,  or 
when  Mrs.  Scott  sa)rs  she  saw  the  man  carrying  the  boy. 

It  is  these  opposing  contentions  and  this  conflicting  testi- 
mony upon  which  you  have  to  sit  in  judgment  and  reach  a  con- 
clusion before  you  render  your  verdict.  If,  in  this  brief  summary 
of  the  testimony  offered  on  each  side,  we  have  erred  in  any 
respect,  you  will  correct  the  error.  Our  purpose  in  referring  to 
its  general  outlines  only,  is  simply  to  aid  you  in  your  investiga- 
tion, by  directing  your  attention  to  the  main  line  of  inquiry; 
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leaving  you  to  detennine,  as  is  your  exclusive  right  and  duty,  not 
only  what  has  been  proved  but  also  what  credit,  and  weight  you 
will  give  to  it.  In  considering  the  testimony,  if  it  is  conflicting, 
you  should  reconcile  it  where  that  is  possible,  so  as  to  harmonize 
it  all;  but  where  it  is  irreconcilable  you  must  give  credit  to  that 
portion  which  you  shall  believe  to  be  most  entitled  to  it  and  reject 
such  as  you  may  deem  least  worthy  of  credit,  after  due  delibera- 
tion upon  all  the  evidence. 

It  only  remains  for  us  to  say,  in  conclusion,  that  if,  after  yout 
thorough  consideration  of  all  the  facts  and  circumstances  proved 
on  both  sides  in  this  case,  you  shall  be  satisfied  beyond  a  reason- 
able doubt  that  the  prisoner  is  the  person  who  caused  the  death  of 
the  boy  Gardner,  as  alleged  in  this  indictment,  then  you  are 
further  to  determine,  subject  to  the  law  as  we  have  explained  it 
to  you,  whether  or  not  the  prisoner  is  guilty  of  murder  of  the  first 
degree,  or  of  a  lesser  grade  of  felonious  homicide,  and  to  render 
your  verdict  accordingly.  But  if,  after  such  consideration  of  said 
facts  and  circumstances,  you  shall  not  be  satisfied  beyondj^a 
reasonable  doubt  that  the  prisoner  is  guilty  of  miu-der  of  the  first 
degree,  or  of  a  lesser  grade  of  felonious  homicide,  then  you  are  to 
acquit  him  and  render  a  verdict  of  "not  guilty." 

With  these  instructions,  which  are  more  specific  and  extended 
than  is  usual  in  ordinary  trials,  because  of  the  exceptional  features 
of  this  uncommon  case,  we  commit  it  to  you  for  your  most  care- 
ful and  conscientious  consideration.  You  have  both  a  solemn 
and  responsible  duty  to  discharge,  for  not  only  the  fate  of  the 
prisoner,  but  also  the  safety  of  this  community  depend  upon  your 
verdict. 

Verdict,  Not  guilty. 
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State  vs,  John  Morahan. 

Criminal    Law — Manslaughter;    Voluntary    and    Involuntary — 
Unlawful  Act — Cause  of  Death — Maltreatment  of  Wound 
— Misconduct  of  Deceased — Death  from  some 
other    Cause    than    Wound. 

1.  Manslaughter,  voluntary  and  involuntary  defined. 

2.  Manslaughter  may  arise  from  an  unlawful  act  or  from  a  lawful 
act  done  without  proper  caution  or  without  requisite  skill.  To  establish 
this  offense,  it  is  necessary  for  the  State  to  prove  that  the  act  of  the 
prisoner  which  produced  the  wotmd  was  unlawful,  and  that  the  wound  so 
produced  was  the  cause  of  death. 

3.  If  the  deceased  staggered  up  against  the  prisoner  and  there  was 
an  unintentional  collision  and  the  prisoner  used  so  much  force  as  was 
reasonablv  necessary  to  get  rid  of  contact  with  the  body  of  the  deceased, 
he  did  only  what  he  had  a  right  to  do.  But  if  the  prisoner  intentionally 
came  into  contact  with  the  <&ceased  or  used  unreasonable  violence,  then 
his  act  was  unlawful. 

4.  But  even  though  the  act  was  unlawful,  if  death  resulted  from 
some  other  cause  than  the  wound,  the  prisoner  cannot  be  convicted. 
It  is  well  established  law  that  where  the  wounds  are  adequate  or  calculated 
to  produce  death,  it  is  no  excuse  to  say  that  had  proper  care  and  attention 
been  given,  recovery  might  have  followed.  If  death  ensues  from  a  wound 
given  in  malice,  but  not  in  its  nature  mortal,  but  which  being  neglected 
or  mismanaged  the  person  dies,  this  would  not  excuse  the  person  who  gave 
it  and  he  would  be  held  guilty,  unless  he  could  make  it  clearly  and  cer- 
tainly appear  that  maltreatment  of  the  wound  or  the  misconduct  of  the 
wounded  man,  and  not  the  wound  itself,  was  the  sole  cause  of  his  death. 
If,  however,  such  maltreatment  or  misconduct  only  increased  the  danger 
of  the  wound,  or  accelerated  the  death,  it  would  be  no  excuse. 

(N$vimbir  27,  1895.) 

Lore,  C.  J.,  and  Grubb,  Cullen  and  Marvel,  Associate 
Judges,  sitting. 

Robert  C.  White,  Attorney-General,  and  Peter  L.  Cooper,  Jr., 
Deputy  Attorney-General,  for  the  State. 

Walter  H.  Hayes  and  John  Biggs  for  the  prisoner. 

At  a  Court  of  Oyer  and  Terminer  for  New  Castle  County 
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beginning  November  23,  1895,  the  prisoner  was  placed  upon  trial 
upon  an  indictment  charging  Manslaughter. 

LoRB,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^John  Morahan,  the  prisoner,  is 
indicted  for  the  crime  of  manslaughter. 

On  the  twentieth  day  of  September  of  the  present  year 
the  prisoner  met  Nathaniel  P.  Walls,  the  deceased,  at  Second 
and  Market  streets  in  this  City;  they  there  had  drinks  together 
in  a  saloon;  separated  a  short  time  and  met  next  on  Market 
Street,  between  Second  and  Third;  after  a  short  conference,  they 
separated  again  and  next  met  on  Front  Street,  between  French 
and  Walnut  streets,  and  together  went  to  Stewart's  saloon,  at 
the  comer  of  Walnut  and  Front  streets.  Separating  there,  the 
next  meeting  was  on  the  platform  of  the  P.,W.  &  B.  R.  R. 
Depot,  in  this  City. 

The  prisoner  was  there  walking  on  the  platform  eastwardly 
and  came  into  collision  with  the  deceased,  who  was  walking  west- 
wardly  on  the  same  platfrom.  In  such  collision  the  deceased 
was  there  pushed,  or  thrown  down  upon  the  platform  by  th© 
prisoner;  his  skull  was  fractured;  he  was  carried  unconscious  to 
the  Railroad  Depot  Hospital,  and  from  there,  the  same  evening 
to  the  Delaware  Hospital,  and  the  next  day  between  eleven  and 
twelve  o'clock  to  his  home  on  Walnut  Street,  between  Fifth  and 
Sixth  streets  in  this  City,  where  he  remained  tmtil  he  died,  on 
the  first  day  of  October  last — eleven  days  after  the  injury.  ^ 

The  State  claims  that  death  resulted  from  the  wound  and 
that  the  acctised  is  guilty  of  the  crime  charged. 

Manslaughter,  gentlemen,  is  the  unlawful  killing  of  another 
without  malice,  express  or  implied.  It  is  either  voltmtary  or 
involuntary. 

Voluntary  manslaughter  is  where  one  kills  another  in  the 
heat  of  blood;  and  this  usually  occurs  in  fighting,  or  upon  provo- 
cation. 

Involuntary  manslaughter  is  where  one  in  committing  an 
unlawful  act,  not  felonious  nor  tending  to  great  bodily  harm,  or 
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in  committing  a  lawful  act  without  proper  caution,  or  witbotit 
requisite  skill,  unguardedly  or  tmdesignedly  kills  another,  v^  ^ 
manslaughter,  if  death  results  from  an  nnlawful  act,  such  as  an 
unlawful  assatilt,  and  also  where  it  results  from  a  lawful  act  com- 
mitted without  proper  caution  or  requisite  sldlL 

It  has  been  held  to  be  manslaughter  where  death  resulted 
from  allowing  an  unrully  ox  to  run  at  large  upon  a  highway;  by 
carelessly  laying  poison  to  kill  rats;  where  death  ensues  in  a 
prize-fight;  from  throwing  stones  wantonly  or  in  play;  or  where 
workmen  throw  rubbish  from  a  house  carelessly. 

So  that  manslaughter  may  arise  from  an  unlawful  act  or 
from  a  lawftil  act  done  without  proper  caution  or  without  re- 
quisite skill. 

To  establish  this  offense,  it  is  necessary  for  the  State  to  prove 
to  you,  beyond  a  reasonable  doubt,  that  the  act  of  the  prisoner 
which  produced  the  wound  was  unlawful,  and  that  the  wound  so 
produced  was  the  catise  of  the  death  of  Walls. 

The  prisoner  claims  that  the  assault  in  this  case  was  lawful, 
and  that  even  if  it  had  not  been,  that  Walls  did  not  die  from  the 
wound,  but  from  maltreatment  or  misconduct  solely.  If  either 
of  these  be  proved,  you  should  acquit  him. 

If  Walls  staggered  up  against  the  prisoner  and  there  was  an 
unintentional  collision,  and  the  prisoner  there  used  so  much  force 
as  was  reasonably  necessary  to  get  rid  of  contact  with  the  body  of 
the  deceased,  he  only  did  what  he  had  a  right  to  do,  and  is  not 
liable. 

But  if  the  prisoner  intentionally  came  into  contact  with  the 
deceased,  or  used  unreasonable  violence,  then  :his  act  was  unlaw- 
ful and  he  is  liable. 

But  even  though  the  act  was  tmlawful,  :if  death  resulted 
from  some  other  cause  than  the  wound,  you  m^  not  convict  the 
prisoner. 

The  law  on  this  point  has  been  clearly  statdd  in  the  case  of 
the  State  vs,  '* Schooner''  Long,  in  which  case  my*  brother  Grubb 
delivered  the  charge.  It  is  very  well  settled  law  ill  all  the  authori- 
ties, that  where  the  bruise  or  wounds  are  adequrte  or  calculated 
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to  produce  death,  it  is  no  excuse  to  say  that  had  proper  care  and 
attention  been  given*  his  recovery  might  have  followed.  And 
even  if  death  ensues  from  a  wound  given  in  malice,  but  not  in  its 
nature  mortal,  but  which  being  neglected  or  mismanaged  the 
person  dies,  this  would  not  excuse  the  person  who  gave  it,  but  he 
would  be  held  guilty,  unless  he  could  make  it  clearly  and  certainly 
appear  that  maltreatment  of  the  wound,  or  the  misconduct  of  the 
wotmded  man  and  not  the  wotmd  itself  was  the  sole  cause  of  his 
death.  For  if  the  wound  had  not  been  given,  the  person  had  not 
died. 

Where  such  a  defense  is  set  up  and  relied  upon,  the  burden  is 
upon  the  accused  to  show  clearly  and  satisfactorily  that  such 
maltreatment  or  misconduct  of  the  deceased  or  his  attendants 
was  the  sole  cause  of  the  death.  For  if  they  only  increased  the 
danger  of  the  wound  or  accelerated  the  death,  it  would  be  no 
excuse. 

To  acquit  on  this  ground,  you  must  find  that  the  death 
resulted  from  such  maltreatment  or  misconduct  alone. 

If,  from  the  evidence,  you  believe  that  the  assault  on  Walls 
was  unlawful  and  that  death  restilted  from  the  wound  either 
mediately  or  immediately,  your  verdict  should  be  guilty. 

If,  on  the  other  hand,  you  believe  that  the  assault  was 
lawful,  or  that  the  death  did  not  result  from  the  wound  but  from 
maltreatment  or  misconduct  solely;  in  either  case  you  should 
acquit  him. 

The  State  should  prove  every  element  of  the  crime  beyond  a 
reasonable  doubt,  which  is  such  a  doubt  as  would  prevent  rea- 
sonable men  from  reaching  a  conclusion  to  a  moral  certainty. 
Such  a  doubt  should  inure  to  the  acquittal  of  the  accused. 

On  the  other  hand,  where  the  accused  relies  upon  the  defense 
of  maltreatment  or  misconduct  as  a  cause  of  death,  he  must 
clearly  and  certainly  show  that  that  was  the  sole  cause. 

Good  character,  gentlemen,  is  always  admitted  to  be  proved, 
and  in  case  of  doubt,  should  incline  the  scales  in  favor  of  the 
prisoner. 
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You  have  heard  the  evidence,  and  upon  that  you  must  base 
your  verdict.  You  stand,  under  our  system  of  law  between  the 
prisoner  and  the  community;  and  it  is  your  duty  to  see,  tmder  the 
sanction  of  your  oath,  that  your  verdict  shall  be  conscientiously 
in  accordance  with  the  law  and  the  evidence. 

Verdict,  not  guilty. 
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State  vs.  Gborgb  C.  Woods. 

Criminal    Law — Manslaughter;    Voluntary    and    Involuntary — 

Unlawful  Act — Self-Defense — Ejecting  a  Trespasser  from 

Premises — Indictment — Pleading — Evidence — 

Verdict — Statute — Reasonable   Doubt. 

1.  Manslaughter  is  the  unlawful  killing  of  another  without  malice 
express  or  impli^.  It  is  of  two  kinds:  (1)  Voluntary  manslaughter, 
where  upon  a  sudden  quarrel,  two  persons  fight  and  one  of  them  kius  the 
other;  or  where  a  person  greatly  provokes  another  by  some  personal 
violence  and  the  otner  inunediately  kills  him;  (2)  Involuntary  man- 
slaughter, where  one  in  committing  an  unlawful  act  tending  to  great 
boduy  harm  or  in  committing  a  lawful  act  without  proper  caution  or  with- 
out requisite  skill,  unguardedly  or  undesignedly  kills  another. 

2.  To  constitute  the  crime  of  manslaughter,  the  party  charged  must 
be  engaged  in  an  unlawful  act  when  the  Idlui^  occurs,  and  to  determine 
this  fact  the  jury  must  be  satisfied  from  the  evidence  that  the  prisoner  was 
doing  that  which  he  had  no  right  to  do. 

3.  A  person  has  a  right  to  eject  from  his  premises,  anyone  who  is 
acting  in  a  disorderly  or  improper  manner,  and  to  effect  this  he  may  use 
suffiaent  force  to  accomplish  this  purpose;  but  if  he  employs  more  than  is 
sufficient  to  attain  this  end  he  becomes  a  trespasser  ab^mtio. 

4.  Where  the  indictment  char(|[es  the  prisoner  with  causing  the 
death  of  the  deceased  by  blows  and  violence,  it  being  a  necessary  aver- 
ment, it  constitutes  the  gist  of  the  offense  and  eives  notice  to  the  accused 
of  that  with  which  he  is  charged.  The  facts  afleged  as  to  the  killing  and 
the  maimer  of  killinfi"  must  be  proved  to  the  satisfaction  of  the  jury 
beyond  a  reasonable  doubt. 

5.  Where  a  person  is  charged  with  a  crime  the  offense  should  be 
alleged  in  the  indictment,  because  otherwise  the  prisoner  is  not  pre- 
pared and  cannot  make  the  defense  that  would  be  necessary  for  him  to 
make.  If  he  is  charged  with  force  and  violence  in  inflicting  blows  and 
injuries  in  an  unlawful  manner,  from  the  effects  of  which  death  ensued, 
whether  the  blows  were  inflicted  justiflably  or  unlawfully,  if  the  aver- 
ment in  the  indictment  is  not  proved  the  prisoner  cannot  be  convicted. 

(November  13,    1896.) 

Lore,  C.  J.,  and  Grubb,  Cullen  and  Marvel,  Associate 
Judges,  sitting. 

Robert  C.  White,  Attorney-General,  and  Peter  L,  Cooper, 
Jr.,  Deputy  Attorney-General,  for  the  State. 
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Walter  H.  Hayes  for  the  prisoner. 

At  a  Cotirt  of  Oyer  and  Terminer  for  New  Castle  County, 
beginning  November  13,  1896,  the  prisoner  was  placed  upon 
trial  upon  an  indictment  charging  Involuntary  Manslaughter, 

CuLLBN,  J.,  charging  the  jury. 

Gentlemen  of  the  jury: — George  C.  Woods,  stands  indicted 
for  the  crime  of  manslaughter  in  the  killing  of  Howard  J.  Han- 
num,  on  the  17th  day  of  August,  1896,  in  this  city.  The  evidence 
on  the  part  of  the  State  and  in  behalf  of  the  prisoner  having  been 
presented  to  you  at  the  bar  of  this  Court,  it  now  becomes  our  duty 
to  instruct  you  as  to  the  law  governing  this  case,  which  you  are  to 
apply  to  the  evidence  and  render  your  verdict  accordingly. 

Manslaughter  is  the  xmlawful  killing  of  another  without 
any  malice,  express  or  implied.  It  is  of  two  kinds,  first,  voltmtary 
manslaughter,  where  upon  a  sudden  quarrel  two  persons  fight, 
and  one  of  them  kills  the  other;  or  where  a  man  greatly  provokes 
another  by  some  personal  violence,  etc.,  and  the  other  imme- 
diately kills  him.  Second,  involuntary  manslaughter,  as  defined 
by  our  present  Chief  Justice  in  the  case  of  the  State  vs.  John 
Morahan,  **  is  where  one  in  committing  an  unlawful  act  not  felon- 
ious nor  tending  to  great  bodily  harm,  or  in  committing  a  lawful 
act  without  proper  caution,  or  without  requisite  skill,  unguardedly 
or  undesignedly  kills  another. ' ' 

The  prisoner  under  this  indictment,  is  charged  with  the 
offense  of  involuntary  manslaughter,  coming  under  and  embrac- 
ing the  crime  mentioned  under  the  second  division  of  the  defini- 
tion above  given.  To  constitute  this  crime,  the  party  charged 
must  be  engaged  in  an  tmlawful  act  when  the  killing  occurs,  and 
to  determine  this  matter,  you  must  first,  from  the  evidence  pro- 
duced, be  satisfied  that  the  prisoner  was  acting  unalwfuUy;  in 
other  words,  doing  that  which  he  had  no  right  to  do.  '  A  person 
has  a  right  to  put  off  and  eject  from  his  premises  any  one  who  is 
acting  in  a  disorderly  or  improper  manner,  and  to  effect  this  he 
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may  use  sufficient  force  to  accompUsh  this  purpose,  but  if  he 
employs  more  than  sufficient  to  attain  this  end,  he  becomes  a 
trespasser  ab  initio,  and  would  be  liable,  as  if  he  were  the  original 
wrong-doer,  though  in  the  beginning  he  was  but  exercising  the 
right  every  one  enjoys  under  the  law.  If  from  the  evidence  you 
are  satisfied  that  the  prisoner  was  using  only  sufficient  force  to 
remove  or  eject  the  deceased,  if  he  was  behaving  in  a  disorderly 
manner  and  disturbing  his  family,  and  in  the  exercise  of  such 
force  he  only  used  sufficient  to  attain  that  end  and  death  ensued, 
the  prisoner  is  not  liable,  and  your  verdict  should  be  one  of  ac- 
quittal; but  if  you  believe  from  the  evidence  that  the  prisoner 
violently  attacked  the  deceased  and  used  tmdue  violence,  he  was 
acting  unlawfully  and  if  death  ensued  from  the  force  and  violence 
used  he  was  guilty  of  involuntary  manslaughter  as  claimed  by  the 
State,  and  you  should  find  him  guilty  as  he  stands  indicted. 

This  indictment  charges  the  prisoner  with  causing  the  death 
of  the  deceased  by  reason  of  blows  and  violence  inflicted  by  him. 
This  is  a  necessary  averment  in  the  indictment,  and  constitutes 
the  gist  of  the  offense,  and  gives  notice  to  the  accused  of  that  with 
which  he  is  charged.  Now,  to  convict  the  prisoner,  the  facts 
alleged  as  to  the  killing  and  the  manner  of  killing  must  be  proved 
to  your  satisfaction  beyond  a  reasonable  doubt;  if  not,  the 
prisoner  is  entitled  to  the  benefit  of  the  doubt.  You  are  there- 
fore to  take  all  the  evidence  offered  bearing  upon  this  branch  of 
the  case  and  satisfy  yourselves  whether,  as  alleged  in  the  indict- 
ment, the  deceased  came  to  his  death  from  the  blows  and  vio- 
lence infficted  by  the  prisoner,  or  came  to  his  death  from  other 
causes. 

We  have  been  asked  by  the  counsel  for  the  prisoner,  who 
denies  the  truth  of  the  averments  in  the  indictment,  to  charge 
you  upon  this  question,  and  since  the  same  has  been  adjudicated 
in  our  courts  would  quote  the  decision  in  part  in  the  case  of  State 
vs.  Taylor,  Hotision*s  Criminal  Cases,  delivered  by  Judge  Woot- 
ten:  "The  prisoner  at  the  bar,  through  his  counsel,  denies  these 
allegations,  and  insists  that  there  is  no  evidence  that  Mackey 
was  cast,  thrown  and  pushed  into  the  creek  by  the  prisoner  at 
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the  bar."  (I  might  say  here  that  this  was  an  indictment  for 
murder  and  the  question  came  up  as  to  the  allegations  in  the  narr 
not  having  any  support  by  the  proof.)  The  decision  continues  as 
follows :  "  And  they  further  insist  that  there  is  no  evidence  what- 
ever that  Mackey  came  to  his  death  by  choking,  suffocating  and 
drowning.  These  facts  must  be  established  by  the  evidence  to 
the  satisfaction  of  the  jury  beyond  a  reasonable  doubt,  which  may 
be  direct  or  circumstantial  or  presumptive.  This  case  rests 
entirely  on  circumstantial  or  presumptive  evidence,  and  you 
must  draw  your  conclusions  from  all  the  facts  and  circumstances 
which  are  in  evidence  before  you." 

On  the  same  point,  in  the  case  of  State  vs.  Townsend,  in  the 
same  book  (page  340)  in  the  opinion  delivered  by  the  late  Chief 
Justice  Gilpin,  he  sajrs  as  follows:  "But  as  the  Court  has  been 
asked  to  charge  you  by  the  counsel  for  the  prisoner  on  one  other 
point  presented  by  him  in  the  case,  the  Court  will  say  to  you  that 
if  the  deceased's  skull  was  fractured,  not  by  a  blow  of  some  kind 
inflicted  by  the  prisoner,  but  by  his  falling  after  he  was  struck  by 
him,  with  his  head  against  a  stone  or  some  other  hard  substance 
in  the  street ,  and  there  is  sufficient  evidence  to  satisfy  you  that  such 
was  the  case,  then  the  prisoner  could  not  be  convicted  of  man- 
slaughter, or  any  other  offense  under  the  indictment,  because  it 
does  not  so  allege  the  killing,  but  in  a  wholly  different,  and  in  a 
more  direct  manner.  Or  if  the  fatal  blow  was  given  in  any  other 
manner,  or  in  any  other  way  substantially  or  essentially  different 
from  those  alleged  in  the  indictment,  and  the  jury  should  enter- 
tain a  reasonable  doubt  on  that  point,  of  the  guilt  of  the  priso- 
ner in  manner  and  form  as  be  stands  indicted,  he  was  entitled  to 
the  benefit  of  it,  and  should  be  acquitted."  The  decisions  of  our 
courts  conform  in  every  respect  to  all  prior  decisions  in  this 
country  and  England  upon  this  subject.  In  other  words,  in 
short,  where  a  party  is  charged  with  a  crime,  the  offense  should 
be  alleged  in  the  indictment,  and  that  must  be  proved  to  the 
satisfaction  of  the  jury  beyond  a  reasonable  doubt;  because 
otherwise  the  prisoner  is  not  prepared  and  cannot  make  the  de- 
fense that  would  be  necessary  for  him  to  make.     You  will  observe 
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that  in  this  case  the  prisoner  is  charged  with  force  and  violence  in 
inflicting  blows  and  injuries  in  an  unlawful  manner,  from  the 
effects  of  which  this  person  died.  Now  whether  these  blows  be 
inflicted  justifiably  or  tmlawfully,  if  the  averment  in  the  indict- 
ment is  not  proved  beyond  a  reasonable  doubt;  in  other  words, 
if  it  is  not  clear  to  you  that  the  person  died  from  the  effect  of 
this  violence,  then  the  prisoner  cannot  be  convicted. 

We  would  rather  say  to  you  that  where  there  is  a  conflict 
of  testimony  you  must  reconcile  it  if  you  can ;  if  not,  then  you  are 
to  consider  the  intelligence  of  the  witnesses;  their  opportunities 
and  means  of  information,  giving  credit  to  such  as  you  deem  best 
qualified.  You  are  the  sole  judges  of  the  testimony.  You  must 
take  or  reject  such  as  in  your  judgment  you  deem  correct,  or 
otherwise.  Their  manner  and  way  of  giving  testimony  is  sub- 
ject to  yotir  scrutiny.  Witnesses  may  be  competent,  and  by 
law  allowed  to  testify,  but  the  credibility  of  their  testimony  is 
to  be  weighed  by  you.  In  a  word,  you  are  the  sole  judges  of  all 
the  testimony  given  in  this  case,  and  may  give  full  faith  to,  or  re- 
ject such  as  in  your  judgment  you  deem  right  and  proper,  in 
order  to  arrive  at  a  proper  verdict. 

The  same  principles  that  I  speak  of  have  also  been  decided 
in  the  case  of  the  State  vs.  John  Morahan,  in  which  our  present 
Chief  Justice  delivered  the  opinion. 

The  good  character  of  the  accused  may  always  be  given  in 
evidence.  Jf  the  facts  proved  show  conclusively,  beyond  a 
reasonable  doubt,  that  the  prisoner  in  any  case  is  guilty  as 
charged,  good  character  is  of  no  avail;  but  if  there  are  doubts  in 
the  case  which  prevent  a  jury  from  reaching  a  moral  conclusion, 
then  a  good  character  asserts  itself  and  should  be  taken  and  con- 
sidered by  the  jury  as  a  preponderating  circumstance  against  the 
guilt  of  the  prisoner.  Such  has  been  the  decision  of  our  courts, 
and  where  proper  doubts  exist  good  character  should  always 
avail  the  prisoner. 

I  have  not  repeated  the  evidence.  It  is  fresh  on  your  minds. 
And  that  you  are  to  judge,  as  to  its  effect  as  applied  to  the  law 
as  laid  down  by  the  Court.     If  you  are  satisfied  from  the  evidence 
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that  the  prisoner  did  unlawfully,  without  legal  right,  assault  the 
deceased  and  inflict  the  injuries  as  alleged  in  the  indictment  from 
which  he  died  and  the  same  caused  his  death  beyond  a  reasonable 
doubt,  your  verdict  should  be  guilty  as  indicated.  But  if  the 
prisoner  was  but  exercising  what  right  as  we  have  stated  by  law 
he  is  invested  with,  and  used  no  undue  force  or  vioknce  beyond 
what  was  necessary  and  you  are  not  satisfied  bejrond  a  reasonable 
doubt  that  the  death  which  ensued  was  caused  by  force,  then 
your  verdict  should  be  not  guilty. 

Under  the  provisions  of  owr  statute,  a  party  indicted  for  a 
felony  which  involves  an  assault,  may  be  acquitted  of  the  felony 
and  the  jury  may  find  a  verdict  for  an  assault ;  but  to  do  this  you 
must  be  satisfied  from  the  evidence  that  the  prisoner,  with 
force  and  violence,  attempted  to  do  a  corporal  injury  to  the 
deceased  from  wantonness  or  malice.  If  you  are  satisfied  from 
the  evidence  that  such  was  the  case  you  may  acquit  of  the  felony 
and  find  guilty  of  an  assault ;  but  to  do  this  you  must  be  satisfied 
that  the  prisoner  was  acting  at  the  beginning  unlawfully,  or, 
if  in  defense  of  the  assault  made,  that  he  exceeded  the  force 
necessary  to  be  used.  All  these  matters  you  are  to  determine 
from  the  facts. 

Verdict,   not   guilty. 
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Statb  vs.  Dsnnis  Dinnbxn. 

Criminal  Law — Arson — What  Necessary  for  State  to  Prove — 
Evidence,  Positive  and  CirctmtstanHal — RekUions — Accom- 
plices— StonhOe,  Construction  of, 

1.  Arsoix  at  common  law  was  "the  malicious  and  Toluntary  boming 
of  the  house  of  another  hy  night  or  by  day." 

2.  In  order  to  convict  the  prisoner  of  arson,  under  our  statute,  the 
State  must  prove,  (1)  the  burning  or  setting  on  fire  of  the  building;  (2) 
that  it  was  a  dwdl&g  house  in  which  at  the  time  of  burning  or  setting  on 
fire  there  was  some  human  being,  and  (3)  that  the  offense  was  committed 
wilfully  and  maliciously. 

3.  The  ownership  of  the  dwelling  house,  in  the  construction  of  our 
statute,  Aether  it  be  that  of  the  person  cnarged  with  the  offense  or 
that  of  another,  makes  no  difference,  as  the  gravamen  of  the  offense  is 
the  burning  or  setting  on  fire  of  a  dweUing  house  in  which  there  was  at  the 
time  some  human  being. 

4.  The  evidence  to  prove  the  conmiission  of  such  crime  must  be 
direct  and  positive,  or  circumstantial  and  presumptive.  Positive  and  cir- 
cumstantial evidence  defined  and  illustrated. 

6.  The  jury  are  the  sole  judges  of  the  credibility  of  witnesses — Al- 
though they  mav  be  near  relations  of,  and  kin  to  the  prisoner,  ii  compe- 
tent, they  are  allowed  to  testify.  What  faith  and  credit  are  to  be  given 
them  is  for  the  jury  to  determine.  They  stand  on  the  same  footing  with 
other  witnesses.  The  law  applicable  to  accomplices  does  not  apply  to 
relations.  All  classes  interested,  or  even  parties  accused  are  competent, 
under  our  law.    The  jury  may  accept  or  reject  their  testimony. 

{December   1,    1896.) 

Lore,  C  J.,  and  Grubb,  Cullbn  and  MarvBl,  Associate 
Judges,  sitting. 

Robert  C.  White,  Attorney-General,  and  Peter  L,  Cooper,  Jr., 
Deputy  Attorney-General,  for  the  State. 

Walter  H.  Hayes  for  the  prisoner. 

At  a  Court  of  Oyer  and  Terminer  for  New  Castle  County, 
beginning  December  1,  1896,  the  prisoner  was  tried  upon  an 
indictment  charging  Arson  of  thb  First  Dbgr  bb. 
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CuLLBN,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^The  prisoner  at  the  bar,  Dennis 
Dinneen,  is  indicted  for  the  crime  of  arson;  which  at  common  law 
constituted,  as  defined  by  Lord  Coke,  "the  malicious  and  volun- 
tary burning  of  the  house  of  another,  by  night  or  by  day." 
The  offenses  of  burning  houses  and  other  property  are  now,  in  the 
several  States  of  this  country,  provided  for  by  various  statutes, 
among  which  is  included  a  statute  in  our  own  State.  The 
evidence,  therefore,  upon  indictment  for  this  offense,  may  vary 
in  some  respects  from  that  required  in  an  indictment  at  conmion 
law.  I  believe  that  this  is  the  first  case,  so  far  as  I  am  informed, 
that  has  arisen  under  this  statute.  Our  statute,  tmder  which  the 
indictment  is  framed,  provides  that  "  If  any  person  shall  wilfully 
and  maliciously  bum,  or  set  on  fire  any  dwelUng  house,  (whether 
it  be  his  own  or  that  of  another,  in  which  there  shall  be  at  any 
time  some  human  being;)  or  any  store,  or  other  building,  adjoin- 
ing to  or  parcel  of  a  dwelling  house  (whether  it  be  his  own  or  that 
of  another,  in  which  there  shall  be  at  the  time  some  hiunan  being ;) 
such  person  shall  be  deemed  guilty  of  arson  (of  the  first  degree) 
and  felony,"  etc. 

The  indictment  in  this  case  is  framed  tmder  the  first  para- 
graph of  that  section;  that  is,  the  party  is  charged,  with  the  burn- 
ing of  a  dwelling  house  in  which  there  was  a  htunan  being,  not  a 
store  or  other  building,  as  under  the  second  paragraph. 

To  convict  the  prisoner  of  the  offense  alleged  under  this 
indictment,  the  State  must  prove  to  your  satisfaction;  firsts  the 
burning — ^which  would  be,  in  this  case,  if  you  please,  a  burn- 
ing that  would  constitute  the  entire  destruction  of  the  build- 
ing— "or  setting  on  fire."  The  mere  setting  on  fire,  if  that 
fact  be  proved,  is  of  course  equivalent  to  the  destruction  of  the 
building  when  it  is  burned  up.  Second,  that  it  was  a  dwelling 
house  in  which  at  the  time  of  burning  or  setting  on  fire,  there 
was  "some  human  being."  Third,  that  the  offense  was  comimit- 
ted  "  wilfully  and  maliciously." 

Now,  all  these  facts  must  be  established  satisfactorily  to  you. 
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beyond  a  reasonable  doubt,  before  a  conviction  can  be  had  as 
against  the  party,  in  manner  and  form  as  he  stands  indicted; 
that  the  offense  was  committed  "wilfully  and  mcdidously." 
In  other  words,  gentlemen,  you  must  be  satisfied,  from  the  evi- 
dence produced  before  you,  that  the  prisoner  set  on  fire  the  dvell- 
ing  house.  I  am  confining  this  case  entirely  to  the  facts  that  are 
before  you,  without  the  other  portion  attached,  for  you  will 
observe  that  the  indictment  in  this  case,  according  to  the  proofs, 
and  the  ground  on  which  they  stake  a  conviction  is  that  he  "set 
on  fire,"  a  dwelling  house  stated  in  the  indictment,  in  which  at  the 
time  was  a  hiunan  being,  and  that  he  did  so  intentionally,  with 
an  intent  to  do  a  great  wrong  and  injury. 

And  we  must  say  to  you  that  the  ownership  of  the  dwelling 
house,  in  the  construction  of  this  statute,  (which  differs  from  the 
coDMnon  law,)  whether  it  be  that  of  the  party  charged  with  the 
offense  or  that  of  another,  makes  no  difference,  as  the  gravamen 
of  the  offense  is  the  burning  or  setting  on  fire  of  a  dwelling  house 
"  in  which  there  shall  be  at  the  time  some  human  being."  So  that 
if  there  be  a  setting  on  fire  of  a  dwelling  house,  it  matters  not 
whom  it  belongs  to,  whether  it  be  the  dwelling  house  of  the  owner 
himself  or  of  another  party,  the  gravamen  of  the  offense  is  a 
dwelling  house  in  which  there  is  a  human  being. 

The  evidence  to  prove  a  crime  such  as  to  justify  conviction 
may  be  direct  and  positive,  as  when  the  crime  is  proved  by  wit- 
nesses who  saw  the  act  charged  actually  committed,  or  where  the 
party  charged  admits  or  confesses,  leaving  no  doubt  or  uncer- 
tainty as  to  the  guilt  of  the  party  charged.  Now,  that  is  the 
strongest  evidence  in  one  sense;  and  yet  there  may  be  other 
evidence  stronger  than  that.  But  where  the  evidence  is  positive 
— ^for  instance,  if  a  man  kills  another  and  witnesses  around  see 
him  do  it,  see  him  fire  the  shot,  if  you  please,  or  see  him  strike 
the  other  with  some  instrument,  from  which  the  other  falls 
dead — ^that  is  a  positive  fact,  that  is  direct  testimony;  but  you 
will  observe,  gentlemen,  that  if  the  law  rested  upon  that  fact,  no 
man  could  be  convicted  of  a  crime  unless  there  was  direct  and 
positive  evidence  that  he  did  it,  and  many  criminals  would  escape 
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and  go  unwhipped  of  justice.  But  there  are  other  means  by 
which  these  things  may  be  detected.  Crime  necessarily  seeks 
secrecy,  and  therefore  there  are  other  matters  which  may  be 
brought  in  and  by  which  a  jury  may  know  what  is  direct  and 
positive.  But  there  is  another  grade  of  offense,  to  which  I  shall 
call  your  attention,  by  which  a  party  may  be  convicted;  and 
there  is  also  another  kind  of  evidence  which  is  admissible  in 
civil  as  well  as  criminal  cases — ^more  particularly  in  criminal 
than  in  civil  cases — called  "presumptions"  or  more  generally  de- 
fined as  ''circumstantial  evidence."  And  unless  such  was  admis- 
sible, most  criminals  would  escape,  as  crime  seeks  secrecy  and  can- 
not, in  most  cases,  be  proved  by  direct  and  positive  testimony. 
In  fact,  circtunstantial  evidence  of  crime,  if  properly  supported 
and  constituting  an  tmbroken  chain,  constitutes  a  proof  as  strong 
and  conclusive  as  direct  and  positive  evidence  and,  in  some  cases, 
more  so. 

Where  a  crime  has  been  committed  and  there  is  no  direct  and 
positive  proof  thereof,  but  facts  and  circumstances  are  proved  as 
showing  motive,  the  declarations  by  parties  charged  and  other 
matters,  if  taken  together,  would  satisfy  a  reasonable  mind  of 
the  guilt  of  the  party;  in  other  words,  as  a  whole,  constituting  an 
unbroken  chain  or  secondary  evidence,  under  such  proof,  the 
evidence  would  be  equally  as  strong  as  that  of  direct  and  positive 
proof.  These  presumptions  (or  "circtunstantial  evidence"  as 
defined  in  the  books)  are  of  three  kinds:  first,  violent  presump- 
tion, where  the  facts  and  circtmistances  proved,  necessarily  attend 
the  facts  presumed;  as,  for  instance,  if  a  man  is  killed  in  a  house 
or  along  a  road  and  some  person  be  seen  running  from  the  place, 
with  a  weapon  drawn  and  covered  with  blood ;  that  is  a  violent 
presumption  that  he  did  the  deed.  It  is  not  positive  as  contra- 
distinguished from  direct  and  positive  evidence,  which  is  where  a 
man  saw  the  prisoner  do  the  act.  But  if  a  man,  if  you  please,  has 
a  knife  upon  which  his  name  appears  or  one  which  everybody 
knows,  and  it  is  found  sticking  in  the  wound  on  the  dead  man,  and 
that  is  connected  with  the  fact  that  he  had  a  quarrel  with  his 
adversary  before  that  and  swore  he  would  kill  him,  and  that 
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knife  is  found  a  short  time  afterwards  sticking  in  the  dead  man, 
that  is  i^resumptive  evidence.  In  other  words,  it  is  circumstan- 
tial evidence.    It  is  liable,  however,  to  rebuttal. 

The  next  kind  of  evidence  is  probable  presumption;  that  is, 
where  there  are  facts  and  circumstances  surrounding  a  case, 
where  a  tragedy  had  been  committed  or  some  unlawful  act  done, 
connecting  somebody  or  other  with  it.  As,  for  instance,  if  an 
article  be  stolen  and  the  accused  be  seen  coming  from  the  house 
in  question  that  is  a  probable  prestmiption.  A  man  coming  from 
the  house  does  not  furnish  a  violent  prestmiption  as  would  be  the 
case  if  the  man  coming  from  the  house  was  found  with  the  stolen 
goods  upon  his  person.  Then  there  would  be  a  violent  prestmip- 
tion that  he  had  taken  the  goods.  Circumstances  would 
naturally  occur,  from  a  crime  having  been  conunitted,  to  show 
that  the  man  was  in  some  way  connected  with  it  by  his  immedi- 
ate surroimdingsc»r  the  manner  in  which  he  acted  or  his  sayings 
or  his  confession. 

The  Court  having  thus  defined  the  general  principles  of  law 
applicable  in  a  case  of  an  indictment  for  arson,  you  are  to  decide 
upon  the  evidence  produced  before  you,  as  applied  to  the  law 
laid  down  by  the  Court,  as  to  the  guilt  or  innocence  of  the  priso- 
ner. You  have  heard  the  testimonv  on  both  sides;  that  is  a 
matter  with  you.  There  is  in  this  case  no  direct  or  positive  proof 
of  the  guilt  of  the  party  charged.  I  mean  by  that  that  nobody 
saw  him  do  it,  according  to  the  evidence  here;  it  is  to  be  taken 
from  the  circumstances  which  surround  this  case.  You  heard 
the  testimony;  that  of  the  prosecuting  witness  that  he  was  upon 
the  ladder,  and  as  to  the  identity  of  either  party.  That  is  a  cir- 
cumstance. As  to  all  the  other  facts,  his  declarations  and  what 
he  said,  as  to  the  motives  that  influenced  him,  they  are  circum- 
stances; and  therefore  they  bring  it  under  the  head,  as  I  say,  of 
what  is  called  "circumstantial  testimony.**  There  is,  in  this 
case,  no  direct  or  positive  proof  of  the  guilt  of  the  party  charged. 
The  evidence  is  prestmiptive  or  circumstantial.  We  must  say  to 
jrou  that  a  party  charged  is  presumed  to  be  innocent  until  he 
is  proved  guilty.     You  are  to  decide  this  case  upon  prestmiptive 
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or  drctimstantial  evidence,  as  there  is  no  direct  or  positive  evi* 
dence.  In  consideration  of  the  evidence  being  presumptive 
or  circumstantial,  we  must  say  to  you  that  circumstantial  evi- 
dence ought  to  be  acted  on  with  great  caution.  Unless  taken 
entire  and  forming  one  perfect  link  to  satisfy  you  beyond  a  rea- 
sonable doubt,  the  prisoner  is  entitled  to  the  benefit  of  the  doubt 
and  you  should  acqtiit  him.  But,  gentlemen,  if  you  are  satisfied 
from  all  the  facts  and  circumstances  proved  in  this  case,  thou|^ 
there  is  no  direct  and  positive  proof,  that  the  prisoner  set  fire  to 
the  said  dwelling  house,  as  alleged  in  the  indictment,  in  which  was 
a  huxnan  being,  "wilfully  and  maliciously,"  then  you  should 
find  the  prisoner  guilty  in  manner  and  form  as  he  stands  indicted. 

We  have  been  asked  to  charge  you  that,  as  witnesses  who 
were  produced  and  who  testified  in  behalf  of  the  prisoner  were 
near  relations  of  and  kin  to  the  prisoner,  their  testimony  is  to  be 
taken  with  great  caution.  We  must  say  to  you  that  you  are  the 
sole  judges  of  the  credibility  of  the  witnesses.  If  competent,  the 
Court  allows  them  to  testify.  What  faith  and  credit  are  to  be 
given  them  is  within  your  sole  province.  They  stand  on  the  same 
footing  with  other  witnesses.  The  law  applicable  to  accomplices 
does  not  apply  to  relations.  All  classes  interested  or  even  parties 
accused  are  competent  under  our  laws.  Their  credibility  is  a 
matter  with  you.  You  may  accept  or  reject  their  testimony.  It 
is  your  sole  right  to  decide  the  weight  of  testimony.  If  conflict- 
ing, you  should  reconcile  it  if  possible.  If  you  cannot,  then  you 
are  to  consider  and  give  weight  to  the  testimony  of  such  as  you 
think  have  had  the  best  opporttmities  for  a  knowledge  of  this 
act  and  who  are  free  from  bias.  In  other  words,  you  are  to 
decide  on  the  testimony  given  you,  and  are  the  sole  and  only 
judge  of  it. 

We  have  been  asked  to  charge  you,  that,  if  there  be  a  reason- 
able doubt  in  your  minds  as  to  the  guilt  of  the  prisoner,  he  shall 
be  entitled  to  the  benefit  of  it,  as  laid  down  in  9  Houston,  386, 
being  a  charge  delivered  by  our  late  Chief  Justice  Comegys,  in 
the  case  of  The  State  vs.  Fifiepatrick  and  McGurgan;  which  is 
tmdoubtedly  the  law  and  is  in  the  following  words:  " It  is  due  to 
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the  prisoner  who  is  charged  in  the  indictment  with  this  serious 
crime,  that  I  should  say  as  is,  in  fact,  usually  said  in  all  cases  of 
crime,  or  of  misdemeanor  only, — ^that  the  presumption  of  law  is  in 
favor  of  innocence;  that  is,  that  every  one  charged  with  a  crime 
is  presumed  to  be  innocent,  and  that  no  conviction  can  be  right- 
fully made  unless  the  jury  are  satisfied,  from  the  proof  in  the  case 
and  from  that  only,  that  a  party  charged  is  guilty  beyond  a 
reasonable  doubt — ^which  is  only  another  way  of  saying  that  un- 
less the  minds  of  the  entire  panel  of  jurors  are  convinced  beyond 
such  a  doubt  as  reasonable  men  should,  from  the  proof  before 
them  after  calmly  considering  it,  entertain  of  the  guilt  imputed, 
the  verdict  should  be  one  of  acquittal.  No  suspicions  or  con- 
jectures are  to  be  indulged  in,  but  only  facts  and  circumstances- 
proved  are  to  be  allowed  any  weight.  No  consequence  in  crimi- 
nal trials  is  to  be  given  to  mere  weight  of  testimony.  Unless  the 
facts  relied  upon  for  conviction  are  so  evident,  and  compulsory 
of  the  mind,  as  to  exclude  any  doubt  of  guilt,  they  must  not  be 
allowed  to  make  up  a  verdict  of  guilty.  A  prisoner  must  not  be 
convicted,  if  any  doubt  of  guilt  of  a  reasonable  natiure  growing 
out  of  the  facts  proved  or  by  reason  of  their  insufficiency,  exists 
in  the  jurors'  minds.'' 

Now,  gentlemen,  we  have  given  you  the  law.  The  facts  have 
been  given  here  before  you.  You  are  to  apply  the  facts  here — ^to 
judge  of  the  facts,  and  apply  them  to  the  law  as  we  have  laid  it 
down. 

Verdict,  not  guilty 
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AB-INITIO.~See  Trbspassbr. 

ABSENCE  OF  MATERIAL  WITNESS. 

A  case  will  not  be  continued  on  the  ntmnd  of  the  absence  of  a 
nmterial  witness  who  is  an  employee  of  the  defendant  and  under  his 
control,  when  the  defendant  nas  had  knowledge  for  three  or  four 
months  that  the  witness  would  not  be  present  at  the  trial.  Under 
such  circumstances  it  was  the  duty  of  the  defendant  to  have  a  com- 
mission issued  to  take  the  testimony  of  the  absent  witness;  and  if  he 
failed  to  do  that,  he  should  have  secured  the  attendance  of  the  wit- 
I  at  the  trial.    Cromwell  0t.  al.  vs,  Granfield,  333. 


ABSOLUTE  RIGHTS.^See  Trbspass. 

ABUTTING  OWNER. 

Demurrer  to  plaintiff's  declaration  sustained  on  the  ground  that  the 
property  owner  is  liable  for  the  unsafe  or  defective  condition  of  the 
footway  or  sidewalk  in  front  of  his  premises  only  upon  failure  to 
rroair  after  notice  to  do  so,  given  in  accordance  with  the  statute. 
Fttiih  vs,  Cunningham,  97. 

ACCEPTANCE.— See  Assumpsit,  6,  10. 

ACCOMPLICE.— See  Cuminal  Law. 

ACKNOWLEDGMENT. — See  Statutb  of  Limitations. 

ACQUIESCENCE. 

There  are  two  kinds  of  extra-judicial  confessions;  vis. :  direct  con- 
fessions of  guilt  and  indirect  confessions;  which  latter,  like  admissions 
in  civil  cases,  may  be  inferred  from  the  conduct  of  the  prisoner  and 
from  his  silent  acc^^uiescence  in  the  statements  of  otbm  respecting 
himself  and  made  m  his  presence.  But  acquiescence,  to  have  the 
effect  of  such  a  confession,  must  exhibit  some  act  of  the  mind  and 
amount  to  voluntary  demeanor  or  conduct  of  the  party.  And  if  it  is 
acquiescence  in  the  conduct  or  the  language  of  others,  it  must  plainly 
appear  that  such  conduct  was  fully  Jcnown,  or  the  language  fully 
understood  by  the  party,  and  his  mind  and  attention  sufficiently 
directed  to  its  purport  and  importance  before  any  inference  can  he 
dxawn  from  his  passiveness  or  silence.  The  circumstances,  too,  must 
be  not  only  such  as  afford  him  the  opportunitv  to  act  or  speak  but 
such  bIso  as  would  properly  and  naturally  call  for  some  act  on  or 
reply  from  men  simua^  situated.    State  vs,  Blackburn,  479. 

ACT  OP  GOD. — See  Contract,  15. 

ACTION  POR  DEATH  OP  A  CHILD. 

In  an  action  to  recover  damages  for  the  death  of  a  child,  the  plain- 
tiff in  order  to  recover  must  satisfy  the  jury  that  the  death  resulted 
from  the  failure  of  the  driver  of  the  wagon  which  caused  the  accident, 
to  exercise  such  care  as  an  ordinarily  careful  and  prudent  man  would 
exercise  under  the  same  circumstances,  and  that  death  resulted  from 
the  want  of  such  care  on  his  part:  In  other  words,  if  the  driver  was 
exercising  such  care  and  precaution  as  an  ordinarily  prudent  man 
would  exercise  in  passing  along  the  street,  tmder  the  conditions  and 
surroundings  at  the  time  as  disclosed  bv  the  evidence,  the  plaintiff 
could  not  recover.    Skoniectny  vs.  Churchman,  226. 
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ACTION  OP  DEBT  ON  CX)NTRACTOR'S  BOND. 

1.  Rulings  of  the  Court  upon  the  admissibiHty  of  testimony  a^d 
other  questions  raised  during  the  trial  of  the  case.  Lankam  &  Bro. 
vs.  Carfenter,  et.  al.,  417. 

2.  After  considering  the  evidence  pnxluced  by  the  plainti£E  and 
the  pleadings  in  the  case,  the  Court  granted  a  nonsuit.    Id. 

ACTUAL  DAMAGES: 

1.  If  the  person  who  cuts  down  the  tree  has  authority  for  the  act. 
the  town  would  be  liable  for  such  damages  as  were  actually  sustained; 
but  to  entitle  the  plaintiff  to  recover  at  aU,  the  jury  must  be  satisfied, 
that  the  person  who  cut  the  trees  had  the  authority  of  the  commissioa- 
ers  so  to  do,  and  that  it  was  in  the  interests  of  the  town.  The  dajn- 
ages,  could  only  be  actual  damages,  and  in  no  event  can  recoveiy  be 
had  unless  the  injury  was  the  Tesvit  of  n^ligence  on  the  part  of  the 
person  authorized  by  the  commissioners  of  the  county.  Du  Hada^ 
wov  vs.  Com.  of  Townsend,  217. 

2.  Any  unlawful  entry  upon  another's  land  constitutes  a  trespass, 
and  the  law  implies  damages  for  such  a  trespass,  but  the  amount  de- 
pends upon  the  damage  actually  done.  Cochran  ##.  aL  vs.  WUmmg' 
ton,  315. 

ACTIONABLE  PER  S£. 

The  following  words  spoken  by  the  defendant,  viz:  "that  the 
plaintiff  was  paid  the  sum  of  four  hundred  dollars  for  voting  against 
certain  bills  intnxluced  in  the  General  Assembly,  for  the  suppresstoo, 
restriction  and  limitation  of  the  manufacture  and  sale  of  mtozicat- 
ixkf  liquors ;"  h^ld  to  impute  a  crime  to  ^e  plaintiff  and  to  be  in  them- 
sdves  actionable.  In  such  case  the  law  presumes  malice,  and  it  is 
not  necessary  to  prove  express  malice  to  entitle  theplaintiff  to  aver* 
diet,  for  the  law  miplies,  from  the  language  used,  that  he  has  re- 
ceived some  damage.    Bennum  vs,  Coursey,  74. 

See  also  Slandbr. 

ADJUSTER. — See  Pirb  Insurance  Poucy. 

ADMISSIONS.-— See  Evidbncb. 

ADVERSE  POSSESSION. 

Under  the  facts  contained  in  a  case  stated,  held  that  the  title  to 
the  bed  of  a  certain  street  in  the  City  of  Wilmington  was  in  the  said 
city,  and  that  the  apellant,  who  was  chax^ged  with  obstrucUng  said 
street,  had  not  acquired  title  thereto  by  adverse  possession.  AiUndir 
vs.  Mayor  and  Council  of  Wilmington,  48. 

AFFIDAVIT. — See  Attachmbnt,  1. 

AGENCY. 

If  the  bill  presented  was  a  false  one,  and  the  person  or  persons  who 
prepared  and  presented  it  to  the  Levy  Court  were  authorised  by  the 
defendant  to  prepare  and  present  such  bill,  and  the  defendant  Imevr 
that  the  bill  was  false  at  the  time  it  was  presented,  that  woi:dd 
constitute  a  false  pretense  on  the  part  of  the  defendant;  and  if  the 
defendant  intended  by  means  of  such  bill  to  deceive  and  defraud 
the  County  Treasurer,  he  would  be  guilty.    State  vs.  Hartnrtt,  204. 

See  also  Principal  and  Aobnt. 
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Defense  of.  State  vs.  Blackburn,  479. 

ALLEGATION,    NECESSARY   IN    INFORMATION.— See   Criminal 
Plbadino. 

ALTERNATIVE  WRIT. 

A  motion  to  quash  the  return  ot  the  alternative  writ  of  mandamus 
is  founded  upon  the  proposition,  that,  conceding  the  truth  of  every 
material  allegation  properly  pleaded  in  the  return  of  the  respondent, 
as  a  matter  of  law  no  sufficient  defense  has  been  shown.  Tne  ques- 
tion to  be  decided  is,  whether  upon  the  face  of  the  return  the  condition 
of  the  relator  and  the  respondent  is  so  changed  as  to  prevent  or  delay 
the  issue  of  the  peremptory  writ.  State  exr  el,  Lindsay,  vs,  J,  &  M. 
P.Ca,  397. 

See  also  Mandamus. 

AMENDMENT  OP  NARR  DURING  TRIAL. 

Under  the  constitutional  and  statutory  provisions  respecting 
amendments,  a  plaintiff  will  be  permitted  to  amend  his  narr  during 
the  progress  of  the  case;  but  the  Court  may  continue  the  case  ana 
impose  the  costs  of  the  term  upon  the  plaintiff.  Yates  vs.  P.,  B.  & 
W.  R.  R.  472. 

AMICABLE  ACTION:. 

It  appearing  to  the  Court,  from  the  case  stated,  that  the  real  estate 
described  havmg  been  held  and  transferred  in  fee  simple  for  over 
fifty-eight  years,  and  that  no  claim  for  ground  rent,  nor  any  payment 
thereof,  had  been  made  for  over  sixty  years,  held  that  the  deed  execut- 
ed by  the  plaintiffs  and  tendered  to  the  defendant,  would,  if  it  had 
been  accepted  have  conveyed  to  the  defendant  in  fee  simple  the  said 
real  estate  discharged  of  ground  rent;  and  that  judgment  should 
therefore,  be  entered  in  favor  of  the  plaintiffs.  Doughty  vs.  Flemm- 
ing,  278. 

APPEAL  PROM  JUSTICE  OP  THE  PEACE. 

1.  Under  the  law  of  this  State  a  book  of  ori^nal  entries  showing  an 
account  against  a  deceased  person  for  professional  services  rendered 
by  the  plaintiff  as  attorney  for  the  deceased  in  his  lifetime,  is  not 
admisa  Die  upon  the  oath  of  the  plaintiff,  who  is  incompetent  to  testify 
as  to  "any  transaction  with  or  statement  by  the  testator."  Chandler 
vs.  Woodward,  54. 

2.  Where  a  person  holds  himself  out  as  a  competent  contractor  to 
perform  labor  of  a  certain  kind,  the  law  presumes  that  he  possesses 
the  requisite  skill  to  perform  such  labor  in  a  proper  manner  and  im- 
plies as  a  part  of  his  contract  that  the  work  shall  be  done  in  a  skillful 
and  workmanlike  maimer.    Bye  vs.  McCaulfey  &  Son  Co.,  115. 

3.  If  thet:e  be  defects  in  the  workmanship  resulting  from  the  bad 
and  unskillf  td  manner  in  which  the  work  was  aone,  the  plaintiff  would 
not  be  entitled  to  recover,  unless  the  defendants  waived  the  defects 
and  accepted  the  work  unconditionallv  themselves,  or  through  their 
accredited  agent;  or  unless  the  defendants  promised  to  pay  for  the 
work,  with  a  full  knowledge  of  such  defects.     Id. 

4.  If  in  performing  the  work  in  an  unskillful  maimer  the  plaintiff 
destroyed  materials  furnished  by  the  defendants,  the  value  of  such 
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materials  so  destroyed  wotUd  be  a  proper  set-off,  by  way  of  recoup- 
ment against  the  plaintiff's  daim.  But  it  the  ddEendants  with  a  full 
knowledge  of  such  destruction  of  materials,  unconditionally  promised 
to  pay  the  plaintiff's  demand;  or  if  they  or  their  duly  accreoited  a^ent 
unconditionally  accepted  the  work,  it  would  be  evidence  of  a  waiver 
on  the  part  ox  the  defendants.  Id» 
See  also  Assumpsit. 

APPEAL  PROM  MUNICIPAL  COURT. 

Under  the  facts  contained  in  a  case  stated,  held  that  the  title  to  the 
bed  of  a  certain  street  in  the  City  of  Wilmin^n  was  in  the  said  city, 
and  that  the  appellant,  who  was  charged  wiui  obstructing  said  street, 
had  not  acquired  title  thereto  by  adverse  possession.  AUender  vs. 
Mayor  and  Council  of  Wilmington^  48. 

ARSON. 

1.  Arson  at  common  law  was  "the  malicious  and  voluntary  burn- 
ing of  the  house  of  another  by  night  or  by  day."  SiaU  vs.  Dinnetn 
505. 

2.  In  order  to  convict  the  i>ri8oner  of  arson,  under  our  statute,  the 
State  must  prove,  (1)  the  bumins  or  setting  on  fire  of  the  btiilding;  (2) 
that  it  was  a  dwelling  house  in  which  at  the  time  of  burning  or  setting 
on  fire  there  was  some  human  being,  and  (3)  that  the  offense  was 
committed  wilfuUy  and  maliciously.    Id. 

3.  The  ownership  of  the  dwelling  house,  in  the  construction  of  our 
statute,  whether  it  be  that  of  the  person  charged  with  the  offense  or 
that  of  another,  makes  no  difference,  as  the  gravamen  of  the  offense  is 
the  burning  or  setting  on  fire  of  a  dwelling  house  in  which  there  was  at 
the  time  some  human  being.    Id. 

ASSAULT;  WHAT  IS  NECESSARY  TO  PROVE. 

1.  Upon  proof  of  carnal  penetration  of  a  female  of  the  age  of  con- 
sent, that  is,  of  seven  years  or  more,  the  burden  is  upon  the  prosecu- 
tion to  fully  prove  that  the  penetration  was  consummated  by  force 
and  against  her  will,  or  by  putting  her  in  great  fear  and  terror.  If 
sexual  connection  is  obtained  by  moderate  means,  or  with  the  con- 
sent or  the  silent  acquiescense  of  the.  person,  it  cannot  constitute  the 
crime  of  rape  in  contemplation  of  law.  When  the  fact  appears  that 
sexual  connection  has  been  had  against  the  consent  of  the  woman,  the 
law  implies  force.    State  vs.  SigereUa,  311. 

2.  It  is  not  necessary  to  prove  the  actual  emissio  seminis  in  order 
to  constitute  a  carnal  knowledge,  but  the  carnal  knowledge  is  deemed 
complete  upon  proof  of  an  actual  penetravit.    Id. 

ASSESSOR  AND  COLLECTOR  OF  TAXES. 

1.  The  City  Council  cannot  repeal  a  provision  of  the  Gty  Charter 
by  an  ordinance.    State  ex  rel  Mayor  ana  Council  vs.  Sayers,  258. 

2.  The  dty  ordinance  providing  that  the  Assessor  and  Collector  of 
Taxes  might  ^ve  bond  with  corporate  security,  does  not  relieve  said 
officer  from  giving  freehold  security,  as  required  by  the  City  Charter. 
Id, 

3.  The  said  officer  will  not  be  compelled,  in  a  mandamus  proceed- 
^S*  to  give  bond  in  accordance  with  the  provision  of  said  ordinance. 
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ASSUMPTION  OP  RISK.— See  Mastbr  and  Sbryaht. 

ASSUMPSIT. 

1.  A  case  stated  having  been  filed  in  an  action  of  assumpsit,  held, 
under  the  £acts  therein  set  forth,  that  a  fee  simple  title  to  the  lands 
sold  to  the  defendant  was  vested  in  the  testator  at  the  time  of  his 
death.    Dougherty  vs,  Carherrf,  56. 

2.  In  an  action  of  assumpsit  to  recover  for  labor  and  materials  fur- 
nished by  the  plaintiffs  in  repairing  an  automobile  lor  the  defendant, 
held  that  there  was  nothing  m  the  evidence  adduced  in  the  case  that 
supported  the  counter  claim  made  b]^  the  defendant  and  which 
would  enable  him  to  set-off  or  recoup  his  alleged  claim  for  damages. 
Verderaena  vs,  Hansen  and  Smith,  7o. 

3.  Although  work  and  materiab  was  done  and  furnished  bv  the 
plaintiffs  as  afleged,  yet  if  the  same  were  of  such  a  character  as  to  be  of 
no  benefit  to  the  defendant,  the  plaintiffs  would  not  be  entitled  to 
recover.    Id, 

4.  Where  a  person  holds  himself  out  as  a  competent  contractor  to 
perform  labor  of  a  certain  kind,  the  law  presumes  that  he  possesses 
the  requisite  skill  to  perfrom  such  labor  in  a  proper  manner  and  im- 
pUes  as  a  part  of  his  contract  that  the  work  shall  be  done  in  a  skillful 
and  workmanlike  manner.    Bye  vs.  McCauUy  &  Son  Co,,  115. 

5.  If  there  be  defects  in  the  workmanship  resulting  from  the  bad 
and  unskillful  manner  in  which  the  work  was  done,  the  plaintiff  would 
not  be  entitled  to  recover,  unless  the  defendants  waived  the  defects 
and  accepted  the  work  tmconditionally  themselves,  or  through  their 
accredited  asent;  or  unless  the  defendants  promised  to  pay  for  the 
work,  with  a  full  knowledge  of  such  defects.    Id, 

6.  If  in  performiiu^  the  work  in  an  unskillful  manner  the  plaintiff 
destroyed  materials  furnished  by  the  defendants,  the  value  of  such 
materials  so  destroved  would  be  a  proper  set-off,  by  way  of  recoup- 
ment as^ainst  the  puuntiff's  daim.  But  if  the  dd^endants  with  a  fuU 
knowleoge  of  such  destruction  of  materials,  unconditionally  promised 
to  pay  the  plaintiff's  demand ;  or  if  they  or  their  duly  accredited  agent 
unconditionally  accepted  the  work,  it  would  be  evidence  of  a  wuver 
on  the  pi^  of  the  defendants.    Id, 

7.  If  a  person  enters  into  a  special  contract  with  another,  mere  in- 
ability to  perform  the  contract  will  not  relieve  the  defoulting  party, 
except  he  be  prevented  by  the  act  of  God  or  by  the  public  enemy. 
WilUams  vs.  Armour  Car  Lines,  275. 

8.  If  the  defendant  engaged  to  deliver  to  the  plaintiff  at  a  certain 
place,  two  cars,  as  alleged  by  the  plaintiff,  and  did  not  so  deliver  them 
by  reason  of  a  shortage  in  the  cars  at  the  time,  whether  the  fact  of 
such  shortage  was  known  to  the  plaintiff  or  not,  this  would  not  relieve 
the  defendant  from  the  performance  of  its  contract.    Id, 

9.  In  such  case  the  plaintiff  would  be  entitled  to  recover  such  ^ 
sum  as  would  compensate  him  for  the  loss  or  damage  which  he  sus- 
tained by  reason  of  the  failure  of  the  defendant  to  penorm  his  engage- 
ment with  him.    Id, 

10.  Where  one  person  renders  service  to  another  which  is  accepted, 
the  person  receiving  such  service  is  botmd  by  law  to  pay  therefor  such 
sum  as  the  service  is  worth.  If  there  be  a  stated  price  agreed  upon, 
that  price  will  govern,  but  if  there  be  no  stated  price,  then  the  measure 
would  be  such  sum  as  the  service  was  reasonably  worth.  Gorman  vs. 
Carr,  292. 
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11.  Where  work  and  labor  are  performed  by  a  niece  for  an  uncle, 
the  law  presumes  that  they  were  ^tuitous,  prompted  by  friendship, 
kindness,  andgrowing  out  of  relationship,  and  wiU  not  imply  a  pxxnA- 
ise  to  pay.  This,  however,  is  only  a  presumption  and  may  be  rebutt- 
ed by  the  character  of  the  service  rendered  and  by  evidence  that  the 
defendant  promised  to  pay,  and  that  there  was  some  understanding 
between  them.    Id, 

12.  Such  agreement  to  pav  need  not  be  in  writing;  it  is  sufficient 
that  there  was  a  verbal  understanding  or  agreement  between  the 
plaintiff  and  the  defendant,  or  an  actual  promise  by  the  defendant 
to  pay  the  plaintiff  for  the  services  while  in  his  family.    Id. 

13.  Where  one  person  at  the  request  of  another  i>erforms  work  and 
labor  without  any  agreement  as  to  the  price  to  be  paid,  the  law  implies 
a  promise  on  his  part  to  pay  whatever  such  work  and  labor  are  reas- 
onably worth.     Joseph  vs.  Johnson's  Exrs,,  468. 

14.  Where  work  and  labor  are  rendered  for  one  and  he  receives  the 
benefit  of  the  same,  the  law  implies  a  promise  on  his  part  to  pay  for 
such  work  and  labor  what  it  is  reasonably  worth,  and  this  is  so  al- 
though he  may  not  have  requested  the  other  party  to  do  the  work.   Id. 

15.  These  rules  are,  however,  subject  to  certain  exceptions  and 
qualifications.  In  many  cases  where  the  parties  are  near  rdations  the 
law  will  not  imply  a  promise  or  obligation  to  pay  for  services  which 
are  usually  rendered  each  other  gratuitously  by  near  relations.  So, 
too  a  promise  to  pav  is  not  implied  by  law  where  the  services  are  ren- 
dered by  one  friena  to  another  under  such  circumstances  as  warrant 
the  presumption  that  they  were  intended  to  be  rendered  gratuitously. 

16.  When  a  person  rents  a  property  he  takes  it  as  it  is,  and  unless 
the  landlord  has  a^^reed  to  make  repairs,  or  agrees  that  the  repairs  shall 
be  made,  or.  having  been  made,  promises  to  pay  for  them,  the  land- 
lord is  not  botmd  to  pay  for  them.  If  the  landlord  authorised  the 
tenant  to  make  the  repairs,  or  if  he  directed  him  to  have  them  made, 
the  law  would  imply  a  promise  to  pay  for  them.  Loscohso  vs.  Eggner, 
260. 

See  also  Contract;  Implibd  Promise. 

ATTACHMENT.— See  Practicb,  1. 

ATTEMPTING  TO  OBTAIN  MONEY  BY  FALSE  PRETENSES. 

1.  In  order  to  find  the  defendant  guilty  under  an  indictment  for 
attempting  to  obtain  money  under  fsuse  pretenses  from  the  County 
Treasurer,  the  alleged  false  pretense  being  the  presentation  of  a  false 
bill  to  the  Levy  Court,  the  jury  must  be  satisfied,  (1)  that  the  defen- 
dant knowingly  made  a  false  pretense;  that  is,  that  he  presented,  or 
authorized  to  be  presented  to  the  Levy  Court  a  false  bill,  he  knowing 
at  the  time  that  such  bill  was  false;  (2)  that  the  bill  was  presented  by 
the  defendant,  or  by  his  direction,  with  intent  to  cheat  and  defraud 
the  County  Treasurer.     State  vs.  Hartnett,  204. 

2.  If  the  bill  when  presented  to  the  Levy  Court  was  false,  known  to 
the  defendant  to  be  so,  and  was  intended  by  him  to  deceive  and  de- 
fraud the  County  Treasurer,  an  offer  by  the  defendant  to  change  or 
correct  the  bill  after  it  was  presented  would  be  immaterial.    Id. 

3.  The  intent  is  the  important  and  material  element  of  the  case. 
It  is  not  a  presumption  of  law  but  a  material  fact,  and  must  be  proved 
by  the  State  to  the  satisfaction  of  the  jury.    Id. 
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4.  The  County  Treasurer  is  a  person  who  may  be  cheated  and  de- 
frauded, under  tne  provisions  of  Chapter  418,  VoL  11,  Laws  of  Dela- 
ware,   Id, 

5.  It  is  not  necessary,  in  order  to  sustain  the  indictment,  for  the 
State  to  show  that  all  the  items  or  any  particular  item  in  the  bill  pre- 
sented was  false,  because  satisfactory  evidence  of  the  falsity  of  aOT 
one  of  the  separate  items  set  forth  in  the  indictment  would  be  suffi- 
cient.   Id, 

6.  It  is  not  sufficient  that  the  defendant  should  have  known  that 
the  bill  presented  to  the  Levy  Court  was  false,  because  the  deceitful 
means  necessary  to  sustain  a  convietidcn  involved  knowledge  of  the 
falsity  of  the  representation  b)r  the  defendant,  and  no  conviction  can 
be  had  without  proof  of  the  scientre.  Deceit  is  tiie  foundation  of  the 
action,  which  cannot  exist  without  knowledge  of  the  falsity  of  the 
representation.  The  representation  made  must  not  only  be  false  in 
fact  but  false  to  the  knowledge  of  the  defendant.    Id, 

7.  If  the  bill  presented  was  a  false  one,  and  the  person  or  persons 
who  prepared  and  presented  it  to  the  Levy  Court  were  authorized  by 
the  defendant  to  prepare  and  present  such  bill,  and  the  defendant 
knew  that  the  bill  was  false  at  the  time  it  was  presented,  that  wotild 
constitute  a  false  pretense  on  the  part  of  the  defendant;  and  if  the 
defendant  intendea  by  means  of  such  bill  to  deceive  and  defraud  the 
County  Treasurer,  he  would  be  guilty.    Id, 

ATTORNEY  AT  LAW. 

Under  the  law  of  this  State  a  book  of  original  entries  showing  an 
account  against  a  deceased  person  for  professional  services  rendered 
by  the  plaintiff  as  attorney  for  the  deceased  in  his  lifetime,  is  not 
admissible  upon  the  oath  of  the  plaintiff,  who  is  incompetent  to  testify 
as  to  "any  transaction  with  or  statement  by  the  testator."  ChandUr 
vs.  Woodward,  et,  al,  54. 

AUTHORITY   OP   TOWN   COMMISSIONERS. 

1.  If  the  Commissioners  of  a  town,  acting  as  such,  either  in  a  bod^ 
or  a  majority  of  them  so  acting,  employ  a  person  to  cut  down  a  tree,  it 
would  be  sufficient  authority  for  the  act.  If  a  majority,  or  even  less 
than  a  majority  so  contracted  and  the  remaining  commissioners,  or  all 
of  them,  approved,  assent^  to  or  acquiesced  in  the  act,  then  it  would 
be  done  with  authority.    Du  Hadaway  vs.  Com.  of  Townsend,  217. 

2.  If  a  person  makes  application  for  permission  to  cut  down  a  tree 
for  his  own  benefit  and  the  commissioners  properly  give  him  authority 
to  do  so,  that  would  authorize  him  to  cut  it  down  m  the  proper  wa^, 
and  not  improperly.  The  town  commissioners,  even  if  authority  is 
given, would  not  be  liable  for  the  improper  exercise  of  such  authority. 

3.  If  the  person  who  cuts  down  the  tree  has  authoritv  for  the  act 
the  town  would  be  liable  for  such  damages  as  were  actually  sustained; 
but  to  entitle  the  plaintiff  to  recover  at  all,  the  jury  must  be  satisfied, 
that  the  person  who  cut  the  trees  had  the  authority  of  the  commission- 
ers so  to  do,  and  that  it  was  in  the  interests  of  the  town.  The  dam- 
ages could  ooly  be  actual  damages,  and  in  no  event  can  recovery  be 
had  unless  the  injury  was  the  result  of  n^ligence  on  the  part  of  the 
person  authorized  by  the  commissioners  of  the  county.    Id. 

AUTREFOIS  ACQUIT. — See  Criminal  Pleading,  3. 
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BAIL  BOND.— See  Bond. 

BBLL. — See  Signal  Bbll. 

BENBFIT  RECEIVED. — See  Quasi-Contract;  Assumpsit. 

BILL  OF  SALE. 

Title  to  vessel  property,  as  between  the  parties,  may  be  acouired 
by  the  purchaser  without  a  bill  of  sale.    Cromwell,  Morton  and  WhiU 
vs.  Granfield,  333. 
See  also  Conditional  Salb. 

BILL  OP  PARTICULARS.— See  Book  Account,  2. 

BINDING  INSTRUCTIONS. 

Rbpusbd:    Cromwell,  Morton  and  WkiU  vs.  Granfield,  333. 
Grantbd:    Lanham  &  Bro.  vs.  Carpenter,  et.  at.  417. 

BOAT. — See  Vbssbl  Propbktt. 

BOND. 

Bail  Bond. 

1.  No  direct  proof  was  made  at  the  trial  that  there  had  been  an 
examination  or  waiver  of  it,  but  a  bail  bond  signed  by  the  defendant 
and  his  sureties,  and  in  which  he  tmdertook  to  appear  and  answer  the 
chai^ge  set  forth  in  the  bond,  was  put  in  evidence.  Held,  that  the 
officer  taking  the  bail  bond  wotild  be  presumed  to  have  acted  within 
the  scope  of  his  authority  until  the  contrary  appears.  If  there  was 
no  prehminary  examination,  or  no  waiver  of  such  examination,  the 
defendant  cotild  prove  it.    State  vs.  Ban,  340. 

COLLBCTIBLB,   WhBN. 

2.  A  judgment  bond  made  payable  upon  its  face  on  a  certain  date  b 
due  and  ccmectible  at  that  tmie;  and  execution  may  be  then  issued 
notwithstanding;  the  obligee  has,  by  endorsement  on  the  bond, 
acknowledged  that  the  same  was  executed  and  delivered  to  him  to 
indenmifv  and  save  him  harmless  from  any  loss  he  might  sustain  by 
reason  of  his  suretyship  on  an  administration  bond  given  bv  the 
obligor;  and  notwithstanding  also  it  does  not  appear  that  the  oblijgee 
had  sustained  any  loss  on  account  of  his  said  suretyship  at  the  time 
the  judgment  Mas  entered  and  execution  issued.    Faulkner  vs.  Ever- 

son,  245. 

Collbctor's  Bond. 

3.  The  city  ordinance  providing  that  the  Assessor  and  Collector  of 
Taxes  might  give  bond  with  corporate  security,  does  not  relieve  said 
officer  from  giving  freehold  security,  as  required  by  the  City  Charter. 

4.  The  said  officer  will  not  be  compelled,  in  a  mandamus  proceed- 
ing^ to  give  bond  in  accordance  with  the  provision  of  said  ordinance. 

State  ex.  rel.  Mayor  and  Council  vs.  Sayers,  258. 

Contractor's  Bond. 

5.  Rulings  of  the  Court  upon  the  admissibility  of  testimony  and 
other  questions  raised  during  the  trial  of  the  case.  Lanham  &  Bro. 
vs.  Carpenter,  et.  al.  417. 

6.  After  considering  the  evidence  produced  by  the  plaintiff  and  the 
pleadings  in  the  case,  the  Court  granted  a  nonsuit.    Id. 
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Bndorsbmbnt  On. 

7.  A  judgment  bond  made  payable  upon  its  £ace  on  a  certain  date  is 
due  and  colkctible  at  that  time;  and  execution  may  be  then  issued, 
notwithstanding  the  obHgee  has,  by  endorsement  on  the  bond,  ac- 
knowledged that  the  same  was  executed  and  delivered  to  him  to  in- 
demnify and  save  him  harmless  itom  any  loss  he  might  sustain  by 
reason  of  his  suretyship  on  an  administration  bond  given  bv  tli^ 
obligor;  and  notwithstanding  also  it  does  not  appear  that  the  ooligee 
had  sustained  any  loss  on  account  of  his  said  suretyship  at  the  time 
the  judgment  was  entered  and  execution  issued.  Faulkner  vs. 
Ewrson,  245. 

BXBCUTION. 

8.  A  judgment  bond  made  payable  upon  its  face  on  a  certain  date  is 
due  and  collectible  at  that  time;  and  execution  may  be  then  issued, 
notwithstanding  the  obligee  has,  by  endorsement  on  the  bond,  ac- 
knowledged that  the  same  was  executed  and  deUvered  to  him  to  in- 
demnify and  save  him  harmless  from  an^  loss  he  might  sustain  by 
reason  of  his  suretyship  on  an  administration  bond  given  by  the  oblig- 
or; and  notwithstanding  also  it  does  not  appear  that  the  obligee  hiul 
sustained  any  loss  on  account  of  his  said  suretyship  at  the  time  the 
judgment  was  entered  and  execution  issued.  Faulkner  vs,  Everson,  245. 

Indemnity. 

9 .  A  judgment  bond  made  payable  upon  its  face  on  a  certain  date  is 
due  and  collectible  at  that  time;  and  execution  may  be  then  issued, 
notwithstanding  the  obligee  has,  by  endorsement  on  the  bond,  ac- 
knowledged that  the  same  was  executed  and  delivered  to  him  to  in- 
demnify and  save  him  harmless  from  any  loss  he  mijgrht  sustain  by 
reason  of  his  suretyship  on  an  administration  bond  eiven  by  the  ob- 
ligor; and  notwithstanding  also  it  does  not  appear  that  the  obligee 
had  sustained  any  loss  on  account  of  his  said  suretvship  at  the  time  the 
judgment  was  entered  and  execution  issued.  Fautkner  vs,Ev0rson,  245. 

JUDOMBNT. 

10.  A  judgment  bond  made  payable  upon  its  face  on  a  certain  date  is 
due  and  collectible  at  that  time;  and  execution  may  be  then  issued, 
notwithstanding  the  obligee  has,  by  endorsement  on  the  bond,  ac- 
knowledged that  the  same  was  executed  and  delivered  to  him  to  in- 
demnity and  save  him  harmless  from  any  loss  he  might  sustain  by 
reason  of  his  suretyship  on  an  administration  bond  given  by  the  obli- 
gor; and  not  withstanding  also  it  does  not  appear  that  the  obligee 
had  sustained  any  loss  on  account  of  his  saia  suretvship  at  the  time 
the  judgment  was  entered  and  execution  issued.  Faulkner  vs, 
Everson,  245. 

BOOK  ACCOUNT. 

1.  Under  the  law  of  this  State  a  book  of  original  entries  showing  an 
account  a^^ainst  a  deceased  person  for  professional  services  rendered 
b^r  the  plamtiff  as  attorney  for  the  deceased  in  his  lifetime,  is  not  ad- 
missible upon  the  oath  of  the  plaintiff,  who  is  incompetent  to  testify 
as  to  "any  transaction  with  or  statement  by  the  testator."  Chandler 
vs.  Woodward  et.  al.,  54. 

2.  Work  and  labor  of  the  character  set  forth  in  the  plaintiff's  bill  of 
particulars  are  proper  subjects  of  a  book  account  tmder  our  statute, 
but  the  performance  of  such  work  and  labor  and  the  value  thereof 
may  be  proved  by  other  evidence  than  a  book  accotmt.  Joseph  vs. 
Johnson^s  Exrs.,  468. 

See  also  Bvidbncb. 
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BREAKING  AND  ENTERING  &c.— See  Criminal  Law. 
BRIBERY. — See  Cuminal  Law. 

BURDEN  OP  PROOF. 

1.  The  defendant,  when  he  relies  upon  contributonr  n^Hgenoe  on 
the  part  of  the  plaint,  to  escape  liability,  must  satisfy  the  jury  by  a 
preponderance  of  the  evidence  that  contributory  negligence  on  the 
part  of  the  plaintiff  was  the  proximate  cause  of  the  injury  complained 
of.    LenkewicM  vs.  Wa,  City  Rv.  Co,,  64. 

2.  In  an  action  for  slanoer  the  plea  of  the  truth  is  a  good  and  suffi- 
dent  defense  if  it  is  deariy  and  fully  established  by  the  evidence  in  the 
case.  But  the  burden  of  such  proof  is  on  the  defendant.  He  must 
stand  or  fall  upon  his  plea  of  justification  or  truth.  The  defendant 
must  prove  that  the  words  uttered  by  him  were  true  in  substance  and 
in  fact,  as  to  all  the  material  facts  of  a  slander,  and  the  charge  must  be 
made  out  by  positive  or  circumstantial  evidence.  No  suspidon, 
however  strong,  will  amount  to  a  justification.  Bennum  vs.  Cours^y, 
74. 

3.  When  the  plaintiff  in  an  action  for  personal  injuries  has  averred 
that  the  defendant  had  no  l^;al  right  or  authority  to  run  its  car  and 
engine  on  the  spur  of  track  and  over  the  sidewalk  at  the  point  where 
the  acddent  occurred,  the  burden  is  upon  the  plaintiff  to  prove  it ;  and 
not  having  proved  it,  it  cannot  be  presumed  to  be  true  because  the 
defendant  did  not  show  that  he  had  such  right  or  authority.  Short  vs. 
P.  B.  &W.  R.  R.,  108. 

4.  The  burden  of  provinp;  neglieence  on  the  part  of  the  defendant 
company  is  upon  the  plaintiffs,  and  there  is  no  presumption  of  ne^- 
gence  on  the  part  of  the  defendant  from  the  single  fact  that  the  plam- 
tiffs'  intestate  was  injured  by  being  struck  by  a  car  owned  or  operated 
by  the  defendant  company.  Lynches  Executrices  vs.  Wil.  City  Ry., 
192. 

5.  The  burden  of  proving  negligence  on  the  part  of  the  plaintiffs' 
intestate  rests  upon  the  defendant,  and  no  presumption  of  negligence 
on  the  part  of  the  deceased  is  to  be  drawn  trom  the  mere  fact  that  he 
was  injured  by  a  car  of  the  defendant  companv.    Id. 

6.  The  burden  of  proving  negligence,  whether  of  the  defendant  or 
the  plaintiff,  rests  upon  the  party  by  whom  such  negligence  is  alleged. 
Coyle  vs.  PeofUs  Ry.  Co.,  464;  Ewans  vs.  Wil.  City  Ry.  Co.,  458. 

7.  If  the  jury  is  satisfied  from  the  evidence  that  the  defendant  was 
guilty  of  n^ligence  as  charged,  yet  the  plaintiff  cannot  recover  if  he 
himself  was  gtailt^  of  negligence  which  contributed  to  the  acddent  in 
which  he  was  injured.  Such  contributory  n^ligence  of  the  plain- 
tiff, however,  is  not  to  be  presumed,  and  the  burden  of  proving  it  is 
upon  the  defendant  t^iless  it  otherwise  appears  from  the  evidence  in 
the  case.    File  vs.  Wil.  City  Ry.,  463 

BURGLARY.— See  Criminal  Law. 

BY-LAW. 

The  by-law  set  up  as  a  defense,  which  absolutely  vests  in  the  discre- 
tion of  the  directors  the  right  of  a  stockholder  to  inspect  or  examine 
the  books  of  the  company,  and  which  makes  the  decision  of  the  direct- 
ors final,  is  both  unreasonable  and  unlawful,  and  would  be  so  regarded 
by  the  Court.    State  ex.  rel.  Lindsay  vs.  J.  &  M.  P.  Co.,  397. 

See  also  Mandamus. 
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CARE. — See  Dub  Cars. 


CASE  STATED. 

Mayor  and  Council  vs.  WiL  City  Ry.^  40;  AlUnder  vs.  Mayor  and 
Council,  48;  Dougherty  et,  al.  vs,  Carberry,  56;  State  ex  rel  Ward  vs. 
Lewis,  et.  al.,  211;  Pennell  vs.  Mayor  and  Council,  229;  Faulkner 
vs.  Ever  son,  245;  Dougherty  vs.  Flemming,  278. 

CAUSAL  CONNECTION. — See  Proximatb  Causb;  Intbrvbning  Causb. 

CHARACTER  EVIDENCE. 

1.  In  the  trial  of  one  charged  with  murder,  testimony  offered  by 
the  defendant  showing  the  general  reputation  of  the  deceased  for 
violence,  is  relevant  and  material  to  tne  issue  raised  by  the  plea  of 
self-defense,  and  proper  to  be  considered  by  the  jury  (if  they  should 
find  from  the  evidence  that  an  actual  assault  was  mrst  made  by  the 
deceased  upon  the  prisoner),  in  determining  whether  the  prisoner  was, 
at  the  time  of  the  jdUing,  m  reasonable  fear  of  death  or  great  bodily 
harm.  *  State  vs.  Wiggins,  127. 

2.  The  good  character  of  an  accused,  when  satisfactorily  proved, 
is  to  be  considered  in  connection  with  all  the  other  evidence  in  the 
case;  and  it  is  to  be  given  just  such  weight  as  in  the  judgment  of  the 
jury  it  is,  under  all  the  facts  and  circumstances,  entitled  to.  State 
vs.  Short,  et.  al,  295. 

CHARTER.— See  City  Chartbr. 
CHECK.— See  EiCBBzzLBiiBNT. 

CITY  ORDINANCE. 

1.  Upon  the  facts  contained  in  a  case  stated,  held  that  the  City  of 
Wilmington,  cannot  recover  from  the  Wilmington  City  Railway 
Company,  the  defendant,  a  sum  paid  by  said  city  for  paving  on  each 
side  of  said  defendant's  railway  tracks  in  the  City  of  Wifinington. 
Wilmington  vs.  WU.  City  Ry.,  40. 

2.  Under  the  facts  contamed  in  a  case  stated,  held  that  the  title  to 
the  bed  of  a  certain  street  in  the  City  of  Wilmington  was  in  the  said 
city,  and  that  the  appellant,  who  was  charged  with  obstructing  said 
street,  had  not  acquired  title  thereto  by  adverse  possession.  A  Bender 
vs.  Wilmington,  48. 

3.  Demurrer  to  plaintiff's  declaration  sustained  on  the  eround  that 
the  property  owner  is  liable  for  the  unsafe  or  defective  condition  of  the 
footway  or  sidewalk  in  front  of  his  premises  only  upon  failure  to  re- 
^ir  after  notice  to  do  so,  given  m  accordance  with  the  statute. 
Fleith  vs.  Cunningham,  97. 

4.  If  it  is  shown  that  the  railway  company  was  running  its  shifter 
or  car  in  violation  of  an  ordinance  of  the  city,  such  violation  would 
constitute  negligence  on  the  part  of  the  company  and  it  would  be 
Uable  if  such  negligence  was  the  cause  of  the  acdaent  and  the  plain- 
tiff's own  negligence  did  not  contribute  thereto.  But  if  the  deceased 
could,  by  the  exercise  of  due  care  and  caution  on  his  part,  have 
avoided  the  accident,  it  was  his  duty  to  do  so,  and  his  failure  so  to  do 
wotild  prevent  him  from  recovering,  no  matter  if  the  speed  of  the 
shifter  was  excessive  and  ill^al,  and  no  lookout  was  kept  or  main- 
tained by  the  company.    Short  vs.  P.  B,  &  W.  R.  R..  108. 

5.  The  City  Council  cannot  repeal  a  provision  of  the  City  Charter 
by  an  ordinance.    State  ex  rel  Mayor   and  Council  vs.  Sayers,  258 
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CITY  ORDINANCE— C<ml$i»iMd. 

6.  The  dty  ordinance  providing  that  the  Assessor  and  Collector  of 
Taxes  might  pive  bond  with  oori>orate  security,  does  not  relieve  said 
officer  fnmi  giving  freehc^d  security,  as  required  by  the  Otj  Charter. 
Id, 

7.  The  said  officer  will  not  be  compelled,  in  a  mandamus  proceed- 
ing to  give  bond  in  accordance  with  the  provision  of  said  orainance. 

CHILD. — See  Custody  of  Child. 

CHILD'S  SERVICE. 

The  Court  bdow  further  charged  the  jur^  as  follows:  "The  fath- 
er is  entitled  to  the  services  of  a  minor  child,  and  if  such  services 
were  lost  or  impaired  by  the  n^ligence  of  the  defendant,  the  father 
is  entitled  to  be  reasonably  compensated  for  such  loss  or  impairment. 
But  even  if  the  defendant  is  liable,  by  reason  of  its  negligence,  for 
such  loss  of  services,  a  recovery  can  be  nad  only  for  such  a  sum  as  the 
evidence  shows  the  father  actually  sustained  on  account  of  the  in- 

i'uries  complained  of,  caused  by  the  defendant's  negligence.  *  *  * 
n  estimating  the  value  of  the  daughter's  services  to  the  father  you 
may  consider  her  earnings  and  ability  to  labor."  Held  that  such 
charge  of  the  Court  expressly  limited  the  right  of  the  father  to  recover 
for  loss  of  services  ana  expenses  during  his  daughter's  minority;  there 
being  no  suggestion  in  the  chaxge  that  the  jury  might  allow  the  father 
damages  for  the  loss  of  services  of  his  daughter  until  she  would  have 
attained  twenty-one  years,  had  she  lived  so  long,  and  that  there  was 
no  reason  to  suppose  that  the  jury,  in  view  of  instructions  given  bv 
the  Court,  committed  any  such  error.  Peoples  Ry,  Co,  vs,  Saidwms 
Admr.,  383. 
See  Antb,  p.  81. 

CHILD.  USING  FOR  IMMORAL  PURPOSE.— See  Criminal  Law. 

CIRCUMSTANTIAL    EVIDENCE. 

Circumstantial  evidence  defined.  State  vs,  Blackburn,  479;  State 
vs,  Dinneen,  505. 

CITY  CHARTER. 

1.  The  City  Council  cannot  repeal  a  provision  of  the  City  Charter 
by  an  ordinance.    State  ex  rel  Mayor  and  Council  vs,  Sayers,  258. 

2.  The  City  ordinance  providing  that  the  Assessor  and  Collector  of 
Taxes  might  sive  bond  with  coriKMrate  security,  does  not  relieve  said 
officer  from  giving  freehold  security,  as  required  by  the  City  Charter. 
Id, 

3.  The  said  officer  will  not  be  compelled,  in  a  mandamus  proceed- 
^^9  to  give  bond  in  accordance  with  the  provision  of  said  ordinance. 

CLAIM. 

Statbmbnt  of. 

1.  Testimony  showing  that  the  work,  labor  c^d  materials  were 
performed  and  furnished  to  and  for  the  building,  house  or  structure,  is 
not  tantamount  to  that  which  the  statute  requires,  viz.,  on  the  credit 
of  the  building,  house  or  structure,  Voig^mann  vs,  Wil,  T,  B,  Co,, 
265. 
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CLAIM— CotKfnsMc^. 

2.  That  part  of  the  statute  which  provides,  that  "it  xnay  be  lawfu 
for  any  penon  or  persons  having  perionned  work  and  labor  or  mat- 
erials &c., — to  obtain  a  lien  upon  such  building,  house  or  structure, — 
is  subject  to  the  qualification"  that  the  said  work  and  labor  were 
performed,  or  said,  materials  were  furnished,  on  the  credit  of  the  said 
tmilding.  house  or  structure.    Id, 

3.  TDit  statute  is  plain  as  to  what  is  required  to  be  embodied  in  the 
statement,  and  every  substantial  part  must  be  supported  by  evidence 
in  order  that  the  plamtiff  may  succeed.  The  allegation  that  the  work 
and  labor  was  performed,  or  the  materials  furnished,  on  the  credit  of 
the  building,  house  or  structure,  is  a  material  and  a  substantial  fact, 
required  by  the  statute  to  be  not  only  embodied  in  the  plaintifE's 
statement,  but  also  to  be  proved  at  the  trial.    Id. 

Whbn  to  bb  Pilbd: 

4.  In  an  action  of  mechanics*  lien,  if  it  appears  from  the  testimony 
that  the  statement  of  the  plaintiff's  claim  was  not  filed  within  the  time 
required  by  the  statute,  a  non-suit  will  be  granted.  The  plaintiff 
will  not  be  relieved  of  the  requirement  by  the  act  of  the  defendant 
which  terminated  the  contract  before  it  had  been  fullv  performed, 
and  prevented  the  plaintiff  from  proceeding  with  the  work.  The  time 
when  the  last  work  and  labor,  or  furnishing  of  materials,  was  finished 
cannot  be  considered  the  date  when  defendant  terminated  the  con- 
tract.    Voigtmann  vs,  WU,  T.  B,  Co.,  265. 

See  also  Mbchanics'  Libn. 

COLLECTOR'S  BOND.— See  Bond. 

COMMITMENT.— See  Bribbrt. 

COMMON  CARRIER. — See  Railroad  Company — Strbbt  Railway. 

COMPETENCY  OP  WITNESS.— See  Witnbss,  3;  Evidbncb. 

CONDEMNATION  OP  STREET  OR  PUBLIC  HIGHWAY. 

1.  Trespass  is  an  injury  to  the  possession  of  another.  In  order  to 
entitle  the  plaintiffs  to  a  recovery  he  must  first  show  that  he  was  in 
lawful  possession  of  the  lands  upon  which  it  is  alleged  the  trespass 
was  committed,  and,  second,  that  the  alleged  trespass  was  in  fact 
committed  bv  the  defendant  or  its  servants,  agents  or  employees. 
Cochran  et,  al.  vs,  Wilmington,  315. 

2.  If  the  jury  find  that  the  place  upon  which  the  trespass  is  al- 
lied to  have  been  committed  was  a  public  highway  and  that  the 
work  complained  of  was  done  in  the  bed  of  such  highway,  then  the 
plaintiffs  would  not  be  entitled  to  recover  for  any  damages  for  acts 
committed  within  the  limits  of  said  highway.    Id. 

CONDITION. — See  Pibb  Insubancb  Policy. 

CONDITIONAL  SALE. 

1.  Where  there  has  been  a  contract  of  conditional  sale  and  a  new 
note  subsequently  given,  if  the  jury  believe  that  said  note  constituted 
a  new  contract  between  the  parties  for  the  absolute  sale  of  the  prop- 
erty and  supersc»ded  the  old  note ;  and  are  also  satisfied  that  there  was 
a  sufficient  consideration  for  said  agreement,  they  should  find  for  the 
defendant.    Nail,  Cash  R£gist$r  Co.  vs.  Rihy  Bros.,  355. 
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2.  But  if  they  beUeve  that  the  new  note  was  siven  simply  to  take 
the  place  of  the  old  note,  and  merely  to  eactend  tne  time  of  payment 
tmder  the  original  contract,  they  should  find  for  the  plaintiff.    Id. 

8.  Where  the  action  is  between  the  original  parties  to  a  contract  of 
conditional  sale,  the  mere  extension  of  the  time  for  payment  of  the 
note,  or  forbearance  to  take  the  property  after  d^ault  in  payment, 
is  not  in  itself  sufiSdent  to  amount  to  a  waiver  of  plaintiff's  right  to 
retake  the  property.    Id. 

4.  Although  there  is  no  a]l^;ation  in  the  record  that  the  plaintiff  is 
a  corporation,  yet  the  statement  that  it  is  snch  a  corporation  contain- 
ed in  the  writ  of  replevin,  in  the  caption  of  the  suit  where  the  name 
and  style  of  the  plaintiff  is  ^ven,  together  with  the  repeated  references 
in  the  narr  to  such  plaintiff,  constitute  a  sufficient  all^:ation  to  re- 
quire the  defendant  to  deny  the  fact  under  the  provisions  cd  the 
K0vis0d  Codtin  that  behalf.    Id. 

5.  Held,  after  aigument  upon  a  motion  for  a  new  trial  in  this  case 
that  there  was  no  testimony  which  should  have  been  submitted  to  the 
jury  tending  to  show  an  agreement  that  the  note  in  Question  was  re- 
ceived in  payment  or  discharge  of  the  original  debt;  tne  testimony  of 
the  def  enoant  not  being  inconsistent  with  the  testimony  of  the  plain- 
tiff that  the  new  note  was  given  or  received  merely  to  extend  the  time 
for  the  payment  of  the  instalments  of  the  old  note  that  was  unpaid. 
Id. 

6.  A  promissory  note  given  by  a  debtor  to  his  creditor  does  not 
operate  as  payment  or  disdiarge  of  a  pre-existing  indebtedness,  in  the 
aosence  of  an  agreement  between  the  parties  that  it  shall  so  opmte. — 
New  trial  ordeied.    Id. 

CONFESSIONS. 

1.  A  free  and  voltmtary  confession  is  generally  deserving  of  the 
highest  credit,  because  it  is  against  the  interest  of  the  person  making  it 
and  is  presumed  to  flow  from  a  sense  of  guilt.  The  wnole  of  what  the 
prisoner  said  on  the  subject,  at  the  time  of  making  the  confession; 
should  be  taken  together  and  considered  by  the  jury ;  but  all  parts  of  a 
confession;  whether  for  or  against  the  prisoner,  are  not  necenarily  en- 
titled to  equal  credit.  The  duty  of  the  jury  in  respect  to  a  confession, 
and  in  respect  to  the  prisoner's  own  testimony,  and  the  testimony  of 
other  witnesses  is  the  same.  They  should  accept  that  which  they  be- 
Ueve to  be  true,  and  reject  that  wnich  they  beheve  to  be  false.  StaU 
vs.  Wiggins,  127. 

2.  There  are  two  kinds  of  extra-judicial  confessions;  vis:  direct 
confessions  of  guilt  and  indirect  confessions;  which  latter,  like  ad- 
missions in  civil  cases^  may  be  inferred  from  the  conduct  of  the 
prisoner  and  from  his  silent  acquiescence  in  the  statements  of  others 
respecting  himself  and  made  in  his  presence.  But  acquiescence,  to 
have  the  effect  of  such  a  confession,  must  exhibit  some  act  of  the 
mind  and  amount  to  voltmtary  demeanor  or  conduct  of  the  party. 
And  if  it  is  acquiescence  in  the  conduct  or  the  language  of  others,  it 
must  plainly  appear  that  such  conduct  was  fully  Imown,  or  the  lan- 
guage fully  understood  by  the  party,  and  his  mind  and  attention 
sufficiently  directed  to  its  purport  and  importance  before  any  infer- 
ence can  be  drawn  from  his  passiveness  or  silence.  The  circumstan- 
ces, too,  must  be  not  only  such  as  afford  him  the  opportunity  to  act  or 
speak  but  such  also  as  would  property  and  naturally  call  for  some  act 
on  or  reply  from  men  similarly  situated.    State  vs.  Blackhwrn,  479. 
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CONFLICTING  EVIDENCE. 

Where  the  evidence  is  conflicting  the  juiy  should  reconcile  it  if  thev 
can,  and  if  they  cannot  do  so  they  should  accept  that  part  of  it  whicn 
they  deem  worthy  of  credit  and  reject  that  part  which  they  deem  un- 
worthy of  credit,  having  due  r^^surd  to  the  interest  of  the  witnesses 
in  the  result  of  the  suit,  their  opportunities  of  knowing  that  of  which 
they  have  testified,  and  all  other  circumstances  which  may  aid  them 
in  reaching  a  conclusion  as  to  their  credibility  and  the  weight  which 
should  be  given  to  their  testimony.  Lynch*  s  Ex^cutricgs  vs.  WiL 
CUy  Ry.,  192;  StaU  vs.  Short,  et.  at.,  295;  CayU  vs.  Peoples  Ry.,  464; 
Josiph  vs.  Johnson* s  Exrs.,  468. 

CONSIDERATION. 

1.  Where  there  has  been  a  contract  of  conditional  sale  and  a  new 
note  subsequently  given,  if  the  jtuy  believe  that  said  note  constituted 
a  new  contract  between  the  parties  for  the  absolute  sale  of  the  prop- 
erty and  superseded  the  old  note;  and  are  also  satisfied  that  there  was 
a  sufficient  consideration  for  said  agreement,  th^  should  find  for  the 
defendant.    NcitioncU  C(uh  RggisterCo.  vs.  RtUy  Bros. ,  355. 

2.  But  if  they  believe  that  the  new  note  was  given  simply  to  take 
the  place  of  the  old  note,  and  merely  to  extend  the  time  of  payment 
under  the  original  contract^  they  should  find  for  the  plaintiff.    Id. 

CONSTITUTIONAL  LAW. 

1.  A  State  statute  denying  to  a  non-resident,  a  citizen  of  another 
State,  a  remedy  given  to  a  dtisen  of  this  State,  would  be  void  under 
the  Constitution  of  the  United  States.    Johnstone  vs.  Kelly,  1 19. 

2.  Information  for  violation  Section  7,  Article  b,  of  the  ConstUt^ 
tion.    Form  given.    State  vs.  Barr,  340. 

3.  Under  the  constitutional  and  statutory  provisions  respecting 
amendments,  a  plaintiff  will  be  permitted  to  amend  his  narr  durins 
the  progress  of  the  case;  but  the  Court  may  continue  the  case  and 
impose  the  costs  of  the  term  upon  the  plaintiff.  Yates  vs.  P.,  B.  & 
W.  R.  R.,  472. 

CONSTRUCTION  OP  INSURANCE  POLICY.— See  Pirb  Insurancb 
Policy,  11. 

CONSTRUCTION  OF  STATUTES.— See  Statutes. 

CONSTRUCTION  OF  WILL.— See  Will. 

CONTINUANCE. 

1.  A  case  will  not  be  continued  on  the  ground  of  the  absence  of  a 
material  witness  who  is  an  employee  of  the  defendant  and  under  his 
control,  when  the  defendant  has  had  knowledge  for  three  or  four 
months  that  the  witness  would  not  be  present  at  the  trial.  Under 
such  circumstances  it  was  the  duty  of  the  defendant  to  have  a  com- 
mission issued  to  take  the  testimony  of  the  absent  witness;  and  if 
he  failed  to  do  that,  he  shotdd  have  secured  the  attendance  of  the 
witness  at  the  trial.     Cromwell  et.  al.  vs.  Granfield,  333. 

2.  Under  the  constitutional  and  statutory  provisions  respecting 
amendments,  a  plaintiff  will  be  permitted  to  amend  his  narr  during 
the  progress  of  the  case;  but  the  Court  may  continue  the  case  ana 
impose  the  costs  of  the  term  upon  the  plaintiff.  Yates  vs.  P.,  B.  & 
W.R.R.,  472. 
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CONTRACT. 

1.  Where  a  penoo  holds  himself  out  as  a  competent  contractor  to 
perform  labor  of  a  certain  kind,  the  law  presumes  that  he  poeocasco  the 
requisite  skill  to  perform  such  labor  in  a  proper  manner  and  implies  as 
a  part  of  his  contract  that  the  work  sluUl  be  done  in  a  skillful  and 
workmanlike  manner.    Byt  vs,  McCaulUy  &  Son  Co,,  115. 

2.  If  there  be  defects  in  the  workmanship  resulting  from  the  bad 
and  unskillful  manner  in  whidi  the  work  was  done,  the  plaintiff  would 
not  be  entitled  to  recover,  unless  the  defendants  waived  the  defects 
and  accepted  the  work  unconditionallv  themselves,  or  through  their 
accredited  agent;  or  unless  the  defendants  promised  to  pay  for  the 
work,  with  a  full  knowledge  of  such  defects.    Id. 

3.  If  in  performing  the  work  in  an  unskillful  mannerthe  plaintiff 
destroyed  materials  furnished  by  the  defendants,  the  value  of  such 
materials  so  destroyed  would  be  a  proper  set-off,  by  way  of  recoup- 
ment against  the  puuntiff's  daim.  But  if  the  defendants  with  a  full 
knowleoge  of  such  destruction  of  materials,  unconditionally  promised 
to  pay  the  plaintiffs'  demand ;  or  if  they  or  their  duly  accreoited  a^ent 
unconditionally  accepted  the  work,  it  would  be  evidence  of  a  waiver 
on  the  part  of  the  d^endants.    Id, 

4.  In  an  action  of  assumpsit  to  recover  for  labor  and  materials 
furnished  by  the  plaintiffs  in  repairing  an  automobile  for  the  defen- 
dant, held  that  there  was  nothing  in  the  evidence  adduced  in  the  case 
that  supported  the  counter  claim  made  by  the  defendant  and  which 
would  enable  him  to  setnoff  or  recoup  his  alleged  claim  for  damages. 
V€rd4ra$Ha  vs,  Hansen  &  Smith,  78. 

5.  Although  work  and  materials  was  done  and  furnished  by  the 
plaintiffs  as  afleged,  yet  if  the  same  were  of  such  a  character  as  to  be  of 
no  benefit  to  the  ddendant,  the  plaintiffs  would  not  be  entitled  to 
recover.    Id, 

6.  Certain  provisions  contained  in  a  policjr  of  fire  insurance  hM  to 
be  binding  upon  the  plaintiff;  and  to  entitle  him  to  a  recovery  it  must 
be  shown  that  they  were  complied  with,  unless  the  jury  should  find 
from  the  evidence  that  a  compuance  was  either  expressly  or  impliedly 
waived  or  excused  by  the  defendant  company  or  its  duly  authorized 
agents.    Emory  vs.  Glens  Falls  Ins.  Co,,  101. 

7.  The  weight  of  authority  is  to  the  effect  that  the  condition  of  a 
policy  reqirinfi[  proofs  of  loss  within  a  certain  time  may  be  waived  by 
the  acts  and  declarations  of  the  agent  of  the  company  authorised  to 
adjust  a  loss,  notwithstanding  the  provision  in  the  policy  requiring  a 
waiver  to  be  in  writing.    Id, 

8.  If  the  defendant  company  through  its  adjusting  agent  so  con- 
ducted itself  as  to  induce  the  plaintiff,  as  a  reasonable,  fair-minded 
person,  to  believe  that  the  company  would  not  require  formal  proofs  of 
loss,  and  if  the  plaintiff,  relying  upon  the  acts  and  declarations  of 
such  agent  of  the  company,  did  not  make  proofs  of  loss,  as  required 
by  the  condition  of  the  policy,  then  the  defendant  is  precluded  from 
insisting  that  such  proems  shall  be  made  within  sixty  days  after  the 
fire.    Id. 

9.  When  a  person  rents  a  properly  he  takes  it  as  it  is,  and  unless 
the  landlord  has  agreed  to  make  repairs,  or  agrees  that  the  repairs 
shall  be  made,  or,  having  been  made,  promises  to  pay  for  them,  the 
landlord  is  not  bound  to  pay  for  them.  If  the  landlord  authorised 
the  tenant  to  make  the  repairs,  or  if  he  directed  him  to  have  them 
made,  the  law  would  imply  a  promise  to  pay  for  them.  LoscoUo  vs, 
^iff*^',  260. 
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10.  If  the  plaintiff,  who  lived  in  the  premises  during  his  father's 
lifetime,  and  who  became  the  executor  of  his  father,  and  continued  to 
live  there  after  his  father's  death,  charged  himself  a  fair  amount  for 
the  use  and  occupation  of  the  premises,  and  applied  that  amotmt  to 
the  payment  of  the  debts  of  his  father,  he  would  not  be  liable  to  the 
devisee  for  the  use  and  occupation  of  the  premises.  And,  if  the  charge 
for  use  and  occupation  of  the  premises  was  more  than  three  ^ears  be- 
fore the  action  was  brought,  it  is  barred  by  the  statute  of  limitations, 
and  cannot  be  allowed  as  a  set-off.    Id, 

11.  But  if  the  plaintiff  occupied  the  premises  as  the  tenant  of  the 
defendant,  and  the  charge  therefor  has  not  been  paid,  and  is  not  barr- 
ed by  the  statute  of  limitations,  it  may  be  set-on  against  any  amount 
found  to  be  due  to  the  plaintiff.    Id, 

12.  Mechanics'  lien  is  not  an  action  on  contract.  It  is  more  in  the 
nature  of  an  action  of  assumpsit  for  the  price  and  value  of  work,  labor 
and  materials  furnished  by  tne  claimants.  If  a  portion  of  the  mater- 
ials was  not  of  the  quaH^  and  kind  specified  by  the  contract,  but 
they  were  received  and  used,  the  claimant  ma^  recover  what  they 
were  worth.     Voig^mann  vs.  Wil,  T,  B.  Co,,  21^6, 

13.  Courts  do  not  encourage  forfeiture.  The  right  to  declare  a 
forfeiture  of  the  contract  does  not  carry  with  it  the  ri^t  to  refuse  pay- 
ment for  labor  and  materials  not  in  conformity  with  the  contract, 
which  were  received  and  used  and  were  of  benefit  to  the  defendant.   Id. 

14.  In  an  action  of  mechanics'  lien,  if  it  appears  from  the  testi- 
mxmy  that  the  statement  of  the  plaintiff's  claim  was  not  filed  within 
the  time  required  by  the  statute,  a  non-suit  will  be  granted.  The 
plaintiff  will  not  be  relieved  of  the  requirement  by  the  act  of  the  de- 
fendant which  terminated  the  contract  before  it  had  been  fully  per- 
formed, and  prevented  the  plaintiff  from  proceeding  with  the  work. 
The  time  when  the  last  work  and  labor,  or  furnishing  of  materials, 
was  finished  cannot  be  considered  the  date  when  def  en£tnt  terminat- 
ed the  contract.    Id, 

15.  If  a  person  enters  into  a  special  contract  with  another,  mere 
inability  to  perform  the  contract  will  not  relieve  the  defaulting  party, 
except  he  be  prevented  by  the  act  of  God  or  by  the  public  enemy. 
Wimams  vs.  Armour  Car  Lines,  275.     Id. 

16.  If  the  defendant  engaged  to  deliver  to  the  plaintiff  at  a  certain 
place,  two  cars,  as  alleged  by  the  plaintiff,  and  did  not  so  deliver  them 
by  reason  of  a  shortage  in  the  cars  at  the  time,  whether  the  fact  of 
such  shortage  was  known  to  the  plaintiff  or  not,  this  would  not  re- 
lieve the  defendant  from  the  performance  of  its  contract.    Id, 

17.  In  such  case  the  plaintiff  would  be  entitled  to  recover  such  a 
sum  as  would  compensate  him  for  the  loss  or  damage  which  he  sus- 
tained by  reason  of  the  failure  of  the  defendant  to  p^orm  his  engage- 
ment with  him. 

18.  Where  one  person  renders  service  to  another  which  is  accepted, 
the  person  receiving  such  service  is  bound  by  law  to  pay  therefor  such 
sum  as  the  service  is  worth.  If  there  be  a  stated  price  agreed  upon, 
that  price  will  govern,  but  if  there  be  no  stated  price,  then  the  measure 
would  be  such  sum  as  the  service  was  reasonably  worth.  Gorman  vs. 
Carr,  292. 

19.  Where  work  and  labor  are  performed  by  a  niece  for  an  unde, 
the  law  presumes  that  they  were  ^[ratuitous,  prompted  by  friendship, 
kindness,  andgrawing  out  of  relationship,  and  will  not  imply  a  prom- 
ise to  pay.    This,  however,  is  only  a  presumption  and  may  be  rebutt- 
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ed  by  the  character  of  the  service  rendered  and  by  evidence  that  the 
defendant  promised  to  pay,  and  that  there  was  some  understanding 
between  them.    Id. 

20.  Such  agreement  to  pay  need  not  be  in  writing;  it  is  sttfficient 
that  there  was  a  verbal  understanding  or  agreement  between  the 

.  plaintiff  and  the  defendant,  or  an  actual  promise  by  the  defendant 
to  pay  the  plaintiff  for  the  services  while  in  his  family.    Id. 

21.  Title  to  vessel  proi>erty,  as  between  the  parties,  may  be  ac 

Suired  by  the  purchaser  without  a  bill  of  sale.     Cromwell  et.  aL  vs. 
rat^ld,  333. 

22.  While  it  is  necessary  in  an  action  to  recover  for  the  price  of  an 
interest  in  a  vessel  for  the  plaintiff  to  show  that  the  amount  claimed 
has  not  been  paid,  it  is  not  necessary  that  any  specific  language  or 
words  should  be  used.  It  is  for  the  jury  to  say  mm  the  testimony 
whether  the  purchase  price  has  or  has  not  been  paid.    Id. 

23.  If  the  jury  believe  from  the  testimony,  that  after  the  making 
of  the  contract  for  the  sale  of  an  interest  in  a  vessel  the  parties  agreed 
to  an  allowance  or  deduction  from  the  contract  price  of  a  certain  sum 
to  cover  any  and  all  deficiencies  of  equipment,  and  also  beUeve  that 
the  interest  in  controversy  was  sold  and  delivered  to  the  defendant, 
their  verdict  should  be  in  favor  of  the  plaintiff  for  such  sum  as  they 
believe  the  plaintiff  is  entitled  to  recover.    Id. 

24.  In  no  event  can  the  jury  allow  the  defendant  for  any  moneys 
expended  or  expenses  incurred  by  reason  of  any  deficiency  of  equip* 
ment  caused  by  ordinary  wear  and  tear.    Id, 

25.  Where  there  has  been  a  contract  of  conditional  sale  and  a  new 
note  subsequently  given,  if  the  jury  believe  that  said  note  constituted 
a  new  contract  bietween  the  parties  for  the  absolute  sale  of  the  prop- 
erty and  supmeded  the  old  note;  and  are  also  satisfied  that  there  was 
a  sufiSdent  consideration  for  said  agreement,  thev  should  find  for  the 
defendant.    National  Cash  Register  Co.  vs.  Rileay  Bros.,  355. 

26.  But  if  they  believe  that  the  new  note  was  given  simply  to  take 
the  place  of  the  old  note,  and  merely  to  extend  the  time  of  payment 
under  the  original  contract,  they  should  find  for  the  plaintiff.    Id. 

27.  Where  the  action  is  between  the  original  parties  to  a  contract 
of  conditional  sale,  the  mere  extension  of  the  time  for  payment  of 
the  note,  or  forbearance  to  take  the  property  after  default  in  pay- 
ment, is  not  in  itself  sufficient  to  amount  to  a  waiver  of  plaintifirs 
right  to  retake  the  property.    Id. 

28.  Although  there  is  no  allegation  in  the  record  that  the  plaintiff  is 
a  corporation,  yet  the  statement  that  it  is  such  a  corporation  contain- 
ed in  the  writ  of  replevin,  in  the  caption  of  the  suit  where  the  name 
and  style  of  the  plaintiff  is  S[iven,  together  with  the  repeated  references 
in  the  narr  to  such  plaintiff,  constitute  a  sufficient  alle|g:ation  to  re- 
quire the  defendant  to  deny  the  fact  under  the  provisions  of  the 
Revised  Code  in  that  behalf.    Id. 

29.  Held,  after  argument,  upon  a  motion  for  a  new  trial  in  this  case 
that  there  was  no  testimony  which  should  have  been  submitted  to 
the  jury  tending  to  show  an  agreement  that  the  note  in  question  was 
received  in  payment  or  discharge  of  the  ori^nal  debt;  the  testimony 
of  the  defendant  not  being  inconsistent  with  the  testimony  of  the 
plaintiff  that  the  new  note  was  given  or  received  merely  to  extend  the 
time  for  the  payment  of  the  instalments  of  the  <^d  note  that  was 
unpaid.    Id. 
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CONTRACT.— Continued. 

80.    A  promissory  note  given  bv  a  debtor  to  his  creditor  does  not 

operate  as  payment  or  discnaige  of  a  pre-existing  indebtedness,  in  the 

absence  of  an  agreement  between  the  paities  that  it  shall  so  operate. — 

New  trial  ordered.    Id. 

See  also  Assumpsit;  Bond;  Dbpbnsb;  Fire  Insurancb  Poucy. 

CONTRACTOR. 

1.  Where  a  person  holds  himself  out  as  a  competent  contractor  to 
perform  labor  of  a  certain  kind,  the  law  presumes  that  he  possesses  the 
requisite  sldll  to  perform  such  labor  in  a  proper  manner  and  implies  as 
a  part  of  his  contract  that  the  work  shail  be  done  in  a  skillful  and 
workmanlike  manner.    Bye  vs.  McCauUey  6t  Son  Co,,  115. 

2.  If  there  be  defects  in  the  workmansMp  resulting  from  the  bad 
and  unskillful  manner  in  which  the  work  was  done,  the  plaintiff  would 
not  be  entitled  to  recover,  unless  the  defendants  waived  the  defects 
and  accepted  the  work  unconditionally  themselves,  or  through  their 
accredited  agent;  or  unless  the  defendants  promised  to  pay  for  the 
work,  with  a  full  knowledge  of  such  defects.    Id. 

3.  If  in  performing  the  work  in  an  unskillful  manner  the  plaintiff 
destroyed  materials  furnished  by  the  defendants,  the  value  of  such 
materials  so  destroved  would  be  a  proper  set-off,  by  way  of  recoup- 
ment against  the  plaintiff's  claim.  But  if  the  defendants  with  a  full 
knowleage  of  such  destruction  of  materials,  unconditionally  promised 
to  pay  the  plaintiff's  demand ;  or  if  they  or  their  dul^  accredited  a^ent 
unconditionally  accepted  the  work,  it  would  be  evidence  of  a  waiver 
on  the  part  of  the  defendants.    Id. 

See  also  Bond;  Indbpbndbnt  Contractor. 

CONTRADICTING  WITNESS.— See  Evidbncb. 

CONTRIBUTORY  NEGLIGENCE. 

1.  Upon  a  certain  state  of  facts,  held  that  the  effect  of  a  rapidly 
moving  trolley  car  upon  a  rope,  commonly  called  a  hand  line,  attM^hed 
to  plaintiff's  person,  while  he  was  up  a  telephone  pole  near  the  track 
of  the  defendant  company^  was  a  proper  matter  for  expert  X/^sXi- 
mony.    Johnson  vs,  Wil.  Cuy  Ry.  Co.,  6. 

2.  Wnen  the  Court  are  clearly  of  the  opinion  that  the  evidence  ad- 
duced on  the  part  of  the  plaintiff  is  insufiSdent  to  support  a  verdict  in 
favor  of  the  plaintiff,  a  nonsuit  should  be  |:rant^.    Id. 

3.  When  in  an  action  for  personal  injuries  it  appears  from  the 
testimony  of  the  plaintiff  that  there  was  contributory  ne^gence  on 
his  part,  a  nonsuit  should  be  entered.     Lynch  vs.  Wil.  CityRy.  Co.,  14 

4.  Meld  that  under  the  circumstances  of  the  case  and  thew^ 
settled  rules  governing  the  granting  of  new  trials,  a  new  trial  ought 
not  to  be  granted.    Id. 

5.  If  the  n^ligence  of  the  deceased  was  the  proximate  cause  of  his 
death  or  contributed  thereto,  his  administrator  cannot  recover.  And 
where  there  has  been  mutual  negHgence  and  the  negligence  of  each  was 
operative  at  the  time  of  the  accident,  no  action  whatever  can  be 
sustained.    Lenkewicz  vs.  Wil.  City  Ry.  Co.,  64. 

6.  The  defendant,  when  he  relies  upon  contributory  negligence  on 
the  part  of  the  plaintiff,  to  escape  liabuity,  must  satisfy  the  jury  by  a 
preponderance  of  the  evidence  that  contributory  negligence  on  the 
part  of  the  plaintiff  was  the  proximate  cause  of  the  injury  complained 
of.    Id. 
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CONTRIBUTORY  NEGLIGENCE.— C<m/tifi«#rf. 

7.  If  the  motonnan  saw,  or,  by  the  exercise  of  due  care  in  looking 
out  ahead,  could  have  seen  the  deceased  in  time  to  have  stopped  the 
car  and  thus  have  prevented  the  accident,  the  defendant  would  be 
liable.  But  if  the  deceased  suddenly  approached  along  side  of, 
against,  or  in  front  of  the  car  and  was  struoc,  knocked  down  and  run 
over  by  the  car,  without  any  improper  act  or  omission  on  the  part  of 
the  motonnan,  and  the  latter  applied  the  brakes  of  his  car  and  did 
an  he  could  to  prevent  the  injiuy  complained  ot,  the  plaintiff  cannot 
recover.    Id, 

8.  If  the  deceased  moved  from  a  position  of  safety  to  a  position  of 
danger,  near  or  upon  the  track  of  the  railway  on  which  the  car  was 
running,  so  suddimly  as  to  make  it  impossible  for  the  motonnan  to 
stop  the  car  before  the  collision,  the  defendant  cannot  be  held  liable. 
Id. 

9.  If  the  deceased  moved  froni  a  position  of  safety  to  a  position  of 
danger  near  or  upon  the  tracks  of  the  defendant  on  which  the  car  was 
running,  so  suddenly  as  to  make  it  impossible  for  the  motorman  to 
stop  the  car  before  the  collision,  the  dttendant  cannot  be  held  liable 
for  the  resulting  injury  to  the  plaintiff's  intestate;  so  if  the  motorman, 
after  he  saw,  or  by  the  exercise  of  reasonable  care  could  have  seen  the 
plaintiffs'  intestate  in  a  position  of  danger,  did  everything  that  a 
reasonably  careful  man  could  and  would  do  tmder  like  circumstances 
to  prevent  the  accident,  the  plaintiffs  cannot  recover.  Lynches 
Extaaric€svs.  Wil.  CUyRy.,  192;  Wil.  CityRy.  vs.  Lynch' sExecutricts, 
197. 

10.  If  the  juiy  is  satisfied  from  the  evidence  that  the  defendant 
was  guilty  of  negligence  as  charged,  yet  the  plaintiff  cannot  recover  if 
he  himself  was  guilty  of  negligence  which  contributed  to  the  accident 
in  which  he  was  injured.  Such  contributory  negligence  of  the  plain- 
tiff, however,  is  not  to  be  i>restuned,  and  the  burden  of  proving  it  is 
upon  the  defendant  unless  it  otherwise  appears  from  the  evidence  in 
the  case.    FUe  vs.  WU.  CUy  Ry.  Co.,  463. 

CONVERSION  OF  PROPERTY.   HOW  SHOWN. 

1 .  The  gist  of  the  action  of  trover  is  the  wrongful  conversion  of  the 
property  ofthe  plaintiff  by  the  defendant,  and  it  may  be  shown  bv  any 
competent  proof  of  the  actual  fact  of  its  appropriation  by  the  defen- 
dant to  his  own  use.  It  may  be  i^roved,  prima  facie,  by  a  demand 
upon  the  defendant  for  the  property  and  his  refusal  to  deliver  it. 
Lavman  vs.  Slocomb  &  Co..  403. 

2.  While  such  demand  and  refusal  may  not  of  themselves  con- 
stitute a  conversion,  they  are  nevertheless  proper  and  competent 
evidence  to  be  submitted  to  the  jiuy,  and  to  be  considered  by 
them  in  determining  whether  there  was  a  conversion.    Id. 

3.  In  determining  whether  there  was  a  conversion  of  the  certifi- 
cates by  the  defendant,  the  jury  may  consider  any  act  of  control  or 
dominion  exercised  by  the  defendant  over  the  certificates  without 
the  plaintiff's  authonty  or  consent,  and  in  disregard,  violation  or 
denial  of  his  rights  as  a  stockholder  of  the  company.  But  all  such 
evidence  may  be  rebutted.    Id, 

See  also  Trovbr. 


CONVICT,  EVIDENCE  NECESSARY  TO.— See  Evidbncb. 
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CORPORATION. 

Allbgation  op  Pact  op  Corporation:  Appidayit  Denting. 

1.  Although  there  is  no  allegation  in  the  record  that  the  plaintiff  is 
a  corporation,  yet  the  statement  that  it  is  such  a  corporation  contain- 
ed in  the  writ  of  replevin,  in  the  caption  of  the  suit  where  the  name 
and  style  of  the  plaintiff  is  given,  together  with  the  repeated  references 
in  the  narr  to  such  plaintiff,  constitute  a  sufficient  allegation  to  re- 
quire the  defendant  to  deny  the  fact  under  the  provisions  of  the 
Rwised  Code  in  that  behalf.  Natl.  Cash  Register  Co,  vs.  Riiey  Bros., 
355. 

Books: 

2.  The  averment  of  the  respondent  that  certain  books  and  papers, 
the  inspection  of  which  is  asked  for,  are  now  out  of  the  State,  would 
not  avail.  If  their  inspection  was  necessary  the  Court  would  order 
their  production.     State  ex.  rel.  Lindsay  et.  al.  vs.  J.  &  M.  P.  Co  397. 

3.  The  by-law  set  up  as  a  defense,  which  absolutely  vests  in  the 
discretion  ot  the  directors  the  right  of  a  stockholder  to  inspect  or  ex- 
amine the  books  of  the  company,  and  which  makes  the  decision  of  the 
directors  final,  is  both  unreasonable  and  unlawful,  and  would  be  so  re- 
garded bv  the  Court.    Id. 

4.  While  on  the  one  hand  it  is  the  duty  of  the  directors  of  corpora- 
tions to  afford  to  their  stockholders  every  reasonable  opportunity 
to  get  accurate  information  as  to  the  conduct  and  management  of  the 
business  of  which  they  merely  act  as  trustees,  yet,  on  the  otherhand, 
it  is  their  duty  to  protect  the  interests  of  the  stockholders.  The  books 
and  papers  in  their  chaige  should  not  be  subject  to  unnecessary,  un- 
reasonable or  untimely  inspection.  The  directors  are  clearly  entitled 
to  have  the  assurance  that  the  information  sought  is  not  for  the  pur- 
pose of  injuring  their  business,  or  building  up  a  rival  or  competitive 
concern,  or  any  other  improper  purpose.    Id. 

See  also  Mandamus. 

CORPORATE  SECURITY. 

1.  The  city  ordinance  providing  that  the  Assessor  and  Collector  of 
Taxes  might  give  bond  with  corporate  security,  does  not  relieve  said 
officer  frcmi  giving  freehold  security,  as  required  by  the  City  Charter. 
StaU  ex.  rel.  Mayor  &  Council  vs.  Sayers,  258. 

2.  The  said  officer  will  not  be  compelled,  in  a  mandamus  proceed- 
ing, to  give  bond  in  accordance  with  the  provision  of  said  ordinance. 

COSTS. — See  Amendmbnt. 

COUNTY  TREASURER. 

The  County  Treasurer  is  a  person  who  may  be  cheated  and  defraud* 
ed,  under  the  provisions  of  Chapter  418,  Vol.  11,  Laws  cf  Delaware. 
State  vs.  HarineU,  204. 

See  also  Criminal  Law;  Attbmpt  to  Obtain,  &c. 

COUNTER  CLAIM. 

1.  In  an  action  of  assumpsit  to  recover  for  labor  and  materials 
furnished  by  the  plaintiffs  in  repairing  an  automobile  for  the  defen- 
dant, held  that  there  was  nothing  in  the  evidence  adduced  in  the  case 
that  supported  the  counter  claim  made  by  the  defendant  and  which 
would  enable  him  to  set-off  or  recoup  his  alleged  claim  for  damages. 
Verderama  vs.  Hansen  and  Smith,  78. 
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COUNTER  CLAIU^CofUinusd 

2.  Although  work  and  materials  waa  done  and  furnished  by  the 
plainttfEs  as  alleged,  yet  if  the  same  were'of  such  a  character  as  to  be  df 
no  benefit  to  the  defendant,  the  plaintiffs  would  not  be  entitled  to 
recover.    Id. 

CREDIBILITY    OP    WITNESSES. — See   Witnbss,    2;  Conplictino 

EVIDBNCB. 

CRIME,  WORDS  IMPUTING.— See  Slandbr,  2. 
CRIMINAL  LAW. 

ACCOMPLICB. 

1.  A  person  may  be  found  guilty  of  violating  this  law  although  he 
is  not  the  actual  owner  of  the  whiskey  sold  in  violation  of  the  law.  It 
is  not  indispensably  necessarv  to  be  proven  that  the  defendant  was 
the  owner  or  seller  of  the  whiskey  in  order  to  warrant  a  verdict  of 
Kuilty,  for  although  the  defendant  was  not  the  owner  or  seller,  yet  if 
he  assisted  and  took  part  at  any  stage  in  the  alleged  transaction,  when 
he  knew,  or  imder  the  circumstances  ought  to  have  known,  that  it 
was  a  sale  of  whiskey,  then  he  would  be  an  accomplice  under  our  law 
and  equally  ^^uilty  with  the  seller.    Stat§  vs.  Fulman,  123. 

2.  In  a  tnal  ot  three  defendants  for  breaking  and  entering  a  dwell- 
ing house  with  intent  to  commit  larceny,  in  order  to  convict  an  accom« 
phce  the  jury  must  be  satisfied  beyond  a  reasonable  doubt  that  one  or 
both  of  the  other  defendants  did  feloniously  break  and  enter  the  dwell- 
ing house  of  the  prosecuting  witness  with  intent  to  commit  larceny,  as 
charged  in  the  indictment. — ^that  is,  with  the  felonious  intent  to  take 
and  carrv  away  the  goods  and  chattels  kept  or  deposited  in  said 
dwelling  house  with  intent  to  convert  them  to  his  or  their  use  without 
the  consent  of  the  owner,  and  that  the  alleged  accomplice  abetted, 
procured,  commanded  or  counseled  the  commission  of  the  crime. 
StaU  vs.  Short,  et.  al.,  295. 

3.  If  one  of  said  defendants  did  feloniously  break  and  enter  the 
said  dwelling  house  with  the  intent  as  charged  and  another  aided  and 
assisted  in  we  commission  of  the  crime  in  any  manner,  such  other 
would  be  equally  guilty  with  the  principal,  as  the  law  miakes  no  dis- 
tinctions in  the  degree  of  guilt  between  the  principal  offender  and  his 
accomplice.    Id. 

4.  The  degree  of  credit  which  oaeht  to  be  given  to  the  testimony  of 
an  accomplice  is  a  matter  exclusivdy  within  the  province  of  the  jury. 
Great  caution  in  weighing  his  testimony  is  dictated  by  prudence  and 
good  reason,  and  it  is  the  practice  not  to  convict  a  person  upon  the 
sole  and  tmcorroborated  testimony  of  an  alleged  accomplice.  But 
the  jury  may  act  upon  the  evidence  of  such  witness,  and,  if  satisfied  it 
is  true,  without  anv  confirmation  of  his  testimony;  and  in  such  a  case 
it  would  be  their  duty  to  do  so.    Id. 

5.  The  declarations  of  one  joint  defendant,  as  to  statements  made 
by  the  other  will  not  of  themselves  bind  the  other  unless  made  in  his 
presence  or  by  his  authority.    State  vs.  McCcUUster,  tt.  al.,  301. 

6.  The  law  respecting  accomplice,  circumstantial  evidence,  con- 
flicting evidence  and  reasonable  doubt,  stated.    Id. 

7.  The  jury  are  the  sole  judges  of  the  credibility  of  witnesses — ^Al- 
though they  may  be  near  relations  of,  and  kin  to  the  prisoner,  if 
competent,  they  are  allowed  to  testify.  What  faith  and  credit  are  to 
be  given  them  u  for  the  jury  to  determine.  They  stand  on  the  same 
footing  with  other  witnesses.    The  law  applicable  to  accomplice  does 
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CRIMINAL  LAW-^ofUinu€d. 

not  apply  to  relations.  All  classes  interested,  or  even  parties  accused 
are  competent,  under  our  law.  The  jury  may  accept  or  reject  their 
testimony.    State  vs,  Dinneen,  505. 

Arson. 

8.  In  order  to  convict  the  prisoner  of  arson,  under  our  statute,  the 
State  must  prove,  (1)  the  burning  of  setting  on  fire  of  the  building;  (2) 
that  it  was  a  dwelling  house  in  which  at  the  time  of  burning  or  setting 
on  fire  there  was  some  human  being,  and  (3)  that  the  offense  was 
committed  wilfullv  and  maliciously.    State  vs.  Dinneen^  505. 

9.  The  owner^p  of  the  dwelling  house,  in  the  construction  of  our 
statute,  whether  it  be  that  of  the  person  charged  with  the  offense  or 
that  of  another,  makes  no  difference,  as  the  gravamen  of  the  offense  is 
the  burning  or  setting  on  fire  of  a  dwelling  house  in  which  there  was  at 
the  time  some  human  bcdng.    Id. 

Attbmpting  to  Obtain  Monby  By  Palsb  Prbtbnsbs. 

10.  In  order  to  find  the  defendant  guilty  under  an  indictment  for  at- 
tempting to  obtain  money  under  false  pretenses  from  the  County  Trea- 
surer, the  alleged  false  pretense  being  the  presentation  of  a  false  bill  to 
the  Levy  Court,  the  jury  must  be  satisned,  (1)  that  the  defendant 

^  knowingly  made  a  false  pretense ;  that  is,  that  he  presented,  or  author- 
ixed  to  be  presented  to  the  Levy  Court  a  false  bill,  he  knowing  at  the 
time  that  such  bill  was  false;  (2)  that  the  bill  was  presented  by  the 
defendant,  or  by  his  direction,  with  intent  to  cheat  and  defraud  the 
County  Treasurer.    State  vs.  Hartnett,  204. 

11.  If  the  bill  when  presented  to  the  Levy  Court  was  false,  known 
to  the  defendant  to  be  so,  and  was  intended  by  him  to  deceive  and 
defraud  the  Coimty  Treasurer,  an  offer  by  the  ddEendant  to  change  or 
correct  the  bill  after  it  was  presented  would  be  immaterial.     Id. 

12.  The  intent  is  the  important  and  material  element  of  the  case. 
It  is  not  a  presumption  of  law  but  a  material  fact ,  and  must  be  proved 
byt  he  State  to  the  satisfaction  of  the  jury.    Id. 

13.  The  Cotmty  Treasurer  is  ajperson  who  may  be  cheated  and  de- 
frauded, imder  the  provisions  of  chapter  418,  Vol.  11,  Laws  of  Dela- 
ware.   Id. 

14.  It  is  not  necessary,  in  order  to  sustain  the  indictment,  for  the 
State  to  show  that  all  the  items  or  any  particular  item  in  the  bill  pre- 
sented was  false,  because  satidactory  evidence  of  the  falsity  of  anjr 
one  of  the  separate  items  set  forth  in  the  indictment  would  be  suffi- 
cient.   Id. 

15.  It  is  not  sufficient  that  the  defendant  shoukt  have  known  that 
the  bill  presented  to  the  Levy  Court  was  false,  because  the  deceitful 
means  necessary  to  sustain  a  conviction  involved  knowledge  of  the 
falsity  of  the  representation  b^r  the  defendant,  and  no  conviction  can 
be  had  without  proof  of  the  science.  Deceit  is  the  f  oimdation  of  the 
action,  whidi  cannot  exist  without  knowledge  of  the  falsity  of  the 
representation.  The  representation  made  must  not  only  be  false  in 
fact  but  &ilse  to  the  knowledge  of  the  defendant.    Id. 

16.  If  tiie  bill  presented  was  a  false  one,  and  the  person  or  persons 
who  prepiured  and  presented  it  to  the  Levy  Court  were  authonxed  by 
the  defendant  to  prepare  and  present  such  bill,  and  the  defendant 
Imew  Uiat  the  bill  was  false  at  the  time  it  was  presented,  that  would 
constitute  a  false  pretense  on  the  part  of  the  defendant;  and  if  the  de- 
fendant intended  by  means  of  such  bill  to  deceive  and  defraud  the 
County  Treasurer,  he  would  be  guilty.    Id. 
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CRIMINAL  LAW, "ConHnued. 

Brbakino  and  Entbrino,  &c. 

17.  In  a  trial  of  three  ddEendants  for  breaking  and  entering  a 
dwelling  house  with  intent  to  commit  larceny,  in  oxder  to  convict  an 
accomplice  the  jury  must  be  satisfied  be3rond  a  reasonable  doubt  that 
one  or  both  of  the  other  defendants  did  fdoniously  break  and  enter  the 
dwelling  house  of  the  prosecuting  witness  with  mtent  to  commit  lar- 
ceny, as  charged  in  the  indictment, — ^that  is,  with  the  felonious  intent 
to  take  and  carry  away  the  goods  and  chattels  kept  or  deposited  in 
said  dwelling  house  with  intent  to  convert  them  to  his  or  their  use 
without  the  consent  of  the  owner,  and  that  the  alleged  accomplice 
abetted,  orocured,  commanded  or  counseled  the  commission  ox  the 
crime,    ^tate  vs.  Short,  H.  oZ.,  295. 

18.  If  one  of  said  defendants  did  feloniously  break  and  enter  the 
said  dwelling  house  with  the  intent  as  charged  and  another  aided  and 
assisted  in  the  commission  of  the  crime  in  any  manner,  such  other 
would  be  equally  guilty  with  the  principal,  as  the  law  coiakes  no  dis- 
tinctions in  the  d^ne  of  guilt  between  the  principal  offender  and  his 
accomplice.    Id. 

19.  When  a  dwelling  house  in  which  moneys,  goods  and  chattels 
the  subject  of  larceny,  are  kept  and  deposited,  has  been  recently 
broken  and  entered  into,  and  such  moneys,  goodaand  chattels,  or  any 
part  of  them,  are  then  and  there  stolen,  tae  subsequent  possession 
thereof  by  a  person  is  prima  facie  evidence  of  the  commission  by  such 
person  as  well  of  the  breaking  and  entering  as  of  the  intent  to  commit 
larceny.  The  possessor  of  such  goods  and  chattels  is  presumed  to 
bave  committed  the  ^ole  crime — it  may  be  as  principal  or  accom- 
plice— unless  he  satisfactorily  accoimts  to  the  jury  for  his  possession  of 
«uch  goods.    This,  however,  is  a  rebuttable  presumption.    Id. 

BUBBRY. 

20.  Information  for  violation  of  Section  7,  Article  5,  of  the  ConstitU' 
Hon.    Form  given.    Statevs.Barr,Z40. 

21.  It  is  not  necessary  to  sXLegt  in  the  information  what  sum  of 
money  the  defendant  offered  or  promised  to  pay.  It  is  sufficient  if  it 
follows  the  bail  bond  in  that  respect.    Id. 

22.  Testimony  given  upon  which  the  defendant  was  adjudged 
guilty.    Id. 

23.  Although  it  is  alleged  in  the  information  that  a  general  electton 
was  held  it  is  not  essential  that  it  be  proved,  because  the  Court  will 
take  judicial  notice  of  the  fact.    Id. 

24.  The  defendant  having  been  held  to  bail  on  chaige  of  offering  or 
promising  to  pay,  etc.,  the  information  could  chaige  no  other  offense 
than  the  one  for  which  he  was  held  to  bail.  But  it  might  cbarge 
either  the  offering  or  the  promising  to  pay     Id. 

25.  The  words — "If  you  will  vote  the  Republican  ticket  I  will  pay 
you  twentv  doUars  after  the  polls  have  dosed,"  is  an  offer  to  pay  the 
person.  The  Constitutional  provision  does  not  require  an  acc^>tance 
of  the  offer.  The  offer  would  be  sufficient  and  complete  if  the  propo- 
sition was  immediately  rejected.  There  is  no  tender  needed  to  make 
-an  offer.    Id. 

26.  The  preliminary  proceeding  of  an  "examination  and  ootnmit- 
ment  or  holoing  to  bail  bv  a  Judge  or  Justice  of  the  Peace"  is  absolute- 
ly necessary  to  enable  the  Attorney  General  to  file  the  information, 
but  it  is  no  part  of  the  offense  charged.    Id. 

27.  No  direct  proof  was  made  at  the  trial  that  there  had  been  an 
examination  or  waiver  of  it,  but  a  bail  bond  signed  by  the  defendant 
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and  his  sureties,  and  in  which  he  undertook  to  appear  and  answer  the 
charge  set  forth  in  the  bond,  was  put  in  evideQce.  Htld,  that  the 
officer  tcUdng  the  bail  bond  would  be  presumed  to  have  acted  within 
the  scope  of  his  authority  until  the  contrary  appears.  If  there  was  no 
preHminary  examination,  or  no  waiver  of  such  examination,  the 
defendant  could  prove  it.  Id. 

28.  The  proper  method  of  raisins  the  question  whether  there  was  a 
preliminaty  examination  would  be  b^r  a  plea  in  abatement  or  plea  to 
the  jurisdiction,  or  perhaps  by  motion  to  quash,  before  the  trial, 
supported  by  affidavit.    la. 

29.  Although  the  information  alleges  that  there  was  a  preliminary 
examination,  an  immaterial  fact  need  not  be  proved  as  a  distinct  fact. 
Id. 

30.  There  can  be  no  vaHd  trial  except  upon  an  issue  joined.  It  is 
absolutely  necessary  in  a  criminal  case  that  a  plea  be  entered.  It 
satisfactorily  appearing  to  the  Court  that  neither  before,  nor  during, 
nor  since  the  trial,  was  there  any  plea  of  any  kind  either  by  the  defen- 
dant or  by  his  counsel,  and  no  appeal  having  been  taken,  a  new  trial 
was  granted.    Id. 

81.  The  information  charged  that  the  defendant  made  corrupt  use 
of  money  as  an  inducement  or  reward  for  the  giving  a  vote  at  a  certain 
primary  election  held  by  the  Republican  par^,  etc^  without  defining 
the  c^racter  of  such  primary  election.    SlaU  vs.  Short,  408. 

32.  The  information  was  specially  demurred  to,  because  it  did  not 
appear  that  said  primary  election  was  **held  for  the  purpose  of  nomin- 
atmg  an^  candidate  or  candidates  to  be  voted  for  at  a  general,  medal 
or  municipal  election  in  this  State  or  elsewhere,"  as  provided  in  ArticU 
6,  Section  7  of  th$  ConstUtUion,  under  which  the  information  was 
framed.  In  other  words,  that  the  information  did  not  describe  any 
offense  under  the  penal  portion  of  the  Constitution.    Id. 

33.  The  Court,  consisting  of  two  Judges,  could  not  agree  upon  the 
question  raised  by  demurrer.    Id. 

Embbszlbmbnt. 

34.  The  sufficiency  of  the  bar  of  the  plea  of  former  acquittal,  is  to  be 
determined  by  ascertaining  whether  the  defendant  could  legallv  have 
been  convicted  upon  the  previous  indictment-;  for  if  he  could  not. 
then  his  life  or  liberty  was  not  in  jeopardy  under  that  prosecution  ana 
the  plea  would  be  no  bar  to  his  trial  under  a  second  indictment. 
Stat€  vs.  KimbaU,  146. 

36.  Money  unlawfully  taken  or  received  cannot  be  the  subject  of 
embesslement.  To  support  an  indictment  for  the  embezzlement  of 
money,  or  an^  other  tning,  the  facts  must  show  that  it  was  lawful 
taken  or  received  by  the  accused.    Id. 

36.  The  first  indictment  charged  the  defendant  with  the  embezzle- 
ment of  money,  the  second  with  the  embezzlement  of  a  check.  The 
evidence  in  the  former  trial  showed  that  the'check,  the  subject  of  the 
second  indictment,  was  endorsed  by  the  defendant,  deposited  in  a 
certain  Trust  Companv  in  violation  of  his  agreement,  and  the  money 
thereon  paid  to  the  aefendant.  Hgld,  that  the  money  was  unlaw- 
fully received  by  the  defendant  of  said  check,  and  that  he  could  not. 
therefore,  be  legally  convicted  of  the  embezzlement;  that  the  plea  of 
former  acquittal  constituted  no  bar  to  the  second  indictment — ^the 
defendant  not  having  been  in  jeopardy  under  the  first  indictment.  Id. 
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Palsb  Prbtbnsb. — See  Supra,  Attbmpt. 
Harboring  Pbmalb  Child,  &c. 

37.  Where  on  an  indictment  founded  upon  Section  l.Ckafter  686, 
Volume  18,  Laws  of  Delaware,  as  amended  by  Chapter  127,  Volume  20, 
Laws  of  Delaware,  which  rendered  it  a  misdemeanor  to  receive,  em- 
ploy, harbor  or  use  any  female  under  the  age  of  eighteen  years  for 
the  purpose  of  sexual  intercourse,  there  was  a  verdict  of  guuty,  held; 

a.  lliat  the  Court  did  not  err  in  excluding  or  striking  out  testi- 
mony showing  or  tending  to  show  that  the  girl  received,  harfx>red,  etc., 
represented  herself  at  the  time  to  be  over  eighteen  and  that  her  ap- 
pearance was  such  as  to  warrant  the  appellant  in  believing  that  sne 
was. 

b.  That  the  Court  did  not  err  in  charging  that  if  the  jury  should 
betieve  that  the  youn^  girl  received,  luu'bored,  etc.,  was  under 
eighteen  years  of  age — ^it  does  not  matter  what  she  represented — at 
the  time  she  entered  this  house,  that  she  did  enter  it,  and  it  was  the 
house  of  this  defendant,  and  that  she  was  there  harbored  for  sexual 
intercourse  and  that  she  there  indulged  in  it,  in  this  County,  then  all 
the  requirements  of  this  indictment  would  be  met,  and  your  verdict 
should  be  guilty." 

c.  That  the  Court  did  not  err  in  refusing  to  charge  that  the  defen- 
dant was  not  absolutely  bound  to  know  the  age;  that  is,  whether 
M.  L.  was  under  eighteen  years  of  age.    Brown  vs.  State,  159. 

38.  The  doctrine  of  mens  rea  dismissed  and  defined.    Id. 

39.  That  a  mistake  of  facts,  on  reasonable  ptnmds,  to  that  extent 
that,  if  the  facts  as  believed,  the  acts  of  the  prisoner  would  make  him 
guilty  of  no  offense  at  all,  is  an  excuse,  and  tnat  such  an  excuse  is  im- 
plied in  every  criminal  charge  and  evenr  criminal  enactment  in  Eng- 
land and  also  in  this  country,  but  that  the  act  of  receiving  and  harbor- 
ing a  female  of  any  age  for  the  purpose  of  defilement  or  prostitution  is 
not  such  an  act,  because  it  involves  a  moral  turpitude  revolting  to  the 
better  instincts  of  the  whole  community,  and  is  an  act  universally 
recognized  to  be  not  only  a  grievous  wrone  to  the  individual,  but  a 
serious  injury  to  society  at  large,  and  in  addition  it  is  contrary  to  the 
law,  being  a  violation  oi  the  Oroinance  of  the  City  of  Wilmington.    Id. 

HOMICIDB. 

40.  In  the  trial  of  one  charged  with  murder,  testimony  offered  by 
the  defendant  showing  the  general  reputation  of  the  deceased  for 
violence,  is  relevant  and  material  to  the  issue  raised  by  the  plea  of 
self-defense,  and  proper  to  be  considered  by  the  jury  (if  they  diould 
find  from  the  evidence  that  an  actual  assault  was  first  made  by  the 
deceased  upon  the  prisoner),  in  determining  whether  the  prisoner  was, 
at  the  time  of  the  killing,  m  reasonable  fear  of  death  or  great  bodily 
harm.    State  vs.  Wiggins,  127. 

41.  A  free  and  voltmtary  confession  is  generally  deserving  of  the 
highest  credit,  becatise  it  is  against  the  interest  of  the  person  making 
it,  and  is  prestimed  to  flow  from  a  sense  of  guilt.  The  whole  of  what 
the  prisoner  said  on  the  subject,  at  the  time  of  making  the  confession; 
should  be  taken  together  and  considered  by  the  jury ;  but  all  parts  of  a 
confession;  whether  for  or  against  the  prisoner,  are  not  necessarily 
entitled  to  e^qual  credit.  The  duty  of  the  jury  in  respect  to  a  con- 
fession, and  in  respect  to  the  prisoner's  own  testimony,  and  the  testi- 
mony of  other  witnesses  is  the  same.  They  should  accept  that  which 
they  believe  to  be  true,  and  reject  that  which  they  bdieve  to  be  false. 
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42.  Murder  of  the  first  and  of  the  second  degree,  and  the  lesser 
grades  of  homicide  defined.    Stat€  vs.  Blackburn,  479. 

43.  On  a  charge  of  murder  where  the  fact  of  killing  as  charged  is 
shown  by  the  prosecution,  unaccompanied  by  circumstances  of  justifi- 
cation, excuse  or  mitigation,  the  law  presumes  malice,  until  the  con- 
trary is  shown,  yet  the  legal  presumption  goes  no  further  in  such  a  case 
than  that  the  lolling  is  murder  of  the  second  degree  under  our  statute. 
Before  a  verdict  of  murder  of  the  first  degree  can  be  rendered,  it  must 
be  shown  that  the  prisoner  killed  the  dec^ised  with  the  deliberate  pur- 
pose and  formed  design  to  take  his  life.    Id, 

44.  Manslaughter  may  arise  from  an  unlawful  act  or  from  a  lawful 
act  done  without  proper  caution  or  without  requisite  skill.  To  estab- 
lish this  offense,  it  is  necessary  for  the  State  to  prove  that  the  act  of 
the  prisoner  which  produced  the  wound  was  unlawful,  and  that  the 
woimd  so  produced  was  the  cause  of  death.    Stats  vs,  Morahan,  494. 

45.  If  the  deceased  staggered  up  a^g^ainst  the  prisoner  and  there  was 
an  unintentional  collision  and  the  prisoner  used  so  much  force  as  was 
reasonably  necessary  to  get  rid  of  contact  with  the  body  of  the  de- 
ceased, he  did  only  what  he  had  a  right  to  do.  But  if  the  prisoner  in- 
tentionally came  mto  contact  with  uie  deceased  or  used  unreasonable 
violence,  then  his  act  was  unlawful.    Id, 

46.  But  even  though  the  act  was  unlawful,  if  death  resulted  from 
some  other  cause  than  the  wound,  the  prisoner  cannot  be  convicted. 
It  is  well  established  law  that  where  the  wounds  are  adequate  or  calcu- 
lated to  produce  death,  it  is  no  excuse  to  say  that  had  proper  care  and 
attention  been  given,  recovery  might  have  followed.  If  death  ensues 
from  a  wound  given  m  maUoe,  but  not  in  its  nature  mortal,  but  which 
being  neglected  or  mismanagal  the  person  dies,  this  would  not  excuse 
the  person  who  gave  it  and  he  would  be  held  guilty,  tmless  he  could 
make  it  clearly  and  certainly  appear  that  maltreatment  of  the  wound 
or  the  misconduct  of  the  wounded  man,  and  not  the  wound  itself,  was 
the  sole  cause  of  his  death.  If,  however,  such  maltreatment  or  mis- 
conduct only  increased  the  danger  of  the  wound,  or  accelerated  the 
death,  it  would  be  no  excuse.    Id, 

47.  Manslaughter  is  the  unlawful  killing  of  another  without  malice 
express  or  implied.  It  is  of  two  kinds:  (1)  Voluntary  manslaught- 
er, where  upon  a  sudden  quarrel,  two  persons  fight  and  one  of  them 
kills  the  other;  or  where  a  person  greatly  provokes  another  by  some 
personal  violence  and  the  other  immediately  kills  him;  (2)  Involtm- 
tary  manslaughter,  where  one  in  committing  an  unlawful  act  tending 
to  great  bodily  harm  or  in  committing  a  lawful  act  without  proper 
caution  or  without  requisite  skill,  unguardedly  or  undesignedly  loUs 
another.    State  vs.  Woods,  499. 

48.  To  constitute  the  crime  of  manslaughter,  the  party  chaiged 
must  be  engaged  in  an  unlawful  act  when  uie  lolling  occurs,  and  to 
determine  uds  fact  the  jury  must  be  satisfied  from  the  evidence  that 
the  prisoner  was  doing  that  which  he  had  no  right  to  do.    Id. 

49.  A  pei^n  has  a  right  to  eject  from  his  premises  anyone  who  is 
acting  in  a  disorderly  or  miproper  manner,  and  to  effect  this  he  may 
use  sufficient  force  to  aocomplisn  this  purpose ;  but  if  he  employs  more 
than  is  sufficient  to  attain  this  end  he  becomes  a  trespasser  aMnitio, 
Id. 
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Intoxicating  Liquors. 

50.  A  person  havine  a  license  which  authorizes  him  to  keep  an  Inn 
or  Tavern  in  the  City  of  Wihnington  and  to  sell  intoxicating  hquors  in 
quantities  less  than  one  quart  to  be  drunk  on  the  premises,  is  not  re- 

2uired  to  have  a  license  to  keep  an  Bating  House  as  provided  for  in 
hafter  117,  Vol.  13  of  the  Laws  cfDglawarf,  in  order  to  lawfully  sell 
or  lumish  and  serve  meals,  foods  and  refreshments  other  than 
vinous,  spirituous  and  malt  Hquors.    State  vs.  Ainscow,  71. 

51.  In  a  prosecution  for  the  sale  of  whiskey  in  violation  of  the  local 
option  law,  before  the  jury  can  find  a  verdict  of  guilty  the  State  must 
satisfy  them  by  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  either  sold  or  assisted  in  the  sale  of  whiskey,  not  for  medici- 
nal or  sacramental  purposes,  to  the  prosecuting  witness.  State  vs, 
Fuimanjl2Z. 

52.  The  sale  of  intoxicating  liquor,  within  the  meaning  and  intent 
of  this  law,  may  be  where  the  owner  of  whiskey  transfers  it  to  the 
buver  for  a  valuable  consideration,  to  be  paid  in  money  or  anything  of 
value  which  he  accepts  as  payment  therefor.    Id. 

53.  A  person  in  whose  possession  personal  property  is  found,  such 
as  whiskey,  is  presumed  to  be  the  owner  prima/acie  until  the  presump* 
tion  is  rebutted  by  evidence  to  the  contrary.  It  is  for  the  jtuy  to 
determine  whether  or  not  the  defendant  was  the  owner  of  the  whiskey. 
If  they  believe  from  the  evidence  that  he  was  not  the  owner,  but  acted 
only  as  an  intermedials  in  the  sale  of  the  whiskey  by  the  owner  to  the 
prosecuting  witness,  then  the  question  will  arise  whether,  under  the 
statute,  they  can  find  the  prisoner  guilt3r.    Id. 

54.  A  person  may  be  found  guilty  of  violating  this  law  although  he 
is  not  the  actual  owner  of  the  whiskey  sold  in  violation  of  the  law.  It 
is  not  indispensably  necessary  to  be  proven  that  the  defendant  was 
the  owner  or  seller  of  the  wniskey  in  order  to  warrant  a  verdict  of 
guilty^  for  although  the  defendant  was  not  the  owner  or  seller,  yet  if 
ne  assisted  and  took  part  at  any  stage  in  the  alleged  transaction* 
when  he  knew,  or  unoer  the  circumstances  ought  to  l^ve  known,  that 
it  was  a  sale  of  whiskey,  then  he  would  be  an  accomplice  unde^  our 
law  and  eqtially  guilty  with  the  seller.    Id. 

Maucb. 

55.  Murder  of  the  first  and  second  degree,  manslaughter,  and 
malice  defined.  State  vs.  Wiggins,  127;  State  vs.  Blacklntm,  479;  State 
vs.  Morahan,  494;  State  vs.  Woods,  499. 

See  also  Slandbr. 
Malicious  Mischibp. 

56.  Demurrer  to  an  indictment  for  malicious  mischief  ovexxuled. 
State  vs.  McCallister.  et.  at.,  301. 

57.  Malicious  mischief  is  a  common  law  offense,  and  may  be  de- 
fined to  be,  any  malicious  or  mischievious  injury,  either  to  the  rights 
of  another,  or  to  those  of  tiie  public  in  general.  It  includes  all  inali- 
dous  physical  injuries  to  the  rights  of  another,  which  impair  utility, 
or  materially  diminish  value.    Id. 

58.  Malice  is  a  necessary  ingredient  of  such  offense,  but  is  not  con- 
fined specifically  to  the  owner  of  the  property  destroyed  or  injured. 
Wilful  or  wanton  cruelty  or  injury  to,  or  destruction  of  property,  com- 
mitted under  such  circumstances  as  to  indicate  a  malignant  spirit  of 
mischief,  is  sufficient  to  constitute  the  offense.    Id. 

59.  Malice  may  be  shown  by  proof  of  wilful  and  wanton  acts,  or  it 
may  be  inferred  from  attendant  facts  and  circumstances.    Id, 
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60.  When  the  malicious  mischief  charged,  consists  in  the  cutting 
down  of  telegraph  poles,  resistance  made  to  the  erection  of  other  poles 
because  the  arms  would  extend  beyond  the  limits  of  the  highway  and 
over  the  defendant's  farm,  would  not,  as  an  independent  fact,  if  made 
in  ^ood  faith,  warrant  the  inference  of  defendant's  guilt.  But  such 
resistance  may  be  considered  b^r  the  jury,  with  the  other  evidence,  in 
determining  tne  question  of  the  innocence  or  guilt  of  the  accused.    Id, 

Rapb. 

61.  Rape,  in  this  State  has  been  held  to  be  the  carnal  knowledge  o^ 
a  woman  by  force  and  against  her  will.  Force,  either  actual  or  pre- 
sumptive, IS,  in  Iqgfal  contemplation,  an  essential  element  of  rape, 
whether  it  be  committed  on  a  female  over  or  under  the  age  of  consent. 
State  vs,  Sigsrella,  311. 

62.  Upon  proof  of  carnal  penetration  of  a  female  of  the  age  of  con- 
sent, that  is,  of  seven  years  or  more,  the  burden  is  upon  the  prosecu- 
tion to  fully  prove  that  the  penetration  was  consummated  by  force 
and  against  her  will,  or  by  putting  her  in  great  fear  and  terror.  If 
sexuafconnection  is  obtained  by  moderate  means,  or  with  the  consent 
or  the  ^ent  acquiescense  of  the  person,  it  cannot  constitute  the 
crime  of  rape  in  contemplation  of  law.  When  the  fact  appears  that 
sexual  connection  has  been  had  against  the  consent  of  the  woman, 
the  law  implies  force.    Id. 

63.  It  is  not  necessary  to  prove  the  actual  emissio  seminis  in  order 
to  constitute  a  carnal  knowledge  but  the  carnal  knowledge  is  deemed 
complete  upon  proof  of  an  actual  penetravit.    Id, 

64.  In  determining  whether  the  crime  of  rape  was  committed,  the 
jury  may  consider  whether  the  child  upon  whom  the  assault  is  alleged 
to  nave  been  committed  acted  as  one  of  her  age,  station  and  sur- 
roundings would  naturally  and  probably  have  acted  if  she  had  been 
assaulted  as  charged  in  the  inmctment.  They  may  take  into  con- 
sideration the  place  and  time  of  the  alleged  assault,  the  proximity  of 
other  people,  the  absence  of  any  proof  as  to  any  outcry  made  by  the 
prosecuting  witness,  her  condition,  environments  and  relations  with 
her  mother  and  other  people  with  whom  she  was  living  at  the  time. 
Id. 

XJsiNo  Pbmalb  Child  &c. 

65.  In  a  trial  for  using  a  female  child  for  the  purpose  of  sexual 
intercourse,  two  essential  dements  necessary  to  constitute  the  offense 
diarged  are, — (1)  that  the  prosecuting  witness  was,  at  the  time  it  is 
alleged  the  accused  had  sexual  intercourse  with  her,  under  eighteen 
years  of  age;  (2)  that  the  accused  did,  in  fact,  have  sexual  intercourse 
with  the  prosecutinfi:  witness  at  some  date  or  some  time  within  two 
years  before  the  finding  of  the  indictment.    State  vs.  Powell,  2. 

66.  In  a  trial  for  usmg  a  female  child  for  the  purpose  of  sexual  in- 
tercourse, there  being  but  one  such  act  alleged  in  the  indictment,  the 
State  cannot  prove  otti&r  acts  of  a  like  duuracter.  State  vs.  Dlugosima, 
161. 

67.  The  defendant  is  not  permitted  to  ask  the  prosecuting  witness, 
for  the  purpose  of  contradiction,  if  she  did  not  say  she  never  had  anjr 
trouble  before  with  the  defendant,  because  such  question  is  not  suffi- 
ciently relevant.    Id. 
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68.  The  State  may  ask  the  prosecutiiig  witness  if  she  is  pre^nan^ 
as  the  result  of  her  sexual  intercourse  with  the  defendant,  it  being,  if 
proved,  a  circumstance  to  go  before  the  jury  in  corroboration  of  tilie 
charge  made  by  her.    Id. 

69.  The  State  may  not  askt  he  defendant  in  cross  examination  if  he 
was  not  discovered  several  months  after  the  alleged  offense  was  com- 
mitted with  his  hands  on  the  person  of  the  prosecuting  witness,  and 
her*clothes  up.    Id. 

70.  The  defendant  cannot  put  in  testimony,  in  relp^r  to  that  of  the 
State,  which  he  should  have  introduced  when  putting  in  his  defense. 
Id. 

71.  Under  an  indictment  for  using  a  female  child  for  the  purpose  of 
sexual  intercourse,  it  is  necessarv  for  the  State  to  satisfy  the  jury  be- 
yond a  reasonable  doubt  that  the  prisoner  used  the  prosecuting  wit- 
ness for  the  purpose  of  sexual  intercourse.  In  order  to  find  a  verdict 
against  the  prisoner  the  jury  must  be  satisfied,  firsts  that  the  prosecut- 
ing witness  was  a  female  under  the  age  of  eighteen  years;  second^  that 
bemg  such,  the  defendant  used  her  for  the  purpose  of  sexual  mter- 
course,  and  within  the  county.    Id. 

CRIMINAL  PLEADING. 

1.  Where  the  indictment  charges  the  prisoner  with  causing  the 
death  of  the  deceased  by  blows  and  violence,  it  being  a  necessary  aver- 
ment, it  constitutes  the  gist  of  the  offense  and  ffives  notice  to  the  ac- 
cused of  that  with  which  he  is  charged.  The  fiacts  alleged  as  to  the 
killing  and  the  manner  of  killing  must  be  proved  to  the  satisfaction  of 
the  jury  beyond  a  reasonable  doubt     State  vs.  Woods,  499. 

2.  Where  a  person  is  charged  with  a  crime  the  offense  should  be 
alleged  in  the  indictment,  because  otherwise  the  prisoner  is  not  pre- 
pared and  cannot  make  tne  defense  that  would  be  necessary  for  him 
to  make.  If  he  is  chaiged  with  force  and  violence  in  inflicting  blows 
and  injuries  in  an  unlawful  maimer,  from  the  effects  of  which  death 
ensued,  whether  the  blows  were  inflicted  justifiably  or  unlawfully,  if 
the  averment  in  the  indictment  is  not  proved  the  prisoner  cannot  be 
convicted.    Id. 

3.  The  sufficiency  of  the  bar  of  the  plea  of  former  acquittal,  is  to 
be  determined  by  ascertaining  whether  the  defendant  could  l^^ally 
have  been  convicted  upon  the  previous  indictment ;  for  if  he  could  not, 
then  his  life  or  liberty  was  not  in  jeopardy  under  that  prosecution 
and  the  plea  would  be  no  bar  to  his  trial  under  a  second  mdictment. 
StaU  vs.  KimbaU,  146. 

4.  It  is  not  necessary  to  allege  in  the  information  what  sum  of 
money  the  defendant  offered  or  promised  to  pay.  It  is  sufficient  if  it 
follows  the  bail  bond  in  that  respect.    Statg  vs.  Ban,  340. 

5.  Although  it  is  alleged  in  the  information  that  a  general  election 
was  held  it  is  not  essential  that  it  be  proved,  because  the  Court  will 
take  judicial  notice  of  the  fact.    Id. 

6.  The  defendant  having  been  held  to  bail  on  charge  of  offering  or 
promising  to  pay,  etc.,  the  information  could  charge  no  other  offense 
than  the  one  for  which  he  was  held  to  bail.  But  it  might  charge  either 
the  offering  or  the  promising  to  pay.    Id. 
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7.  The  words — "If  you  will  vote  the  Republican  ticket  I  will  pay 
you  twenty  dollars  after  the  polls  have  dosed/'  is  an  offer  to  pay  tlie 
person.  The  Constitutional  provision  does  not  require  an  acceptance 
of  the  offer.  The  offer  would  be  sufficient  and  complete  if  the  propo- 
sition was  inunedUitely  rejected.  There  is  no  tender  needed  to 
make  an  offer.    Id. 

8.  The  preliminary  proceeding  of  an  "examination  and  commit- 
ment or  holding  to  bail  by  a  Judge  or  Justice  of  the  Peace"  is  abso- 
lutely necesMtry  to  enable  the  Attorney  General  to  file  the  informa- 
tion, but  it  is  no  part  of  the  offense  charged.    Id, 

9.  No  direct  proof  was  made  at  the  trial  that  there  had  been  an 
examination  or  waiver  of  it,  but  a  bail  bond  signed  by  the  defendant 
and  his  sureties,  and  in  which  he  undertook  to  appear  and  answer  the 
charge  set  forth  in  the  bond,  was  put  in  evidence.  Held^  that  the 
officer  taking  the  bail  bond  would  be  presumed  to  have  acted  within 
the  scope  of  his  authority  until  the  contrary  appears.  If  there  was 
no  prehminary  examination,  or  no  waiver  of  such  examination,  the 
defendant  could  prove  it.    Id. 

10.  The  proper  method  of  raisine  the  question  whether  there  was  a 
preliminary  examination  would  be  b^r  a  plea  in  abatement  or  plea  to 
the  jurisdiction,  or  perhaps  by  motion  to  quash,  before  the  trial, 
supported  by  affidavit,    td. 

11.  Although  the  information  alleges  that  there  was  a  preliminary 
examination,  an  immaterial  fact  need  not  be  proved  as  a  distinct  fact. 
Id,     See  also  Criminal  Law. 


CRIMINAL  PRACTICE. 

1.  The  preliminary  proceeding  of  an  "examination  and  commit- 
ment or  holding  to  bail  by  a  Judge  or  Justice  of  the  Peace"  is  abso- 
lutely necessary  to  enable  the  Attorney  General  to  file  the  informa- 
tion, but  it  is  no  part  of  tiie  offense  charged.    StaU  vs,  Barr,  340. 

2.  No  direct  proof  was  made  at  the  trial  that  there  had  been  an  ex- 
amination or  waiver  of  it,  but  a  bail  bond  signed  by  the  defendant  and 
his  sureties,  and  in  which  he  undertook  to  appear  and  answer  the 
charge  set  forth  in  the  bond,  was  put  in  evidence.  Held,  that  the  offi- 
cer taldnff  the  bail  bond  would  be  presumed  to  have  acted  within  the 
scope  of  nis  authority  until  the  contrary  appears.     If  there  was  no 

Sreiiminary  examination,  or  no  waiver  of  such  examination,  the 
efendant  could  prove  it.    Id. 

3.  The  proper  method  of  raising  the  question  whether  there  was  a 
preliminary  examination  would  be  by  a  plea  in  abatement  or  plea  to 
the  jurisdiction  or  perhaps  by  motion  to  quash,  before  the  tricu,  sup- 
ported by  affidavit.    Id. 

4.  There  can  be  no  valid  trial  except  upon  an  issue  joined.  It  is 
absolutely  necessary  in  a  criminal  case  that  a  plea  be  entered.  It 
satisfactorily  appearing  to  the  Court  that  neither  before,  nor  during, 
nor  since  the  trial,  was  there  any  plea  of  any  kind  either  by  the  defen- 
dant or  by  his  counsel,  and  no  appeal  having  been  taken,  a  new  trial 
was  granted.    Id, 

See  also  Bvidbncb,  Rbbuttablb  Criminal  Law* 
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CROSSING. — See  Railroad  and  Railway  Crossing. 
CRUELTY. — See  Dbsbrtion. 

CUSTODY  AND  CONTROL  OP  CHILD. 

1.  While  it  is  the  general  rule  that  the  father  has  ^e  paramount 
right  to  the  custody  of  his  minor  child,  it  is  subject  to  modification  by 
the  particular  facts  and  circumstances  of  the  case.  While  not  alone 
conclusive,  the  interests  of  the  child  is  an  important  factor  in  the 
determination  of  the  question  whether  the  f  atlier  should  be  given  the 
control  of  the  child.     In  re  Maris,  242. 

2.  Having  this  rule  and  its  modification  in  view,  after  a  careful 
consideration  of  the  facts  in  the  case,  held,  that  the  relations  heretofore 
established  between  the  petitioner  and  the  respondent  with  respect  to 
the  child  should  not  be  disturbed,  and  that  the  custody  and  control  of 
the  child  should  not  be  taken  from  respondent, — the  grandmother.  Id. 

CUTTING  SHADE  TREES. 

1.  If  the  Commissioners  of  a  town,  acting  as  such,  either  in  a  bodj 
or  a  majority  of  them  so  acting,  employ  a  person  to  cut  down  a  tree,  it 
would  be  sufficient  authority  for  the  act.  If  a  majority,  or  even  less 
than  a  majority  so  contracted  and  the  remaining  commissioners,  or  all 
of  them,  approved,  assented  to  or  acquiesced  in  the  act,  then  it  would 
be  done  with  authority.    DuHadaway  vs.  Com.  of  Townsgnd,  217. 

2.  If  a  person  makes  application  for  permission  to  cut  down  a  tree 
for  his  own  benefit  and  the  commissioners  properiy  ^ve  him  authori- 
ty to  do  so,  that  wotild  authorise  him  to  cut  it  down  in  the  proper  way. 
and  not  improperly.  The  town  commissioners,  even  if  auuiority  is 
siven,  would  not  be  liable  for  the  improper  exercise  of  such  authority. 

3.  If  the  person  who  cuts  down  the  tree  has  authority  for  the  act, 
the  town  would  be  liable  for  such  damages  as  were  actually  sustained; 
but  to  entitle  the  plaintiff  to  recover  at  all,  the  juiy  must  be  satisfied, 
that  the  person  who  cut  the  trees  had  the  authority  of  the  commiss- 
ioners so  to  do,  and  that  it  was  in  the  interests  of  the  town.  The 
damages  could  only  be  actual  damages  and  in  no  event  can  recovery 
be  had  unless  the  miury  was  the  result  of  negligence  on  the  part  of 
the  person  authorised  by  the  commissioners  of  the  county.    Id. 

DAMAGES. 

1.  Thefollowinewordsspokenby  the  defendant,  vis:  "that  the 
plaintiff  was  paid  we  sum  of  four  hundred  dollars  for  voting  against 
certain  bills  introduced  in  the  General  Assembly,  for  the  suppression, 
restriction  and  limitation  of  the  manufacture  and  saleof  intoxicating 
liouors  " ;  held  to  impute  a  crime  to  the  plaintiff  and  to  be  in  them- 
selves actionable,  in  such  case  the  law  presumes  malice,  and  it  is 
not  necessarv  to  prove  express  malice  to  entitle  the  plaintiff  to  a  ver- 
dict, for  the  law  implies,  from  the  language  used,  that  he  has  received 
some  damage.    Bennum  vs.  Coursey,  74. 

2.  The  truth  of  the  charge,  where  every  element  thereof  is  com- 
pletely established  to  the  satisfaction  of  the  jury,  is  a  good  and  sufifi- 
cient  defense  to  the  action,  and  in  such  case  the  plaintiff  would  not 
be  entitled  to  recover  even  nominal  damages.    Id. 
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3.  In  an  action  bixmght  by  a  father  to  recover  for  the  loss  of  hit 
daughter's  services,  and  expenses  incurred  in  attemptingr  to  cure  her, 
no  recovery  can  be  had  for  her  funeral  expenses.  Baidwtn  vs.  PeopUs 
Ry..  81. 

4.  The  father  is  entitled  to  the  services  of  his  minor  child,  and  if 
such  services  were  lost  or  impaired  by  the  negligence  of  the  defendant 
the  father  is  entitled  to  be  reasonably  compensated  for  such  loss  or 
impairment.    Id. 

5.  The  plaintiff  cannot  recover  for  the  effects  of  tuberculosis,  or 
any  other  disease,  contracted  after  the  accident,  unless  it  is  satis- 
factorily shown  that  such  disease  was  the  natural  and  probable  conse- 
quence of  the  defendant's  negligence.    Id. 

Nor  can  there  be  any  recovery  for  the  effects  of  an^r  disease  con- 
tracted before  the  accident,  unless  it  clearly  appears  from  the  evidence 
that  such  disease  was  aggravated,  or  increased,  by  the  negligent  act  of 
the  defendant,  and  even  then  recovery  cotdd  be  had  only  to  the  extent 
that  such  effects  were  so  aggravated  or  increased.    Id.. 

6.  The  question  always  is,  was  there  an  unbroken  connection  be- 
tween the  wron^ul  act  and  the  injury, — a  continuous  operation  ?  Did 
the  facts  constitute  a  continuous  succession  of  events  so  linked  to- 
gether as  to  make  a  natural  whole,  or  was  there  some  new  and  inde- 
pendent cause  intervening  between  the  wrong  and  the  injury?  Un- 
less the  evidence  of  tiie  plaintiff  is  sufficient  to  show  the  connection 
between  the  immediate  cause  of  the  death  and  the  injury  received, 
the  plaintiff  cannot  recover  for  the  effects  or  consequences  of  the 
disease  that  caused  the  death.    Id. 

7.  In  no  event  can  damages  be  allowed  except  such  as  resulted 
directly  from  the  negligent  act  of  the  ddEendant.  Damages  produced 
by  other  agencies  than  those  causing  the  injury  cannot  be  awarded  as 
proper  compensation.     .Id. 

8.  If  you  should  find  for  the  plaintiff,  your  verdict  should  be  for 
sudi  a  sum  as  you  beHeve  from  the  evidence  the  deceased  would  prob- 
ably have  earned  in  his  business  durixig  life  and  left  as  his  estate  at 
the  time  of  his  death,  and  which  would  have  gone  to  his  next  of  kin, 
taking  into  consideration  the  age  of  the  deceased,  his  ability  and  dis- 
position to  labor,  and  his  habits  of  living.  So  you  will  observe  that 
the  true  measure  of  damages  is  not  what  would  have  been  his  earnings 
during  the  remainder  of  his  life,  but  what  part  of  such  earnings  you 
believe  from  the  testimony  he  would  have  saved  and  left  at  his  death 
for  distribution  among  his  next  of  Idn.  Short  vs.  P.,  B  &  W.  R.  R. 
Co.,  108. 

9.  If  your  verdict  should  be  for  the  plaintiff,  it  should  be  for 
such  sum  as  will  reasonably  compensate  him  for  the  injury  to  his 
property  and  person,  indudmg  therein  his  pain  and  suffering,  his  loss 
of  power  to  pmorm  labor  in  the  past  and  in  the  future  which  may  be 
found  by  you  to  be  the  result  of  tne  injuries  sustained  by  him;  also  his 
loss  of  time  occasioned  by  such  injuries,  and  also  his  expoises  for 
medicine  and  medical  attendance  incurred  by  reason  of  such  injuries; 
and  if  such  injuries  are  of  a  permanent  character  you  should  consider 
that  fact  in  determining  the  amount  of  his  damages.  Clay  vs.  PeopUs 
Ry..  136;  Welch  vs.  P.,  B.  &  W.  R.  R.  Co.,  140. 
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10.  Mbasurb  op  Damaobs  por  Pbrsonal  Injuribs.  WU.  Citf 
Ry.  Co,  vs.  Cox,  1;  Ltnkewicz  vs,  Wil,  CUy  Ry.  Co.,  64;  Baldwin  vs. 
Peoples  Ry,  Co,,  81;  Short  vs,  P,,  B.  &  W,  R,  R,  Co.,  108;  Welch  vs. 
P.,  B&W.R.  R.  Co.,  140;  Lynch* s  Execuirices  vs.  Wil.  City  Ry.  Co,, 
192;  WU,  City  Ry.  vs.  Lynches  ExectUHces,  197;  Duggan  vs.N.J.  and 
Wil,  Ferry  Co,,  318. 

11.  Damages  Resulting  from  Cutting  Shade  Trees.  DuHadaway 
vs.  Com.  of  Townsend,  217, 

12.  Damages  for  Personal  Injuries  Resulting  from  Negligent  Dis- 
chaige  of  Fire  Arms.    Farrow  vs.  Hoffecher,  223. 

13.  For  Death  of  Child  Resulting  from  N^ligence  of  Driver  of 
Wagon.    Skoniecxny  vs.  Churchman,  226. 

14.  In  an  action  brought  by  a  married  woman  for  personal  injuries, 
the  measure  of  damages  would  be  suc^  a  sum  as  would  reasonably 
compensate  her  for  her  pain  and  suffering  in  the  past  and  such  as 
may  come  to  her  in  the  future  by  reason  of  the  injuries  complained  oi, 
also  for  any  permanent  disabili^  arising  therefrom,  and  for  any  loss 
of  wages  she  may  have  sustainea  from  her  personal  labors  performed, 
not  for  the  family  but  which  she  would  have  otherwise  earned, 
Townsend  vs  Wil,  Ciiy  Ry,.  255. 

15.  The  measure  of  daxnages  for  the  husband,  who  was  injured  in 
the  same  accident,  would  be  such  a  sum  as  would  reasonably  compen- 
sate him  for  his  personal  injuries,  the  expenses  incurred  by  him  in 
curing  himself  and  his  wife,  and  for  the  loss  of  any  services  of  the  wife 
to  the  family.    Id. 

16.  The  Court  below  further  charged  the  jury  as  follows:  "The 
father  is  entitled  to  the  services  of  a  minor  child,  and  if  such  services 
were  lost  or  impaired  by  the  negligence  of  the  defendant,  the  father  is 
entitled  to  be  reasonably  compensated  for  such  loss  or  impairment. 
But  even  if  the  defendant  is  liable,  by  reason  of  its  negligence,  for  such 
loss  of  services,  a  recovery  can  be  had  only  for  such  a  sum  as  the  evi- 
dence shows  the  father  actually  sustainea  on  account  of  the  injuries 
complained  of,  caused  by  the  defendant's  negligence.  *  *  *  In 
estimating  the  value  of  the  daughter's  services  to  the  father  you  may 
consider  her  earnings  and  ability  to  labor."  Held  that  such  charge 
of  the  Court  expressly  limited  the  right  of  the  father  to  recover  for 
loss  of  services  and  expenses  during  his  daughter's  minority;  there 
being  no  suggestion  in  the  chai]^e  that  the  jury  might  aUow  the 
father  damages  for  the  loss  of  services  of  his  daughter  until  she  would 
have  attained  twenty-one  years,  had  she  lived  so  long,  and  that  there 
was  no  reason  to  suppose  that  the  jury,  in  view  of  instructions  given 
by  the  Court,  committed  any  such  error.  Peoples  Ry.  Co.  vs.  Bald- 
win*s  Admr,,  383. 

17.  In  an  action  of  trover,  brought  to  recover  the  value  of  certifi- 
cates of  stock,  the  measure  of  damages  is  the  value  of  the  stock  at  the 
time  of  its  conversion.    Layman  vs.  Slocomb  &  Co.,  403. 

Exemplary  Damaobs. 

18.  Exemplary  damages  may  be  allowed  for  torts  committed  with 
fraud,  actual  malice  or  deliberate  violence  or  oppression.  Farrow  vs. 
Hoffecher,  223. 

19.  The  general  rule  governing  the  measure  of  damages  in  this  State 
is  that  such  an  amount  should  be  allowed  as  will  be  a  reasonable  and 
adequate  compensation  for  the  injuries  sustained.  By  this  rule  the 
jury  should  be  governed  in  reaching  their  verdict,  unless  from  the 
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evidence  they  are  satisfied  that  the  injuries  were  inflicted  wantonly 
recklessly,  or  in  evident  disregard  of  the  rights  of  others.  If  they  ara 
so  satisfied,  they  may  add  to  the  amount  such  further  and  additional 
sum  by  way  of  puni^ment  as  in  their  judgment  seems  just  under  all, 
the  circumstances  of  the  case.    Id, 

See,  Skoniectny  vs.  Churchman,  226. 

See  also  Dbcbasbd  Party;  Mbasurb  op  Damaobs. 

DANGBR. — See  Position  o»  Danobr;  Blbctricitt. 

DEADLY  WEAPON.— See  Prbsumption    Arising  From  Usb  or. 

DEATH. 

WU.  City  Ry,  Co.  vs.  Cox,  1;  Lenkiwiat  vs,  WU.  CUy  Ry,  Co.,  64; 
Baldwin  vs.  Peoples  Ry.  Co.,  81 ;  Short  vs.  P.,  B.  &  W.  R.  R.  Co.,  108; 
Welch  vs.  B.  &  O.  R.  R.  Co.,  140;  Lynches  Execuirices  vs.  WU. 
CUy  Ry.  Co.,  192;  WU.  CUy  Ry.  Co.  vs.  Lynch* s  Executrices,  197; 
State  vs.  Morahan,  494. 

See  also  Dbcbasbd  Party;  Pbrsonal  Injuribb. 

DEATH,  SUGGESTION  OP.— See  Infant,  1. 

DEATH  PROM  SOME  OTHER  CAUSE  THAN  WOUND. 

But  even  though  the  act  was  unlawful,  if  death  resulted  from 
some  other  cause  uian  the  wound,  the  prisoner  cannot  be  convicted. 
It  is  well  established  law  that  where  the  wounds  are  adequate  or 
calculated  to  produce  death,  it  is  no  excuse  to  say  that  had  proper  care 
and  attention  been  given,  recovery  might  have  followed.  If  death 
ensues  from  a  wound  given  in  malice,  but  not  in  its  nature  mortal,  but 
which  being  neglected  or  mismanaged  the  person  dies,  this  would  not 
excuse  the  person  who  gave  it  and  he  would  be  held  guilty,  unless  he 
could  make  it  clearly  and  certainly  appear  that  maltreatment  of  the 
wound  or  the  misconduct  of  the  wounded  man,  and  not  the  wound 
itself,  was  the  sole  cause  of  his  death.  If,  however,  such  maltreat- 
ment or  misconduct  only  increased  the  danger  of  the  wound,  or  ac- 
celerated the  death,  it  would  be  no  excuse.    State  vs.  Morahan,  494. 

DECEASED. — See  Transaction  With  Dbcbasbd. 

DECEASED  PARTY. 

1 .  Under  the  law  of  this  State  a  book  of  ori^nal  entries  showing  an 
account  a^^ainst  a  deceased  person  for  professional  services  rendered 
b^  the  plamtiff  as  attorney  for  the  deceased  in  his  lifetime,  is  not  ad- 
missible upon  the  oath  of  the  plaintiff,  who  is  incompetent  to  testify 
as  to  "any  transaction  with  or  statement  by  the  testator."  Chandler 
vs.  Woodward,  #f  a/  54. 

2.  The  procedure  in  the  appointment  of  next  friend  to  prosecute 
an  action  brought  by  an  infant,  the  suggestion  of  the  death  of  the  in- 
fant, the  removal  of  the  next  mend,  and  the  substitution  of  the  ad- 
ministrator of  the  infant  as  plaintiff  in  the  action.  Baldwin  vs. 
Peoples  Ry.  Co.,  81. 

3.  The  plaintiff  cannot  recover  for  the  effects  of  tuberculosis,  or 
any  other  disease,  contracted  after  the  accident,  unless  it  is  satis- 
factorily shown  that  such  disease  was  the  natural  and  probable  conse- 
quence of  the  defendant's  n^ligence.    Id. 
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4.  Nor  can  there  ^  any  recovery  for  the  effects  of  any  disease  oon* 
tracted  before  the  accident,  unless  it  deaily  appears  from  the  evidence 
that  sudi  disease  was  aggravated,  or  increased,  by  the  negligent  act  of 
the  defendant,  and  even  then  recovery  conld  be  hiad  only  to  the  extent 
that  such  effects  were  so  aggravated  or  increased.    Id. 

See  also  Personal  Injuries. 

DEDUCTION  PROM  CONTRACT  PRICE.— See  Contract,  23. 

DEED. 

It  appearing  to  the  Court,  from  the  case  stated,  that  the  real  estate 
described  havmg  been  held  and  transferred  in  fee  simple  for  over 
fifty-eight  years,  and  that  no  claim  for  ground  rent,  nor  any  payment 
thereof  had  been  made  for  over  sixty  years,  held  that  the  deed  execut- 
ed by  the  plaintiffs  and  tendered  to  the  defendant,  would,  if  it  had 
been  accepted  have  conv^ed  to  the  defendant  in  fee  simple  the  said 
real  estate  dischaiged  of  ground  rent;  and  that  judgment  should, 
therefore,  be  entered  in  favor  of  the  plaintiffs.  Dougherty  vs.  Flemm- 
ing,  278. 

DEPECTS  IN  WORK.— See  Contract,  2. 


DEFENSE,  INABILITY  TO  PERPORM;  EPPECT  OP. 

1.  If  a  person  enters  into  a  special  contract  with  another,  mere  in- 
ability to  perform  the  contract  will  not  relieve  the  defatilting  party, 
except  he  be  prevented  by  the  act  of  God  or  by  the  public  enemy. 
WiUtams  vs,  Armowr  Car  Lines,  275. 

2.  If  the  defendant  engaged  to  deliver  to  the  plaintiff  at  a  certain 
place,  two  cars,  as  alleged  by  the  plaintiff,  and  did  not  so  deliver  them 
by  reason  of  a  shortage  in  the  cars  at  the  time,  whether  the  fact  of 
such  shortage  was  Icnown  to  the  plaintiff  or  not,  this  would  not  re- 
lieve the  d^endant  from  the  performance  of  its  contract.    Id. 

3.  In  such  case  the  plaintiff  would  be  entitled  to  recover  such  a 
sum  as  would  compensate  him  for  the  loss  or  damage  which  he  sus- 
tained by  reason  of  the  failure  of  the  defendant  to  perform  his  engage- 
ment with  him.    Id. 

DEMAND  AND  REPUSAL. 

1.  The  gist  of  the  action  of  trover  is  the  wrongful  conversion  of  the 
property  of  the  plaintiff  by  the  defendant,  and  it  may  be  shown  by  any 
competent  proof  of  the  actual  fact  of  its  appropriation  by  the  defen- 
dant to  his  own  use.  It  may  be  proved,  frimafcLcie,  by  a  demand 
upon  the  defendant  for  the  proper^  and  his  refusal  to  ddiver  it. 
Layman  vs.  Slocomb  &  Co.,  403. 

2.  While  such  demand  and  refusal  may  not  of  themselves  consti- 
tute a  conversion,  they  are  nevertheless  proper  and  competent  evi- 
dence to  be  submitted  to  the  jury,  and  to  be  considered  by  them 
in  determining  whether  there  was  a  conversion.    Id. 

See  also  Trovbr. 
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DEMURRER. 

1.  The  plaintiff  brought  an  action  against  the  defendant  to  re* 
cover  damages  for  injuries  resulting  from  defective  or  dangerous  con- 
ditions in  one  of  the  public  parks  (3  the  City  of  Wilmington.    To  the 

glaintiff's  declaration  the  defendant  demuried  on  the  ground  that  the 
ity  is  not  liable  in  damages  for  injuries  resulting  from  defective  or 
dangerous  conditions  in  its  public  parks.  P€nn4U  vs,  WUmingUm, 
229. 

2.  Demurrer  to  an  indictment  for  malicious  mischief  overruled. 
StaU  vs.  McCdUister.  €t.  aL,  301. 

3.  The  information  charged  that  the  defendant  made  corrupt  use 
of  money  as  an  inducement  or  reward  for  the  giving  a  vote  at  a  certain 
primary  election  held  b^  the  Republican  party,  etc.,  without  defining 
the  character  of  such  primary  ejection.    otaU  vs.  Short,  408. 

4.  The  information  was  specially  demurred  to.  because  it  did  not 
appear  that  said  primary  election  was  "held  for  the  purpose  of  nom- 
inating any  canmdate  or  candidates  to  be  voted  for  at  a  general, 
spedalor  municipal  election  in  this  State  or  elsewhere,"  as  provided 
in  Article  5.  Section  7  cfthe  ConstUtaion,  under  which  the  information 
was  fntmea.  In  other  words,  that  the  information  did  not  describe 
any  offense  under  the  penal  portion  of  the  Constitution.    Id. 

5.  The  Court,  consisting  of  two  Judges,  could  not  agree  upon  the 
question  raised  by  demurrer.    Id. 

6.  Demurrer  to  plaintiff's  declaration  sustained  on  the  eround  that 
the  property  owner  is  liable  for  the  unsafe  or  defective  concution  of  the 
footway  or  sidewalk  in  front  of  his  premises  only  upon  failure  to  repair 
after  notice  to  do  so,  given  in  accordance  with  the  statute.  FUith  vs. 
Cunningham,  97. 

See  also  Plbadino. 

DEMURRER  TO  PLEA  OP  ANTREPOIS  ACQUIT. 

1.  The  sufficiency  of  the  bar  of  theplea  of  former  acquittal,  is  to  be 
determined  by  ascertaining  whether  the  defendant  could  leeaXLy  have 
been  convicted  upon  the  |>evious  indictment,  for  if  he  could  not,  then 
his  life  or  liberty  was  not  in  jeopardy  under  that  prosecution  and  the 
plea  wottld  be  no  bar  to  his  trial  under  a  second  indictment.  State  vs. 
ICimbaU,  146. 

2.  The  first  indictment  chaiged  the  defendant  with  the  embezsle- 
ment  of  money,  the  second  with  the  embeszlement  of  a  check.  The 
evidence  in  the  former  trial  showed  that  the  check,  the  subject  of  the 
second  indictment,  was  endorsed  by  the  ddEendant,  deposited  in  a 
certain  Trust  Company  in  violation  of  his  agreement,  and  the  money 
thereon  paid  to  the  defendant.  Held,  that  uie  money  was  unlawfully 
received  by  the  defendant  by  said  check,  and  that  he  could  not,  there- 
fore, be  legally  convicted  of  the  embesslement ;  that  the  plea  of  former 
acquittal  constituted  no  bar  to  the  second  indictment — ^the  defendant 
not  having  been  in  jeopardy  under  the  first  indictment.    Id. 

DEPARTMENT  OP  ELECTIONS,  MEMBERS  OP. 

A  Writ  of  Quo  Warranto  was  issued  in  the  name  of  the  State  to 
determine  by  what  right  or  authority  Jacob  H,  Lewis  and  Thomas  A. 
D.  Hutson,  who  claimed  to  be  members  of  the  Department  of  Elec- 
tions for  the  City  of  Wilmington,  participated  in  the  transfer  and 
re{;istration  of  voters  preparatory  to  holding  a  municipal  election  in 
said  dtv.  Held,  on  demurrer,  that  said  Jacob  H.  Lewis  and  Thomas 
A.  D.  uutson  are  members  of  the  Department  of  Elections  for  the 
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City  of  Wilmington,  and  as  such  of  right  hold  and  exercise  the  ri^ht 
of  office  of  members  of  said  department,  among  the  rights  and  duties 
of  such  office  is  the  transfer  and  registration  of  voters,  preparatoiv  to 
holding  the  municipal  election  in  said  city.  State  ex.  reh  Ward  vs. 
Lewis,  et.  cU.,  211. 

DESERTION;  VOLUNTARY,  INVOLUNTARY. 

1.  Wilful  desertion,  in  the  statutorjr  intent  and  meaning,  is  Uie 
voluntary  separation  of  one  of  the  mamed  persons  from  the  other,  or 
the  volunUuy  refusal  to  renew  a  suspended  marital  relation,  without 
justification  either  in  the  consent  or  wrongful  conduct  of  the  other. 
The  onus  is  on  the  plaintiff  satisfactorily  to  prove  all  the  constituent 
elements  of  the  allef^ed  wilful  desertion.  If  he  fails  to  do  this,  and 
especially  if  the  evidence  discloses  that  the  wife's  separation  was 
either  by  his  compulsion  or  with  his  consent,  the  divorce  cannot  be 
granted      Ward  vs.  Ward^  364. 

2.  The  wife's  separation  by  the  husband's  compulsion  may  be 
caused  either  by  actuid  physical  force  against  her,  or  by  threats  and 
conduct  on  his  part  suffiaent  to  afford  her  reasonable  ground  for 
believing  or  f earmg  that  the  security  of  her  life  or  person  is  seriouslv 
endang^^,  unless  she  seeks  safety  by  leaving  him.  The  husband  s 
consent  to  his  wife's  departure  and  continued  separation  from  him 
may  be  either  express  or  implied,  and  may  be  proven  either  by  his 
direct  declarations  or  admissions,  or  by  such  conduct  and  other  cir- 
cumstances as  plainly  and  reasonably  import  such  consent.    Id. 

3.  Under  the  proven  and  admitted  facts  in  the  case,  held,  that  at 
the  time  of  the  wife's  departure  she  had  reasonable  ground  for  believ- 
ing or  fearing  that  the  security  of  her  oerson  was  seriously  endangered, 
unless  she  sought  safety  in  immemate  flight  from  her  husband's 
house  and  presence.  The  threats  of  bloodshed,  the  presence  of  his 
revolver,  the  bolting  of  the  doors,  and  the  recent  violent  personal  en- 
counter only  two  nights  previously  might  well  exite  alarm  and  fear 
of  serious  bodily  injury,  or  worse,  in  the  breast  of  a  woman.    Id. 

4.  The  controlling  question  is  not  whether  the  husband's  language 
and  conduct  at  the  time  of  the  separation  were  mere  rhodamontaae, 
without  actual  intent  or  purpose  in  his  mind  to  Idll  or  beat  her,  but 
whether  these  and  all  the  other  circumstances  reasonably  warranted 
her  in  believing  or  fearing  that  he  would  then  and  there  injuriously 
assault  her,  unless  she  immediately  departed.    Id. 

5.  If  the  wife's  separation  from  her  husband  was  by  his  compul- 
sion, then  it  was  not  a  wilful  desertion  in  legal  contemplation;  and 
hence  its  continuance  has  been  with  his  consent,  as  must  be  presumed 
until  the  contrary  is  satisfactorily  proven  by  evidence  showing  that 
she  voluntarily,  and  without  justification,  has  since  refused  or  failed 
to  renew  her  marital  relations  with  him.    Id. 

6.  Under  the  circumstances  proved  in  the  case,  held,  that  it  was 
the  duty  of  the  husband  to  have  sought  for  his  wife  the  next  day  after 
the  separation,  or  at  the  earliest  reasonable  opportunity  in  order  to 
explain  his  mistake  and  threatening  language  and  conduct  and  as- 
sure her  of  her  future  safety  and  care  in  his  society  and  home.    Id. 

DESTRUCTION  OP  MATERIALS.— See  Contract,  3. 
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1.  The  testator  devised  to  his  dau^ter  one-half  of  the  farm  upon 
which  he  resided  "  to  her  heirs  if  she  would  have  any  children;  if  she 
should  have  none  it  is  to  descend  to  the  oldest  son  of  John  W.  Reed 
(George  W.  Reed),  if  he  should  have  any  lawfully  b^otten  at  her 
death  if  he  should  have  no  male  heirs  it  is  to  descend  to  all  her  heirs 
alike,  except  to  Jolm  W.  Reed  himself.  But  shsiU  not  prohibit  his 
heirs  from  receiving  his  part."  Held,  that  George  W.  Reed  took 
only  a  life  estate  in  the  land  so  devised.        In  reKeed's  Estate,  30. 

2.  It  appearing  to  the  Court,  from  tbe  case  stated,  that  the  real  es- 
tate described  having  been  held  and  transferred  in  fee  simple  for  over 
fifty-eisht  years,  and  that  no  claim  for  ground  rent,  nor  any  payment 
thereof  had  been  made  for  over  sixty  years,  held  that  the  deed  execut- 
ed by  the  plaintiffs  and  tendered  to  the  diefendant,  would,  if  it  had 
been  accepted  have  conveyed  to  the  defendant  in  fee  simple  the  said 
real  estate  discharged  of  ground  rent;  and  that  judgment  should, 
therefore,  be  entered  in  favor  of  the  plaintiffs.  Dougherty  vs.  Flemm^ 
ing,  278. 

See  also  Wills. 


DIRECTORS,  DUTY  OP.— See  Corporation.  3. 

DISCHARGE  OP  PIREARM. 

It  is  well  settled  in  this  State  that  the  violation  of  a  lawful  ordi- 
nance of  a  city  or  town  is  in  itself  such  negligence  as  would  render  the 
wrong-doer  hable  for  any  injuries  resulting  therefrom.  Farrow  vs. 
Hoffecher,  223. 

DISCHARGE  OP  GOODS  FROM  ATTACHMENT.— See  Practicb,  1. 

DISEASE,   CONNECTION   WITH    INJURY. 

In  actions  brought  to  recover  damages,  alleged  to  have  been  caused 
by  the  defendant  s  negligence,  the  Court  below  charged  the  jury  as 
follows,  viz.:  "The  defendant  can  be  held  liable  only  for  such  negli- 
gence as  constituted  the  proximate  cause  of  the  injuries  complained 
of .  ♦  ♦  ♦  In  order  for  the  plaintiff  in  either  of  the  cases  before 
you  to  recover  at  all,  it  must  be  proved  to  your  satisfaction  that  the 
defendant's  negligence  was  the  proximate  cause  of  the  injuries  com- 
plained of.  The  plaintiffs  cannot  recover  in  either  case  for  the  effects 
of  tuberculosis  or  any  other  disease  contracted  after  the  accident, 
unless  it  is  satisfactorily  shown  to  the  jurv  that  such  disease  was  the 
natural  and  probable  consequence  ot  the  defendant's  negligence. 
Nor  can  there  be  any  recovery  for  the  effects  of  any  disease  contracted 
before  the  accident  unless  the  jury  are  clearly  satisfied  from  the  evi- 
dence that  such  disease  was  aggravated  or  increased  by  the  negli- 
gent act  of  the  defendant,  and  even  then  recovery  could  be  had  onlv  to 
the  extent  that  such  effects  were  so  aggravated  or  increased."  Held, 
that  there  was  no  error  in  the  charged  the  Court,  and  that  the  addi- 
tion of  the  words  insisted  on  by  the  defendant,  viz.,  "It  must  appear 
that  the  injury  ought  to  have  been  foreseen  by  the  defendant  in  the 
light  of  the  attending  circumstances,"  would  probably  have  tended 
rather  to  confuse  than  to  aid  the  jury  in  readiing  a  proper  conclusion. 
Baldwin  vs.  Peofles  Ry.  Co.,  81;  Affd.  in  Peoples  Ry.  Co.  vs.  Bald- 
win's Admr.,  38d. 
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DIVORCE. 

L  Wilful  desertion,  in  the  statutoiy  intent  and  meaning,  is  the 
voluntary  separation  of  one  of  the  married  persons  from  the  other,  or 
the  voluntary  refusal  to  renew  a  suspended  marital  relation,  without 
justification  either  in  the  consent  or  wrongful  conduct  of  tiie  other. 
The  onus  is  on  the  plaintiff  satisfactorily  to  prove  all  the  constituent 
elements  of  the  alleged  wilful  desertion.  It  he  fails  to  do  this,  and 
especially  if  the  evidence  discloses  that  the  wife's  s^aration  was  either 
by  his  compulsion  or  with  his  consent,  the  divorce  cannot  be  granted. 
Ward  vs.  Ward,  364. 

2.  The  wife's  separation  by  the  husband's  compulsion  may  be 
caused  either  by  actual  physical  force  against  her,  or  by  threats  and 
conduct  on  his  part  sufficient  to  afford  her  reasonable  ground  for  be- 
lieving or  fearing  that  the  security  of  her  life  or  person  is  seriously  en- 
dangered, unless  she  seeks  safe^  by  leaving  him.  The  husband's 
consent  to  his  wife's  departure  and  continued  s^aration  from  him 
may  be  either  express  or  implied,  and  may  be  proven  either  by  his 
direct  declarations  or  admissions,  or  by  such  conduct  and  other  cir- 
cumstances as  plainly  and  reasonably  import  such  consent.    Id. 

3.  Under  the  proven  and  admitted  facts  in  the  case,  held,  that  at 
the  time  of  the  wife's  departure  she  had  reasonable  ground  for  be? 
lieving  or  fearing  that  the  security  of  her  person  was  seriously  en- 
dangered, unless  she  sought  safety  in  immediate  flight  from  her  hus- 
band's house  and  presence.  The  threats  of  bloodshed,  the  presence 
of  his  revolver,  the  bolting  of  the  doors,  and  the  recent  violent  person- 

.    al  encounter  only  two  nights  previously  might  well  ezicte  alarm  an 
•   fear  of  serious  bodily  injury,  or  worse,  in  the  breast  of  a  woman.    Id. 

4.  The  controlling  question  is  not  whether  the  husband's  language 
and  conduct  at  the  time  of  the  separation  were  mere  rhodomontadft 
without  actual  intent  or  purpose  in  his  mind  to  Idll  or  beat  her,  but 
whether  these  and  all  the  other  circumstances  reasonably  warranted 
her  in  believing  or  fearing  that  he  would  then  and  there  injuriously 
assatilt  her,  unless  she  immediately  departed.    Id. 

5.  If  the  wife's  separation  from  her  husband  was  by  his  compul- 
sion, then  it  was  not  a  wilful  desertion  in  legal  contemplation;  and 
hence  its  continuance  has  been  with  his  consent,  as  must  be  presumed 
until  the  contrary  is  satisfactorily  proven  by  evidence  showing  that 
she  voluntarily,  and  without  justification,  has  since  refused  or  failed 
to  renew  her  marital  relations  with  him.    Id. 

6.  Under  the  circumstances  proved  in  the  case,  held,  that  it  was 
the  duty  of  the  husband  to  have  sought  for  his  wife  the  next  day  after 
the  separation,  or  at  the  earliest  reasonable  opportunity  in  order  to 
explain  his  mistake  and  threatening  language  and  conduct  and  assure 
her  of  her  future  safety  and  care  in  his  society  and  home.    Id. 

DIVIDED  COURT. 

1.  The  information  charged  that  the  defendant  made  corrupt  use 
of  money  as  an  inducement  or  reward  for  the  giving  a  vote  at  a  certain 
primary  election  held  by  the  Republican  party,  etc.,  without  defining 
the  character  of  such  primary  ejection.    State  vs.  Short,  408. 

2.  The  information  was  specially  demurred  to,  because  it  did  not 
appear  that  said  primary  election  was  "held  for  the  purpose  of  nom- 
inating any  canoidate  or  candidates  to  be  voted  for  at  a  general, 
special  or  municipal  election  in  this  State  or  elsewhere,"  as  provided 
in  Article  5,  Section  7  of  the  Constitution,  under  which  the  information 
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was  framed.     In  other  words,  that  the  informatioii  did  not  describe 
any  offense  under  the  penal  portion  of  the  Constitution.    Id. 

3.  The  Court,  consisting  of  two  Judges,  could  not  agree  upon  the 
question  raised  by  demurrer.    Id, 

DUE  CARE. 

1.  Negligence  has  been  termed  the  want  of  ordinary  care  that  is. 
the  want  of  such  care  as  a  reasonably  prudent  and  careful  man  would 
exercise  under  similar  circumstances.  It  has  been  termed  the  failure 
to  observe,  for  the  protection  of  the  interests  of  another,  that  dc«ppee 
of  care,  prudence  and  vigilance  wihch  the  circumstances  justly  de- 
mand, whereby  such  other  person  suffers  injury.  LenhmncM  vs.  WU. 
CUv  /^y-  Co.,  64. 

2.  There  is  no  presumption  of  n^ligence,  either  on  the  part  of  the 
plaintiff  or  on  the  part  of  the  defendant,  from  the  mere  fact  that  the 
plaintiff  was  injured  by  bdng  struck  by  a  car  of  the  defendant  com- 
pany.   Id. 

3.  The  care,  skill  and  diligence  reouired  on  the  part  of  common 
carriers  of  passengers  for  hire,  stated.    Baldwin  vs.  Peoples  Ry.  Co.  ,81. 

4.  In  every  case  each  party  has  the  right  to  presume  that  the  other 
party  will  do  nis  duty,  but  such  presumption  in  no  wise  relieves  such 
party  of  the  duty  ox  exercising  ordinary  and  reasonable  care  on  his 
own  part.    Short  vs.  P.,  B.  6r  W.  R.  R.,  108. 

5.  If  it  is  shown  that  the  railway  company  was  running  its  shifter 
or  car  in  violation  of  an  ordinance  of  the  dtjr,  such  violation  would 
constitute  negligence  on  the  part  of  the  company  and  it  would  be 
liable  if  such  negligence  was  the  cause  of  the  accident  and  the  plain- 
tiff's own  negligence  did  not  contribute  thereto.  But  if  the  deceased 
could,  by  the  exercise  of  due  care  and  caution  on  his  part,  have  avoid- 
ed the  accident,  it  was  his  duty  to  do  so,  and  his  failure  so  to  do  would 
prevent  him  from  recovering,  no  matter  if  the  speed  of  the  shifter  was 
excessive  and  illegal,  and  no  lookout  was  kept  or  maintained  by  the 
company.    Id. 

6.  In  determining  whether  the  deceased  was  at  the  time  of  the 
accident  exercising  reasonable  care  and  caution,  the  jury  may  con- 
sider the  ease  or  difficulty  of  seeing  an  approaching  train,  any  warning 
or  notice  that  may  have  been  given,  or  the  want  or  absence  of  any 
warning  or  notice,  of  the  approaching  engine  and  car,  and  any  and  au 
other  facts,  circumstances  and  conditions  shown  by  the  evidence  to 
have  been  existing  at  the  time  of  the  accident  bearing  upon  the  point.  Id. 

7.  The  right  of  the  railway  company,  and  the  right  of  the  public, 
must  each  be  exercised  with  due  Te^&rd  to  the  right  of  the  other,  and 
the  right  of  each  must  be  exercised  in  a  reasonable  and  careful  manner 
so  as  not  unreasonably  to  abridge  or  interfere  with  the  right  of  the 
other.     Clay  vs.  Peoples  Ry.,  136. 

8.  It  is  the  duty  of  the  company  to  use  reasonable  care  in  operat- 
ing its  cars,  to  move  its  cars  at  a  reasonable  rate  of  speed,  and  to 
slow  upor  stop  if  need  be  where  danger  is  imminent.    Id. 

9.  There  is  a  like  duty  of  exercising  reasonable  care  on  the  part  of 
the  people  using  the  public  highway,  to  stop,  and  if  need  be,  to  turn 
out  when  danger  is  threatened.    Id. 

10.  The  person  in  the  management  of  the  car,  and  the  person  in  the 
management  of  the  vehicle,  are  both  bound  to  the  reasonable  use  of 
their  sight  and  hearing  for  the  prevention  of  accident,  and  to  the  exer- 
cise of  such  reasonabte  caution  as  an  ordinarily  careful  and  prudent 
person  would  use  under  like  circumstances.    Id. 
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11.  In  approaching  the  crossing  of  a  street  in  general  use  by  the 
public,  increiased  care  shotdd  be  exercised  by  the  person  in  charge  of 
the  car  to  avoid  collision  with  persons  or  venides  who  may  be  travel- 
ing on  such  streets.  He  should  not  approach  such  crossing  at  a  dan- 
gerous speed  or  without  giving  due  and  timely  warning;  and  if  his 
view  is  obstructed  by  buudings  or  otherwise,  his  care  and  diligence 
should  be  increased  in  proportion  to  such  conditions.    Id. 

12.  The  motorman,  and  the  driver  of  the  vehicle,  have  each  the 
right  to  presume  that  the  other  will  act  as  a  reasonable  person  under 
all  the  circumstances  of  the  occasion,  until  the  contrary  appears.    Id, 

13.  The  law  regards  a  railroad  crossing  as  a  place  of  danger,  the 
very  presence  of  such  a  crossing  is  notice  to  the  person  approadoing,  or 
attempting  to  cross  it,  of  danger;  and  he  is  required  at  least,  to  Took 
and  listen  for  an  approaching  train  before  venturing  upon  the  tracks. 
Welch  vs.  B.  &  O.  R.  R.,  140. 

14.  The  servants  of  a  railway  company,  and  the  driver  of  a  vehicle* 
have  each  the  ri^ht  to  presume  that  the  other  will  act  as  a  reasonable 
person  under  all  conditions  and  surroundings  of  the  crossing  until 
the  contrary  shall  appear. 

15.  While  a  railroad  company  is  under  no  original  obligation  to 
place  a  signal  bell  or  gong  at  a  particular  crossing,  yet  if  it  has  done  so, 
and  has  maintained  the  same  for  a  long  time,  travelers  over  such  cross- 
ing have  the  right  to  presume,  if,  upon  approaching  said  crossing  the 
h&l  or  gong  is  not  rinfmg,  that  they  may  pass  over  the  crossing  saiely, 
if,  in  the  exercise  of  due  care  and  caution  nothing  appears  to  the  con- 
trary.   Id. 

16.  The  plaintiff's  intestate  being  deceased,  the  law  clothes  him 
with  the  presumption  that  in  approaching  the  crossing  and  going  upon 
the  tracl^  at  the  time  of  the  acadent,  he  was  in  the  exercise  of  reason- 
able care  and  caution;  but  such  presumption  may  be  rebutted  by  the 
evidence.    Id. 

17.  The  respective  rights  of  a  street  railway  company  and  the 
public  upon  the  streets  of  a  city,  defined.  Lynch's  Execuirices  vs- 
WU.  City  Ry.,    192. 

18.  As  a  i^eneral  rule,  the  person  in  the  management  of  the  car  and 
the  pedestrian  are  both  bound  to  the  reasonable  use  of  their  sight  and 
hearing  for  the  prevention  of  accidents,  and  to  the  exercise  of  such 
reasonable  caution  as  an  ordinarily  careful  and  prudent  person  would 
use  under  like  circumstances.    la. 

19.  Duty  of  a  person  approaching  railway  crossing  defined.    Id. 

20.  Reasonable  care  when  applied  to  tbe  control  and  management 
of  a  steamboat  in  motion,  imports  all  the  care  which  the  particular 
circumstances  of  the  place  and  occasion  reasonably  require.  Duggan 
vs.  N.  J.  &  Wm.  Ferry  Co.,  318. 

21.  A  steamboat  company  is  bound  to  provide  skillful  and  careful 
servants,  competent  in  every  respect  for  the  posts  they  are  appointed 
to  fill  in  their  service;  and  is  responsible  not  only  for  their  possession 
of  such  care  and  skill,  but  also  for  the  continued  application  of  such 
qualities  at  all  times.     Id. 

22.  Where  trolley  cars  are  propelled  by  electricity  great  care  is  re- 
quired in  the  construction  and  maintenance  of  electricity-bearing 
wire,  so  that  life  and  property  may  be  reasonably  prot^rted  and 
accidents  prevented.  But  this  common  knowledge  of  the  danger 
of  electricity  imposes  like  great  care  and  precaution  upon  the  travder 
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upon  the  hifffaway  who  has  been  warned  of  its  dangerous  condition* 
Wagner  vs,  Feoptes  Ry.  Co.,  303. 

23.  Such  warning  imposes  upon  the  traveler  the  duty  of  the  reas' 
enable  exercise  of  all  his  laculties  to  prevent  accident,  and  if  he  fail  so 
to  do  at  the  time  of  the  accident  he  would  be  guilty  of  contributory 
negligence.  If  he  could,  by  the  reasonable  use  of  his  eyesight,  have 
seen  the  sagged  wire  in  time  to  prevent  the  accident  and  faued  to  do 
so,  he  cannot  recover,  even  though  the  defendant  was  also  negligent. 
Id» 

24.  A  common  carrier  of  this  character  is  held  to  strict  care  in  the 
safe  transportation  of  its  passengers,  but  it  is  not  an  insurer  of  their 
safety  imder  all  circumstances,  being  only  responsible  for  its  negli- 
gence.    Coyle  vs.  Peoples  Ry.  Co.,  464. 

25.  On  the  other  hand,  there  is  a  duty  resting:  upon  the  passenge' 
to  act  with  prudence  and  to  use  the  means  provided  for  his  transpoi^ 
tation  with  reasonable  discretion  and  care,  and  if  his  negligent  act 
contributes  to  the  injury  of  which  he  complains,  he  cannot  recover. 

26.  Reasonable  care  is  such  care  as  a  person  of  ordinary  prudence 
would  exercise  under  similar  circumstances;  such  care  bemg  propor- 
tioned to  the  risk  incurred.    Id. 

27.  The  defendant  railway  company  could  move  its  car  only  along 
its  railway  in  the  street  within  a  nxed  space,  and  within  that  space 
necessarily  had  the  ri^ht  of  way  as  agamst  other  persons  using  the 
street  on  foot  or  in  vehicles.  Such  others  so  using  the  street  had  no 
right  unnecessarily  to  obstruct  or  interfere  with  sudi  ri^ht  of  way,  and 
thereby  delay  persons  traveling  in  said  cars.  In  using  said  street 
each  party  was  bound  to  have  reference  to  its  reasonable  use  by 
others.    Ewans  vs.  WU.  City  Ry.  Co.,  468. 

28.  Where  two  persons  are  riding  together,  the  one  driving  the 
vehicle,  the  negligence  of  the  driver  may  not  be  imputed  to  his  fellow- 
rider,  but  such  fellow-rider  is  not  thereby  relieved  of  responsibility. 
He  is  as  much  botmd  as  the  driver  to  the  exercise  of  reasonable  care 
and  caution  to  prevent  accident.    Id. 

29.  Duty  of  common  carrier  of  passengers  and  of  passenger  de- 
fined.    File  vs.  WU.  City  Ry.  Co.,  463. 

30.  While  the  common  carrier  is  held  to  strict  care  in  the  safe 
transportation  of  passengers,  yet  it  must  be  borne  in  mind  that  it  b 
by  no  means  an  insurer  of  their  safety,  but  is  only  responsible  for  its 
<>wn  neg,igence  in  case  of  injury.     Id. 

31.  Reasonable  care  would  be  such  care  as  a  man  of  ordinary 
prudence  would  take  under  similar  circumstances  to  avoid  accident. 
The  care  should  be  in  proportion  to  the  risk  to  be  incurred  in  all  cases. 
Id. 

DUTY  OF  WIFE;  DUTY  OP  HUSBAND. 

1.  If  the  wife's  separation  from  her  husband  was  by  his  compul- 
sion, then  it  was  not  a  wilful  desertion  in  legal  contemplation;  and 
hence  its  continuance  has  been  with  his  consent,  as  must  be  pre- 
sumed until  the  contrary  is  satisfactorily  proven  by  evidence  show- 
ing that  she  voluntarily,  and  without  justification,  has  since  refused 
or  failed  to  renew  her  marital  relations  with  him.  Ward  vs.  Ward, 
364. 
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2.  Under  the  dixnimstances  proved  in  the  case,  held,  that  it  was  the 
duty  of  the  husband  to  have  sought  for  his  wife  the  next  day  after  the 
separation,  or  at  the  eaiiiest  reasonable  opportunity  in  oraer  to  ex- 

giain  his  mistake  and  threatening  language  and  conduct  and  assure 
er  of  her  future  safety  and  care  in  his  society  and  home.    Id. 

DWELLING  HOUSE.— See  Arson. 

EATING  HOUSE.— See  Inn  or  Tavbrn. 

EJECTING  A  TRESPASSER  PROM  PREMISES. 

A  person  has  a  ri^ht  to  eject  from  his  premises,  anyone  who  is  acting 
in  a  disorderly  or  mipropcr  manner,  and  to  effect  this  he  may  use 
sufficient  force  to  accomplish  this  purpose;  but  if  he  employs  mofe 
than  is  sufficient  to  attain  this  end  ne  becomes  a  trespasser  ab-miiio. 
StaU  vs.  Woods,  499. 

ELECTION.— See  Primary  Elbction. 

ELECTRICITY ;  DANGER  OP. 

Where  trolley  cars  are  propelled  by  electricity  great  care  is  required 
in  the  construction  and  mamtenance  of  electricity-bearing  wire,  so 
that  life  and  property  may  be  reasonably  protected  and  accidents  pre- 
vented. But  this  common  knowledge  of  the  danger  of  electricitv  im- 
poses like  great  care  and  precaution  upon  the  traveler  upon  the  high- 
way who  has  been  warned  of  its  dangerous  condition.  Wcigiter  vs. 
P€OpUs  Ry.  Co.,  393. 

EMBEZZLEMENT. 

1.  Money  unlawfully  taken  or  received  cannot  be  the  subject  of 
embezzlement.  To  support  an  indictment  for  the  embesslement  of 
money,  or  any  other  thing,  the  facts  must  show  that  it  was  lawfully 
taken  or  received  by  the  accused.    State  vs.  Kimball,  146. 

2.  The  first  indictment  charged  the  defendant  with  the  embessle- 
ment of  money,  the  second  with  the  embMslement  of  a  check.  The 
evidence  in  the  former  trial  showed  that  the  check,  the  subject  of  the 
second  indictment,  was  endorsed  by  the  defendimt,  deposited  in  a 
certain  Trust  Companv  in  violation  of  his  agreement,  and  the  money 
thereon  paid  to  the  defendant.  Held,  that  the  money  was  unlaw- 
fully received  by  the  defendant  on  said  check,  and  that  he  could  not, 
therefore,  be  legally  convicted  of  the  embezzlement;  that  the  pleaoc 
former  acquittal  constituted  no  bar  to  the  second  indictment — the 
defendant  not  having  been  in  jeopardy  under  the  first  indictment. 
Id. 

ENDORSEMENT.— See  Bond. 
ENEMY,  PUBLIC— See  Contract,  15. 

ERROR. 

Held,  that  the  Court  below  erred  in  refusing  to  instruct  the  jury  to 
return  a  verdict  in  favor  of  the  defendant,  and  judgment  reversed 
American  Bridgs  Co.  vs.  ValetUi,  370. 
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BSTOPPBL. — See  Byidbncb,  Admissions,  Confbssions,  2. 
BVIDBNCB. 

BVBDBN  OF  Proof. 

1.  The  defendant,  when  he  lelies  upon  contributonr  negligence  on 
the  part  of  the  plaintiff,  to  escape  liabwty,  must  satisfy  the  juiy  by  a 
preponderance  of  the  evidence  that  contributory  n^ligence  on  the 
part  of  the  plaintiff  was  the  proximate  cause  of  the  injury  complained 
of.    L^nkwicM  vs.  WU.  City  Ry.  Co,.  64. 

2.  In  an  action  for  slander  the  plea  of  the  truth  is  a  good  and  su£S- 
dent  defense  if  it  is  clearly  and  fully  established  by  the  evidence  in  the 
case.  But  the  burden  of  such  proof  is  on  the  defendant.  He  must 
stand  or  faXL  upon  his  plea  of  justification  or  truth.  The  defendant 
must  prove  that  the  words  uttered  by  him  were  true  in  substance  and 
in  fact,  as  to  all  the  material  facts  of  a  slander,  and  the  charge  must 
be  made  out  by  positive  or  circumstantial  evidence.  No  suspicion, 
however  strong,  will  amount  to  a  justification.  Bennum  vs,  Cour- 
0S€V,  74. 

3.  When  the  plaintiff  in  an  action  for  personal  injuries  has  averred 
that  the  defendant  had  no  legal  right  or  authority  to  run  its  car  and 
engine  on  the  spur  of  track  and  over  the  sidewalk  at  the  point  where 
the  accident  occured,  the  burden  is  upon  the  plaintiff  to  prove  it;  and 
not  having  proved  it,  it  cannot  be  presumed  to  be  true  because  the 
defendant  did  not  show  that  he  had  such  right  or  authority.  Short  vs. 
P.  B.  &  W.  R.  R.,  108. 

4.  The  burden  of  provinj^  negligence  on  the  part  of  the  defendant 
company  is  upon  the  plaintiffs,  and  there  is  no  presumption  of  negU- 
genoe  on  the  part  of  the  defendant  from  the  single  fact  that  the  plam- 
tifb'  intestate  was  injured  by  being  struck  by  a  car  owned  or  operated 
bv  the  defendant  company.    Lynch's  Executrices  vs.  WU.  Ci$y  Ry., 

6.  The  burden  of  proving  negligence  on  the  part  of  the  plaintiffs' 
intestate  rests  upon  the  defendant,  and  no  presumption  of  negligence 
on  the  part  of  the  deceased  is  to  be  drawn  nom  the  mere  fact  tmtt  he 
was  injured  by  a  car  of  the  defendant  company.    Id. 

6.  The  burden  of  proving  negligence,  wnether  of  the  defendant  or 
the  plaintiff,  rests  upon  the  party  by  whom  such  n^ligence  is  alleged. 
Coyle  vs.  Peoples  Ry.  Co.  464 ;  Ewans  vs.  WU.  City  Ry.  Co.,  458. 

7.  If  the  jury  is  satisfied  from  the  evidence  that  the  defendant  was 
guilty  of  negligence  as  charged,  yet  the  plaintiff  cannot  recover  if  he 
himself  was  gmlty  of  negligence  which  contributed  to  the  accident  in 
which  he  was  injured.  Such  contributorv  negligence  of  the  plaintiff, 
however,  is  not  to  be  presumed,  and  the  buraen  of  proving  it  is 
upon  the  defendant  unless  it  otherwise  appears  from  the  evidence  in 
the  case.    File  vs.  WU.  City  Ry.  Co.,  463. 

Admissibility. 

8.  In  an  action  of  assumpsit  to  recover  for  labor  and  materials  fur- 
nished by  the  plaintiffs  in  repairing  an  automobile  for  the  defendant, 
held  that  there  was  nothing  m  the  evidence  adduced  in  the  case  that 
supported  the  counter  claim  made  by  the  defendant  and  which  would 
enable  him  to  set-off  or  recoup  his  alleged  claim  for  damages.  Ver- 
derma  vs.  Hansen  and  Smith,  78. 

9.  Although  work  and  materials  was  done  and  furnished  by  the 
plaintiffs  as  aUeged.  yet  if  the  same  were  of  such  a  character  as  to  be  of 
no  ben^t  to  the  adEendant,  the  plaintiffs  would  not  be  entitled  to 
recover.    Id. 
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10.  If  in  perfonning  the  work  in  an  unskillful  manner  the  plaintiff 
destroyed  materials  furnished  by  the  defendants,  the  value  of  such 
matenals  so  destroyed  would  be  a  proper  set-off,  by  way  of  recoup- 
ment aeainst  the  plaintiff's  claim.  But  if  the  ddEendants  with  a  full 
knowMge  of  such  destruction  of  materials,  unconditionally  promised 
to  pay  the  plaintiff's  demand ;  or,  if  they  or  their  duly  accredited  a^ent 
unconditionally  accepted  the  work,  it  would  be  evidence  of  a  waiver 
on  the  part  of  the  defendants.    Byg  vs,  McCaulky  &  Son  Co.,  115. 

11.  Money  unlawfully  taken  or  received  cannot  be  the  subject  of 
embezzlement.  To  support  an  indictment  for  the  embezzlement  of 
money,  or  any  other  thing,  the  facts  must  show  that  it  was  lawfully 
taken  or  received  by  the  accused.    StaU  vs.  KnnbcUl,  146. 

12.  The  first  indictment  charged  the  defendant  with  the  embezzle- 
ment of  money,  the  second  with  the  embezzlement  of  a  check.  The 
evidence  in  the  former  trial  showed  that  the  check,  the  subject  of  the 
second  indictment,  was  endorsed  by  the  ddfendant,  deposited  in  a 
certain  Trust  Company  in  violation  of  his  agreement,  and  the  money 
thereon  paid  to  the  defendant.  Held,  that  uie  money  was  unlawfully 
received  by  the  defendant  on  said  check,  and  that  he  could  not,  there- 
fore, be  legally  convicted  of  the  embezzlement^  that  the  plea  of  former 
acquittal  constituted  no  bar  to  the  second  indictment — the  defendant 
not  having  been  in  jeopardy  under  the  first  indictment.    Id. 

13.  In  a  trial  for  using  a  female  child  for  the  purpose  of  sexual  inter- 
course, there  being  but  one  such  act  alleged  in  the  indictment,  the 
State  cannot  prove  other  acts  of  a  like  doaracter.  State  vs.  Dlugo- 
ginta,  151. 

14.  The  State  may  ask  the  prosecuting  witness  if  she  is  prtt^nant  as 
the  result  of  her  sexual  intercourse  witn  the  defendant,  it  being,  if 
proved,  a  circumstance  to  go  before  the  jury  in  corroboration  of  the 
charge  made  by  her.    Id. 

15.  The  State  may  not  ask  the  defendant  in  cross  examination  if  he 
was  not  discovered  several  months  after  the  alleged  offense  was  com- 
imitted  with  his  hands  on  the  person  of  the  prosecuting  witness,  and 
her  clothes  up.    Id. 

16.  The  defendant  cannot  put  in  testimony,  in  reply  to  that  of  the 
State,  which  he  should  have  mtroduced  wh^  putting  in  his  defense. 

Id, 

17.  In  an  insurance  policy  the  "iron  safe  clause"  is  a  covenant 
which  constitutes  a  warranty  on  the  part  of  the  insured,  a  breach  of 
which  would  prevent  his  recovery.  The  plaintiff  must  show  at  least 
a  substantial  compliance  with  every  material  part  of  said  clause,  or 
fail  in  his  suit.     CotU.  Ins.  Co.  vs.  Rosenberf,  174. 

18.  Certain  inventories,  admitted  in  evidence  and  which  disclosed 
the  kinds  of  goods  in  stock,  with  their  value,  although  not  so  full  and 
particular  as  might  be  expected  or  desired,  held  to  substantially  com- 
ply with  the  requirements  of  the  policy,  and  to  be  inventories  within 
the  meaning  of  the  "iron  safe  clause"  and  were  sufficient  to  inform  the 
company,  with  reasonable  certainty,  of  the  character,  quantity  and 
value  ot  the  goods  in  stock,  and  tfaiat  is  all  that  is  required.    Id. 

19.  Although  the  plaintiff  in  his  proof  of  loss  stated  his  total  loss  or 
damage  to  be  about  $4700,  he  is  not  thereby  precluded  from  asserting 
such  statement  to  be  erroneous,  and  explaimng  the  error  if  he  can^  and 
proving  upon  the  trial  a  greater  loss  than  the  amount  claimed  in  such 
proof  of  loss.    Id. 
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20.  All  books  and  papers  that  the  insured  was  required  by  the 
"iron  safe  clause"  to  produce  for  the  inspection  of  the  company  should 
be  produced  in  a  reasonable  time,  but  the  Court  cannot  say,  as  matter 
of  law,  that  the  production  of  such  books  or  papers  at  Hie  trial  of  the 
cause  IS  not  a  production  of  the  same  in  a  reasonable  time.  That  is  a 
question  to  be  determined  by  the  jury  under  all  the  facts  and  circum- 
stances of  the  case  as  disclosed  by  the  evidence.    IcT. 

21.  It  is  not  necessary,  in  order  to  sustain  the  indictment,  for  the 
State  to  show  that  all  the  items  or  any  particular  item  in  the  bill  pre- 
sented was  false,  because  satisfactory  evidence  of  the  falsity  of  an^ 
one  of  the  separate  items  set  forth  in  the  indictment  would  be  suffi- 
cient.   State  V5.  Hartnett,  204. 

22.  While  it  is  necessary  in  an  action  to  recover  for  the  price  of  an 
interest  in  a  vessel  for  the  plaintiff  to  show  that  the  amount  claimed 
has  not  been  paid,  it  is  not  necessary  that  any  specific  language  or 
words  should  be  used.  It  is  for  the  jury  to  say  trom  the  testimony 
whether  the  purchase  price  has  or  has  not  been  paid.  Cromwell  et,  ci, 
vs.  Granfield,  333. 

23.  Testimony  given  upon  which  the  defendant  was  adjudged 
guilty.    State  vs.  Barr,  340. 

24.  Although  it  is  allied  in  the  information  that  a  general  election 
was  held  it  is  not  essential  that  it  be  proved,  because  the  Court  will 
take  judicial  notice  of  the  fact.    Id. 

26.  The  words — "If  you  will  vote  the  Republican  ticket  I  will  pay 
you  twenty  dollars  after  the  polls  have  closed,"  is  an  offer  to  pay  the 
person.  The  Constitutional  provision  does  not  require  an  acceptance 
of  the  offer.  The  offer  would  be  sufficient  and  complete  if  tlie  pro- 
position was  immediately  rejected.  There  is  no  tender  needed  to 
make  an  offer.    Id. 

26  No  direct  proof  was  made  at  the  trial  that  there  had  been  an 
examination  or  waiver  of  it,  but  a  bail  bond  signed  by  the  defendant 
and  his  sureties,  and  in  which  he  undertook  to  appear  and  answer  the 
charge  set  forth  in  the  bond,  was  put  in  evidoice.  Held,  that  the 
officer  taking  the  bail  bond  would  be  presumed  to  have  acted  within 
the  scope  of  his  authority  until  the  contrary  appears.  If  there  was  no 
preliminary  examination,  or  no  waiver  of  such  examination,  the 
defendant  could  prove  it.    Id. 

27.  The  wife's  separation  by  the  husband's  compulsion  may  be 
caused  either  by  actual  physical  force  against  her,  or  by  threats  and 
conduct  on  his  part  sufficient  to  afford  her  reasonable  ground  for 
believing  or  feanng  that  the  security  of  her  life  or  person  is  seriously 
endangered,  unless  she  seeks  safety  by  leaving  him.  The  husband  s 
consent  to  his  wife's  departure  and  continued  separation  from  him  may 
be  either  express  or  impHed,  and  may  be  proven  either  by  his  direct 
declarations  or  admissions,  or  by  such  conduct  and  other  circum- 
stances as  plainly  and  reasonably  import  such  consent.  Ward  vs. 
Ward,  364. 

28.  The  gist  of  the  action  of  trover  is  the  wrongful  conversion  of 
the  property  of  the  plaintiff  by  the  defendant,  and  it  may  be  shown 
by  any  competent  proof  of  the  actual  fact  of  its  appropriation  by  the 
defendant  to  his  own  use.  It  may  be  proved,  frtma  facie,  by  a  de- 
mand upon  the  defendant  for  the  property  and  nis  refusal  to  deliver  it. 
Layman  vs.  Slocomb  &  Co.,  403. 

29.  While  such  demand  and  refusal  may  not  of  themselves  con- 
stitute a  conversion,  they  are  nevertheless  proper  and  competent 
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evidence  to  be  submitted  to  the  jury,  and  to  be  considered  by  them 
in  determining  whether  there  was  a  conversion.    Id. 

30.  In  determining  whether  there  was  a  conversion  of  the  certifi- 
cates by  the  defendant,  the  juiy  may  consider  any  act  of  control  or 
dominion  exercised  by  the  defendant  over  the  certificates  without  the 
plaintiff's  authority  or  consent,  and  in  disr^ard,  violation  or  d^iial  of 
his  rights  as  a  stockholder  of  the  company.  But  all  such  evidence 
may  be  rebutted.    Id, 

31.  In  an  action  on  a  contractor's  bond  against  the  sureties 
brought  by  a  sub*contractor,  a  certified  copy  of  the  bond,  contract 
and  spedncations  of  the  principal  made  to  the  United  States  was 
offered  in  evidence.  It  was  objected  (1)  that  the  bond  was  not 
authorised  by  the  Federal  statute,  (2)  that  an  Act  of  Congress, 
passed  since  the  institution  of  the  suit,  took  away  Jurisdiction  from 
all  courts  except  the  Circuit  Court  of  the  District  of^Columbia,  where 
the  work  was  Performed.  Both  objections  were  overruled.  Lankam 
and  Bro.  vs,  CarpenUr  §t,  al.^  417. 

32.  Contract  admitted  in  evidence  by  agreement  of  counsel.    Id. 

33.  "Did  you  do  the  shafting ?",  objected  to  on  the  ground  that  the 
contract  did  not  contemplate  any  shaftmg  and  therefore  the  sureties 
were  not  bound.     Htld,  admissible.    Id. 

34.  "Did  you  furnish  any  materials  under  this  contract  with  J. 
that  were  used  in  the  prosecution  of  that  work?"  Objected  to  as 
immaterial  and  moved  to  strike  out  answer  on  m>und  that  it  was 
not  matter  that  the  sureties  agreed  to  guarantee.  Testimony  admitt- 
ed.   Id. 

35.  "What  is  the  balance  dueyou  now?"  Objected  that  it  was  a 
conclusion  from  a  great  mass  of  ngurea-^that  the  figures  themselves 
should  go  to  jury  and  not  the  conclusion  from  them.  Objection 
overrule.    la. 

36.  Exemplified  copy  of  a  suit  in  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  by  tne  plaintiffs  against  the  principal  in  the  bond, 
whereon  recovery  was  had^  was  objected  to  as  not  being  admissible 
in  this  action  by  the  plaintiffs  against  the  sureties  on  the  bond. 
H$ld^  admissible.     Effect  of  this  evidence.    Id. 

37.  Counsel  for  the  plaintiff  having  given  written  notice  to  counsel 
for  the  defendant  to  produce  a  certain  rule  of  the  company,  h^ld  that 
such  rule  should  be  asked  for  when  the  plaintiff  had  mtroauced  the 
evidence  under  which  such  rule  became  pertinent  and  proper  evidence 
in  the  case;  and  that  the  plaintiff  should  put  his  witness  on  the  stand 
and  bring  him  up  to  that  point.     Yates  vs.  P.,  B.  &  W.  R.  R.,  472. 

38.  When  such  evidence  has  been  produced  and  the  rule  asked  for 
has  been  handed  to  the  counsel  for  the  plaintiff  by  counsel  for  the 
defendant,  the  latter  will  not  then  be  permitted  to  object  to  its  ad- 
mission in  evidence  on  the  ground  that  it  is  not  pertinent.    14. 

Admissions  by  Joint  Dbfbndant. 

39.  The  declarations  of  one  joint  defendant,  as  to  statements  made 
by  the  other  will  not  of  themselves  bind  the  other  unless  made  in 
his  presence  or  by  his  authority.    State  vs.  McCalUsier  et.  oL^  301. 
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40.  A  question  concerning  a  modification  of  the  contract  was 
objected  to  on  the  ground  that  the  writing  was  the  best  evidence, 
counsel  stating  that  ne  would  ask  witness  ifthe  work  he  did  in  rela- 
tion to  the  question  was  done  in  pursuance  of  a  written  contract. 
The  original  question  was  admitted;  the  second,  rejected.  LoHkom 
and  Bro.  vs.  CarpenUr  et,  aL,  417. 

41.  Witness  was  asked  ^^ether  he  furnished  the  contractor  with  all 
materials  that  were  uised,  and  labor,  in  the  prosecution  of  the  work. 
Objection  that  the  writing  was  the  best  evidence,  overruled.    Id. 

42.  "Were  ^rou  directed  by  anyone  to  leave  that  lumber  in  the  tun- 
nel ?"    Objection  that  it  was  not  the  best  evidence,  overruled.    Id. 

Charactbr 

43.  In  the  trial  of  one  charged  with  murder,  testimony  offered  by 
the  defendant  showing  the  general  reputation  of  the  deceased  for 
violence,  is  relevent  and  material  to  the  issue  raised  by  the  pl^  of 
self-defense,  and  proper  to  be  considered  by  the  jur^  (it  they  should 
find  from  tne  evidence  that  an  actual  assault  was  first  made  by  the 
deceased  upon  the  prisoner),  in  determining  whether  the  prisoner  was, 
at  ^e  time  of  the  killing,  m  reasonable  fear  of  death  or  great  bodily 
harm.    State  vs.  Wiggins,  127. 

44.  The  good  diaracter  of  an  acctised,  when  satisfactorily  proved, 
is  to  be  considered  in  connection  with  all  the  other  evidence  in  the 
case;  and  it  is  to  be  given  just  such  weight  as  in  the  judgment  of  the 
jury  it  is,  under  all  the  facts  and  circumstances,  entitled  to".  State 
vs.  Short,  9t  am  295. 

ClRCl^STANTIAL  EviDBNCB. 

45.  Circumstantial  Evidence  Defined,  Stat^,  vs.  Blackhurn,  479; 
State  vs.  Dinneen,  505,  ^  ; 

COMPBTBNCY  OF  WiTNBSS.  "f         ^' 

46.  A  witness  having  testified  on  her  voir  dire^  in  r^ponse  to  a  ques- 
tion of  counsel  for  the  defendant,  that  she  believed  jh  the  sanctity  of 
an  oath,  cannot  be  asked  in  such  examination  if  she  did  not  say  to  a 
certain  person  at  a  certain  time  and  place  that  an  oath  did  not  amount 
to  an^uiin^.  But  after  she  is  r^ularly  sworn  as^  a  witness  such 
question  will  be  allowed,  not  as  Meeting  her  competency  but  her 
credibility.    State  vs.  DlugoMima,  151. 

CONFBSSIONS. 

47.  A  free  and  voluntary  confession  is  generally  deserving  of  the 
highest  credit,  because  it  is  against  the  interest  of  the  person  making 
it,  and  is  presumed  to  flow  from  a  sense  of  guilt.  The  whole  of  what 
the  prisoner  said  on  the  subject,  at  Uie  time  of  making  the  confession; 
should  be  taken  together  and  considered  b^  the  jury ;  but  all  parts  of  a 
confession;  whether  for  or  against  the  prisoner,  are  not  necessarily 
entitled  to  equal  credit.  The  duty  of  uie  jury  in  lespect  to  a  con- 
fession, and  in  respect  to  the  prisoner's  own  testimony,  and  the  testi- 
mony of  other  witnesses  is  the  same.  The^  should  accept  that  which 
they  believe  to  be  true,  and  reject  that  which  they  believe  to  be  false. 
State  vs.  Wiggins,  127. 

48.  There  are  two  kinds  of  extra-judicial  confessions;  viz.:  direct 
confessions  of  guilt  and  indirect  confessions;  wUch  latter,  like  ad- 
missions in  civil  cases,  ma^r  be  inferred  from  the  conduct  of  the  prison- 
er and  from  his  silent  acquiescence  in  the  statements  of  others  respect- 
ii^  himself  and  made  in  nis  presence.  But  acquiescence,  to  have  the 
effect  of  such  a  confesdon,  must  exhibit  some  act  of  the  mind  and 
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amount  to  voluntary  demeanor  or  conduct  of  the  party^.  And  if  it  is 
acquiescence  in  the  conduct  or  the  language  of  others,  it  must  plainly 
appear  that  such  conduct  was  fully  Known,  or  the  language  fully 
understood  by  the  party,  and  his  mind  and  attention  sufficiently 
directed  to  its  purport  and  importance  before  any  inference  can  he 
drawn  from  his  passiveness  or  nlence.  The  drctimstances,  too,  must 
be  not  only  such  as  afford  him  the  opportunity  to  act  or  speak  but 
such  also  as  would  properly  and  naturally  call  for  some  act  on  or 
reply  from   men  similarly  situated.    State  vs.  Blackburn,  479. 

Conflicting  Evidbngb. 
49.  When  the  testimony  is  conflicting  the  jury  should  endeavor  to 
reconcile  and  harmonize  it.  If  they  cannot  do  so,  the^r  should  accept 
that  part  of  it  which  they  deem  worthy  of  credit  and  reject  that  which 
they  deem  unworthv  of  credit,  taking  into  consideration  all  the  testi- 
mony adduced  and  the  circumstances  stirrounding  the  respective 
witnesses,  their  means  of  information  and  opportunity  of  knowing 
the  facts  of  which  they  have  testified,  their  mterest  or  bias,  if  any, 
and  their  manner  and  apparent  fairness  in  giving  their  testimony. 
State  vs.  Short,  etal  295;  Lynch' sExecutricesvs  WU.CityRy.,  l92;Coyle 
vs.  Peoples*  Ry.,  464;  Joseph  vs.  Johnson's  Exrs.,  468. 

Contradicting  Witnbss. 

50.  A  witness  bavins'  testified  on  her  voir  dire,  in  response  to  a  ques- 
tion of  counsel  for  the  defendant,  that  i^e  believed  in  the  sanctity  of 
an  oath,  cannot  be  asked  in  such  examination  if  she  did  not  say  to  a 
certain  person  at  a  certain  time  and  place  that  an  oath  did  not  amount 
to  an^Uunj:.  But  after  she  is  resulaiiy  sworn  as  a  witness  such 
question  will  be^Uowed,  not  as  affecting  her  competency  but  her 
credibility.    StaSn  ^s.  DlugoMima,  151. 

5 1 .  The  defenc  jit  is  not  permitted  to  ask  the  prosecuting  witness, 
for  the  purpose  of  <:ontradiction,  if  she  did  not  say  she  never  had  anjr 
trouble  befoF^  witn  the  defendant,  because  such  question  is  not  suffi- 
ciently relevkat.  J  Id. 

62.  The  ^tate  may  not  ask  the  defendant  in  cross  examination  if  he 
was  not  discovered  several  months  after  the  alleged  offense  was  com- 
mitted with  2ii$  hi^ds  on  the  person  of  the  prosecuting  witness,  and 
her  clothes  up.    Id. 

53.  The  defindant  cannot  put  in  testimony,  in  repl;^  to  that  of  the 
State,  which  he  should  have  introduced  when  putting  in  his  defense. 
Id. 

EVIDBNCB    NbCBSSARY    TO   CONVICT. 

54.  In  a  trial  of  three  defendants  for  breaking  and  entering  a  dwell- 


one 
feloniously  break  and  enter  the 
dwelling  house  of  the  prosecuting  witness  with  intent  to  commit 
larceny,  as  charged  in  the  indictment, — ^that  is,  with  the  felonious 
intent  to  take  and  cany  away  the  goods  and  chattels  kept  or  de- 
posited in  said  dwelling  house  with  intent  to  convert  them  to  his  or 
their  use  without  Uie  consent  of  the  owner,  and  that  the  alleged  ac- 
complice abetted,  procured,  commanded  or  counseled  the  commission 
of  the  crime.    State  vs.  Short,  et.  al.,  295. 

EXPBRT  TbSTIMONY. 

5&  Upon  a  certain  state  of  facts,  held  that  the  effect  of  a  rapidly 
moving  trolley  car  upon  a  rope,  commonly  called  a  hand  Une,  at- 
tached to  plaintiff's  person,  while  he  was  up  a  telephone  pole  near  the 
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track  of  the  defendant  company,  was  a  proper  matter  for  expert 
testimony.     Johnson  vs.  WU.  CUy  Ry.  Co,,  5. 

56.  A  witness  who  had  heard  all  the  testimony  in  the  case,  was 
asked  whether  in  his  opinion  a  steamboat  was  properly  managed  in 
making  a  certain  landii^.  Held  not  proper  subject  matter  for  expert 
testimony.    Duggan  vs,  N.  J,  and  wU.  Ferry  Co,,  318. 

No  EVIDBNCB  TO  BB  SUBMITTBD  TO  THB  JURY. 

57.  Held,  after  ar^[ument  upon  a  motion  for  a  new  trial  in  this  case, 
that  there  was  no  testimony  which  should  have  been  submitted  to  the 
jury  tending  to  show  an  agreement  that  the  note  in  question  was 
received  in  payment  or  discnarge  of  the  on^mal  debt;  the  testimony 
of  the  defendant  not  behig  inconsistent  with  the  testimony  of  the 
|>laintiff  that  the  new  note  was  ^ven  or  received  merely  to  extend  the 
time  for  the  payment  of  the  instalments  of  the  old  note  that  was 
unpaid.    Natl  Cash  Register  Co,  vs  Riley  Bros,,  355. 

Opinion. 

58.  '  'That  labor  was  performed  under  the  conditions  of  the  contract 
between  you  and  J  ?"  Stricken  out  as  opinion.  Lanham  vs.  Carpenter, 
417. 

POSITIVB  OR  NbOATIVB. 

59.  Direct  or  positive  evidence  of  a  fact  is  entitled  to  grater  weight 
than  evidence  of  a  merely  negative  character.  Lenkewics  vs.  Wil, 
City  Ry,  Co,.  64;  Lynches  Executrices  vs.  WU.  City  Ry.  Co.,  192; 
Ewans  vs.  WU,  City  Ry,,  468. 

Prbpondbrancb  op. 

60 .  The  Court  below  charged  the  jury  as  follows :  "  In  civil  cases  the 
determination  of  the  jury  should  be  m  favor  of  that  partv  for  whom  is 
the  preponderance  or  greater  weight  of  the  evidence,  without  ex- 
plaining what  was  meant  by  the  "preponderance"  or  '^greater  weight 
of  the  evidence;"  held  that  the  instruction  given  was  a  correct  state- 
ment of  the  law.  couched  in  the  language  usually  employed  in  charging 
the  jury  in  sucn  cases, — ^the  record  not  showing  that  there  was  any 
request  bv  the  defendant  to  explain  the  meanmg  of  the  words  re- 
feiredto;  held  also  that  this  Court  cannot  assume  tluit  the  jury  did  not 
understand  the  Court's  instruction.  WU.  City  Ry.  vs.  Lyncns  Execu- 
trices, 197. 

Proof  Nbcbssart  in  Criminal  Casbs. 

6 1 .  Under  an  indictment  for  using  a  female  child  for  the  purpose  of 
sexual  intercourse,  it  is  necessary  for  the  State  to  satisfy  the  jury  be- 
yond a  reasonable  doubt  that  the  prisoner  used  the  prosecutmg  wit- 
ness for  the  purpose  of  sexual  intercourse.  In  order  to  find  a  verdict 
against  the  prisoner  the  jury  must  be  satisfied,  first,  that  the  prosecut- 
ing witness  was  a  female  under  the  age  of  eighteen  years;  second^  that 
bemg  such,  the  defendant  used  her  lor  the  purpose  of  sexual  mter- 
course,  ana  within  the  county     State  vs,  Dlugosima,  151. 

62  In  order  to  find  the  defendant  guilty  under  an  indictment  for 
attempting  to  obtain  money  under  false  pretenses  from  the  County 
Treasurer,  the  alleged  false  pretense  being  the  presentation  of  a  false 
bill  to  the  Levy  Court,  the  jury  must  be  satisfied,  (1)  that  the  defen- 
dant knowingly  made  a  false  pretense;  that  is,  that  he  presented,  or 
authorized  to  be  presented  to  the  Levy  Court  a  false  bill,  he  knowing 
at  the  time  that  such  bill  was  false;  (2)  that  the  bill  was  presented  by 
the  defendant,  or  by  his  direction,  with  intent  to  cheat  and  defraud 
the  County  Treasurer.    State  vs,  Hartnett,  204. 
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63.  Upon  proof  of  carnal  penetration  of  a  female  of  the  age  of  con- 
sent, that  is,  of  seven  years  or  more,  the  burden  is  upon  the  prosecu- 
tion to  fully  prove  that  the  penetration  was  consunmiated  by  force 
and  against  her  will,  or  by  putting  her  in  great  fear  and  terror.  If 
sezualconnection  is  obtained  by  moderate  means,  or  with  the  consent 
or  the  silent  acquiescense  of  the  person,  it  cannot  constitute  the  crime 
of  rape  in  contemplation  of  law.  When  the  fact  appears  that  sexual 
connection  has  been  had  against  the  consent  of  the  woman,  the  law 
impHes  force.    StaU  vs.  SigertUa,  311. 

64.  It  is  not  necessary  to  prove  the  actual  emissio  seminis  in  order 
to  constitute  a  carnal  knowledge,  but  the  carnal  knowledge  is  deemed 

<        complete  upon  proof  of  an  a<^ual  penetravit.    Id. 

65.  In  order  to  convict  the  prisoner  of  arson,  under  our  statute,  the 
State  must  prove,  (1)  the  bumme  or  setting  on  fire  of  the  building;  (2) 
that  it  was  a  dwelling  house  in  ii^ch  at  the  time  of  burning  or  settmg 
on  fire  there  was  some  human  being,  and  (3)  that  the  offense  was 
committed  willfully  and  maliciously.    State  vs.  Dinneen,  505. 

Rbasonablb  Doubt. 

66.  Reasonable  Doubt  Defined.  Staie  vs.  Powell,  2;  State  vs, 
Blackburn,  479;  State  vs.  Woods,  499. 

Rbbuttablb  Evidbncb. 

67.  The  defendant  cannot  put  in  testimony,  in  reply  to  that  of  the 
State,  which  he  should  have  introduced  when  putting  in  his  defense. 
State  vs.  Dlugosima,  151. 

Rbs  Gbstab. 

68.  In  an  action  to  recover  for  personal  ixijuries  an  exclamation  made 
by  the  motorman  at  the  time  of  the  accident  is  admissible  as  a  part 
of  the  res  gestae.    Baldwin  vs.  Peoples'  Ry.  Co.,  81. 

Sblf-Dbfbnsb. 

69.  In  the  trial  of  one  charged  with  murder,  testimony  offered  by  the 
defendant  showing  the  geneial  reputation  of  the  deceased  for  violence, 
is  relevent  and  material  to  the  issue  raised  by  the  plea  of  self-defense, 
and  proper  to  be  considered  bv  the  jury  (if  uiey  should  find  from  the 
evidence  that  an  actual  assault  was  first  made  by  the  deceased  upon 
the  prisonerjl,  in  determining  whether  the  prisoner  was  at  the  time  of 
the  killing,  m  reasonable  fear  of  death  or  great  bodily  harm.  State 
vs,  Wiggins,  127. 

Similar  Acts. 

70.  In  a  trial  for  using  a  female  child  for  the  purpose  of  sexual  inter- 
course, there  being  but  one  such  act  alleged  m  the  indictment,  ^e 
State  cannot  prove  other  acts  of  a  like  character.  State  vs.  Dhngo- 
zima,  151. 

Striking  Out. 

71.  Where  on  an  indictment  founded  upon  Section  1,  Chapter  686, 
Volume  18,  Laws  of  Delaware,  as  amended  by  Chapter  127,  Volume  20, 
Laws  cf  Delaware,  which  rendered  it  a  misdemeanor  to  receive,  employ, 
harbor  or  use  any  female  tmder  the  age  of  eighteen  years  for  the  pur- 
pose of  sexual  intercourse,  there  was  a  verdict  of  guilty.     Held: 
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a.  That  the  Court  did  not  err  in  excluding  or  striking  out  testi* 
mony  showing  or  tending  to  show  that  the  girl  received,  han>ored,  etc.» 
represented  herself  at  the  time  to  be  over  eighteen  and  that  her  ap- 
pearance was  such  as  to  warrant  the  appellant  in  believing  that  ^e 
was.    Brown  vs.  State,  159. 

72.  Testimonv  of  a  witness,  although  supplemental  of  other  testi- 
mony, yet  mingled  throughout  with  matters  irrelevant  and  immater- 
ial, may  be  ordered  by  the  Court  to  be  stricken  out.  Duggcm  vs.  N.  J. 
and  Wil.  Ferry  Co..  318. 

WiTNBSS. 

73.  A  witness  having  testified  on  her  voir  dire,  in  response  to  a  ques- 
tion of  cotmsel  for  the  defendant,  that  she  believed  in  the  sanctity  of 
an  oath,  cannot  be  asked  in  such  examination  if  she  did  not  say  to  a 
certain  person  at  a  certain  time  and  place  that  an  oath  did  not  amount 
to  anytning.  But  after  she  is  regularlv  sworn  as  a  witness  such  ques- 
tion will  be  allowed,  not  as  affecting  her  competency  but  her  oedi- 
bili^.    State    vs.    Dhigonma,    151. 

74.  A  case  will  not  oe  continued  on  the  ground  of  the  absence  of  a 
material  witness  who  is  an  employee  of  the  defendant  and  under  his 
control,  when  the  defendant  has  had  knowledge  for  three  or  four 
months  that  the  witness  would  not  be  present  at  the  trial.  Under 
such  circumstances  it  was  the  duty  of  the  defendant  to  have  a  com- 
mission issued  to  take  the  testimony  of  the  absent  witness;  and  if  he 
failed  to  do  that,  he  should  have  secured  the  attendance  of  the  witness 
at  the  trial.    Cromwell  et.  al.  vs.  Granfield,  333. 

75.  The  jury  are  the  sole  judges  of  the  credibilityof  witnesses — ^Al- 
though they  may  be  near  relations  of,  and  Idn  to  the  prisoner,  if 
competent,  they  are  allowed  to  testify.  What  faith  and  mdit  are  to 
be  given  them  is  for  the  jury  to  determine.  They  stand  on  the  same 
fooung  with  other  witnesses.  The  law  applicable  to  accomplices  does 
not  apply  to  relations.  All  classes  internted,  or  even  parties  accused 
are  competent,  under  our  law.  The  jury  may  accept  or  reject  their 
testimony.    State  vs.  Dinneen,  505. 

See  also  Transaction  with  Dbcbasbd  and  Spbcific  OnsNcia. 

EXAMINATION  AND  COBOIITMENT  OR  HOLDING  TO  BAIL. 

1.  The  preliminary  proceeding  of  an  "examination  and  commit- 
ment or  holding  to  bail  by  a  Judge  or  Justice  of  the  Peace"  is  absolute- 
ly necessary  to  enable  the  Attomty  General  to  file  the  information, 
but  it  is  no  part  of  the  offense  charged.    State  vs.  Barr,  340. 

2.  No  direct  proof  was  made  at  the  trial  that  there  had  been  an 
examination  or  waiver  of  it,  but  a  bail  bond  signed  by  the  defendaat 
and  his  sureties,  and  in  which  he  undertook  to  appear  and  answer  the 
chaxge  set  for  the  in  the  bond,  was  put  in  evidence.  Held,  that  the 
officer  taldnff  the  bail  bond  would  be  presumed  to  have  acted  within 
the  scope  of  his  authority  until  the  contrary  appears.  If  there  was  no 
preliminary  examination,  or  no  waiver  of  sucn  examination,  the  de- 
fendant could  prove  it.    Id. 

3.  The  proper  method  of  raising  the  question  whether  there  was  a 
preliminary  examination  would  be  by  a  plea  in  abatement  or  plea  to 
the  jurisdiction,  or  perhaps  by  motion  to  quash,  before  the  trial, 
supported  by  affidavit,    id. 

EXCLAMATION.— See  Rbs  Gbstab. 
EXECUTION.— See  Bono 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  The  procedure  in  the  appointment  of  next  friend  to  prosecute 
an  action  brought  by  an  infant,  the  suggestion  of  the  death  of  the 
infant,  the  removal  of  the  next  friend,  and  the  substitution  of  the 
administrator  of  the  infant  as  plaintin  in  the  action.  Baldwin  vs. 
Peoples  Ry.  Co,,  81. 

2.  If  the  plaintiff,  who  lived  in  the  premises  during  his  father's 
lifetime,  and  who  became  the  executor  ofhis  father,  and  continued  to 
live  there  after  his  father's  death,  charged  himself  a  fair  amount  for 
the  use  and  occupation  of  the  premises,  and  applied  that  amount  to 
the  payment  of  the  debts  of  his  father,  he  would  not  be  liable  to  the 
devisee  for  the  use  and  occupation  of  the  premises.  And,  if  the 
charge  for  use  and  occupation  of  the  premises  was  more  than  three 
years  before  the  action  was  brought,  it  is  barred  by  the  statute  of 
limitations,  and  cannot  be  allowed  as  a  set-off.  Loscabto  vs  Eggner, 
260. 

3.  It  appearing  to  the  Court,  from  the  case  stated,  that  the  real 
estate  described  mtving  been  hdd  and  transferred  in  fee  simple  for 
over  fifty-eight  vears,  and  that  no  claim  for  ground  rent,  nor  any 
payment  thereof,  had  been  made  for  over  sixty  years,  held  that  the 
deed  executed  by  the  plaintiffs  and  tendered  to  the  defendant,  would, 
if  it  had  been  accepted  have  conveyed  to  the  defendant  in  fee  simple 
the  said  real  estate  dischai^ed  of  ground  rent;  and  that  judgment 
should,  therefore,  be  entered  in  favor  of  the  plaintiffs.  Dougherty  vs, 
Flemming,  278. 

4.  Where  work  and  labor  are  rendered  for  one  and  he  receives  the 
benefit  of  the  same,  the  law  implies  a  promise  on  dhis  part  to  pay  for 
such  work  and  labor  what  it  is  reasonably  worth,  and  this  is  so  al- 
though he  may  not  have  requested  the  o£ber  party  to  do  the  work. 
Joseph  vs,  Johnson's  Exrs,,  468. 

5.  These  rules  are,  however,  subject  to  certain  exceptions  and 
qualifications.  In  many  cases  where  the  parties  are  near  relations 
the  law  will  not  imply  a  promise  or  obli^tion  to  pay  for  services  which 
are  usually  rendered  each  other  gratuitously  by  near  relations.  So, 
too  a  promise  to  pay  is  not  impfied  by  law  where  the  services  are 
rendex^  by  one  fnend  to  another  under  such  circumstances  as 
warrant  the  presumption  that  they  were  intended  to  be  rendered 
gratuitously.    Id, 

See  also  Transaction  With  Dbcbasbd. 

EXECUTORS  AND  ADMINISTRATORS,  SUITS  BY.— See  Pbrsonal 
Injuries. 

EXEMPLARY  DAMAGES.— See  Damaobs. 

EXPERT  TESTIMONY. 

1.  Upon  a  certain  state  of  facts,  held  that  the  effect  of  a  rapidly 
moving  trolley  car  upon  a  rope,  commonly  called  a  hand  Une,  at 
tached  to  plaintiff 's  person,  while  he  was  up  a  telephone  pole  near  the 
track  of  the  defenoant  company,  was  a  proper  matter  for  expert 
testimony.     Johnson  vs.  WU.  Ctty  Ry.  Co.,  5. 

2.  A  witness  who  had  heard  all  the  testimony  in  the  case,  was 
asked  whether  in  his  opinion  a  steamboat  was  properly  manajg;ed  in 
making  a  certain  landing.  Held  not  proper  subject  matter  tor  ex- 
pert testimony.    Duggan  vs.  N.  J,  and  WU.  Ferry  Co.,  318. 
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BXPRESS  MALICE.--See  Homicidb;  Slandbr,  2. 
EXTREME  CRUELTY.— See  Dbsbrtion. 
FALSE  PRETENSES.— See  Criminal  Law. 

FATHER  AND  CHILD. 

1.  In  an  action  brought  by  a  father  to  recover  for  the  loss  of  his 
daughter's  services,  and  expenses  incurred  in  attempting^  to  cure  her» 
no  recovery  can  be  had  for  her  funeral  expenses.  Baldwin  vs.  Peoples 
Ry.  Co.,  81. 

2.  The  father  is  entitled  to  the  servictni  of  his  minor  child,  and  if 
such  services  were  lost  or  im|>aired  bv  the  negligence  of  the  defendant, 
the  fetther  is  entitled  to  be  reasonably  compensated  for  such  loss  or 
impairment. 

3.  While  it  is  the  general  rule  that  the  father  has  the  paramount 
right  to  the  custody  of  his  minor  child,  it  is  subject  to  modification  by 
the  particular  facts  and  circumstances  of  the  case.  While  not  alone 
condusive,  the  interests  of  the  child  is  an  important  factor  in  the 
determination  of  the  question  whether  the  father  should  be  given  the 
control  of  the  child.    In  rg  Maris,  242. 

4.  Haying  this  rule  and  its  modification  in  view,  after  a  careful 
consideration  of  the  facts  in  ^e  case,  hsld,  that  the  relations  hereto- 
fore established  between  the  petitioner  and  the  respondent  with 
respect  to  the  child  should  not  be  disturbed,  and  that  the  custody  and 
control  of  the  child  should  not  be  taken  from  the  respondent, — ^the 
grandmother.    Id. 

5.  The  Court  below  further  charged  the  jury  as  follows:  "The 
father  is  entitled  to  the  services  of  a  minor  child,  and  if  such  services 
were  lost  or  impaired  by  the  negligence  of  the  defendant,  the  father 
is  entitled  to  be  reasonably  compensated  for  such  loss  or  impairment. 
But  even  if  the  defendant  is  liable,  bv  reason  of  its  negligence,  for 
such  loss  of  services,  a  recovery  can  be  nad  only  for  such  a  sum  as  the 
evidence  shows  the  father  actually  sustained  on  account  of  the  in- 
iuries  complained  of,  caused  by  the  defendant's  negligence.  *  *  * 
In  estimatmg  the  value  of  the  daughter's  services  to  the  father  you 
may  consider  her  earnings  and  ability  to  labor."  Held  that  such 
change  of  the  Court  expresslv  limited  the  right  of  the  father  to 
recover  for  loss  of  services  and  expenses  during  his  daughter's  min- 
ority; there  bdne  no  suggestion  in  the  charge  that  the  jury  might 
allow  the  father  damages  for  the  loss  of  services  of  his  daughter  until 
she  would  have  attained  twenty-one  years,  had  she  lived  so  long, 
and  that  there  was  no  reason  to  suppose  tnat  the  jury,  in  view  of 
instructions  eiven  by  the  Court,  committed  any  such  error.  Peoples 
Ry.  Co.  vs.  Baldwin's  Admr.,  383. 

See  also  Nboliobncb,  41. 

FEE  SIMPLE. 

1.  While  it  mav  be  true  that  in  most  cases  where  there  is  a  general 
devise  of  land  without  words  of  limitation  it  was  the  intention  of  the 
testator  that  a  fee  simple  estate  should  pass,  it  is  equally  true  that 
such  intention  must  be  found  in  the  language  of  the  will  and  noli  in 
conjecture  or  speculation.    In  re  Reed's  Estate,  30. 
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2.  The  words  "one  half  of  the  farm  where  I  now  reside/'  are  merely 
descriptive  of  the  property  devised,  and  in  no  rense  determine  the 
estate  that  should  pass;  nor  does  the  word  "descend,"  indicate  that 
the  testator  intended  that  a  fee  simple  estate  should  pass.    Id, 

3.  In  holding  that  a  fee  simple  estate  passed  when  there  was  a  de- 
vise without  words  of  limitation,  the  Courts  have  been  influenced  both 
by  the  introductonr  clause  of  tne  will  which  showed  the  intention  of 
the  testator,  and  by  the  fact  that  tike  testator  had.  in  bequests  to 
other  heirs,  shown  that  in  no  event  did  he  intend  tnat  they  should 
take  any  other  part  of  his  estate.    Id. 

4.  Tlie  Delaware  cases  analysed.    Id, 

5.  A  case  stated  having  been  filed  in  an  action  of  assumpsit,  kgid, 
under  the  facts  therein  set  forth,  that  a  fee  simple  title  to  the  lands 
sold  to  the  defendant  was  vested  in  the  testator  at  tiie  time  of  his 
death.    Dougherty  vs,  Carberry,  56. 

6.  It  appearing;  to  the  Court,  from  the  case  stated,  that  the  veal  es- 
tate descnbed  having  been  held  and  transferred  in  fee  simple  for  over 
fifty-eight  years,  and  that  no  claim  for  ground  rent,  nor  any  payment 
thereot,  had  been  made  for  over  sixty  years,  kfld  that  the  deed  ex- 
ecuted by  the  plaintiffs  and  tendered  to  the  defendant,  would,  if  it  had 
been  accepted  nave  conveyed  to  the  defendant  in  fee  simple  the  said 
real  estate  discharged  of  ground  rent;  and  that  judgment  should, 
therefore,  be  entered  in  favor  of  the  plaintiffs.  Douglmty  vs.  FUmm 
ing,  278. 

FELLOW-SBRVANTS. 

1.  If  the  facts  that  are  necessary  to  determine  whether  co-em- 
ployees are,  or  are  not,  fellow-servants  are  undisputed,  then  it  is  a 
question  for  the  court  to  decide  and  not  the  jury.  Such  has  been  the 
nile  upon  which  the  courts  of  this  State  have  acted.  Ammam 
Bridgt  Co.  vs.  VaUnH,  370. 

2.  If  the  injured  servant  and  his  deUquent  co-employees  were  at 
the  time  of  the  accident  employed  by  a  common  master,  and  engaged 
in  a  common  emplo]rment,  the  relation  of  lellow-servants  existed, 
unless  the  servant  whose  negUgence  caused  the  injury  was  at  the  time 
engaged  in  the  performance  of  one  of  the  primary  duties  of  the 
master.    Id. 

3.  What  is  a  "common  employment,"  does  not  depend  upon  the 
grade  of  the  servant  in  the  masters  employment,  nor  the  time  he  has 
been  engaged  in  the  service  in  which  t&  injury  happens.  Held  that 
the  members  of  a  loading  gang  who  were  engaged  in  loading  iron  col- 
umns on  a  car  and  the  plamtiff  who  was  engsqjed  in  painting  a  column 
that  had  been  already  loaded,  were  fellow-servants.    Id. 

FELLOW-TRAVELER. 

Where  two  persons  are  riding  together,  the  one  driving  the  v^de, 
the  negligence  of  the  driver  may  not  be  imputed  to  his  fellow-rider* 
but  such  fellow-rider  is  not  thereby  relievea  of  responsibility.  He  is 
as  much  bound  as  the  driver  to  tne  exercise  of  reasonable  care  and 
caution  to  prevent  accident.  Ewatts  &  Welch  vs.  WiL  City  Ry,  Co, 
458. 

FIREARM. — See  Nbougbncb  Pbr  Sb,  3. 
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FIRE  INSURANCE  POLICY. 

1.  Ceitain  provisions  ocmtaaned  in  a  polic3r  of  fire  insunmce  4(#li  to 
be  binding  upon  the  plaintiff ;  and  to  entitle  mm  to  a  recovery  it  must 
be  shown  that  they  were  compHed  with,  unless  the  jury  should  find 
from  the  evidence  that  a  compliance  was  either  expressly  or  im- 
pliedly waived  or  excused  by  the  defendant  company  or  its  duly 
authorized  agents.    Emory  vs.  Glens  Falls  Insurance  Co.,  101. 

2.  The  weight  of  authority  is  to  the  effect  that  the  condition  of  a 
poHcy  requiring  proofs  of  loss  within  a  certain  time  may  be  waived  by 
the  acts  and  declarations  of  the  agent  of  the  company  authorised  to 
adjust  a  loss,  notwithstanding  the  provision  in  the  p<^cy  requiring 
waiver  to  be  in  writing.    Id. 

3.  If  the  defendant  company  through  its  adjustine^  agent  so  con- 
ducted itself  as  to  induce  the  plaintiff,  as  a  reasonable,  fair-minded 
person,  to  beHeve  that  the  company  would  not  require  formal  proofs 
of  loss,  and  if  the  plaintiff,  relying  upon  the  acts  and  declarations  of 
such  agent  of  the  company,  did  not  make  proofs  of  loss,  as  reouired, 
by  the  con<Ution  of  the  policy,  then  the  defendant  is  predudea  from 
insisting  that  such  proou  shall  be  made  within  sixty  days  after  the 
fire.    Id. 

4.  In  an  insurance  policy  the  "iron  safe  clause"  is  a  covenant 
which  constitutes  a  warranty  on  thepart  of  the  insured,  a  breach  of 
which  would  prevent  his  recovery,  llie  plaintiff  must  show  at  least  a 
substantial  compliance  with  every  material  part  of  said  clause,  or 
fail  in  his  suit.     ConHnental  Ins.  Co.  vs.  Rosenberg,  174. 

5.  Although  the  plaintiff  had  procured  other  insurance  upon  his 
stock  of  goods  greater  than  that  which  was  permitted  by  the  p<^cy 
sued  on,  that  fact  would  not  prevent  him  from  recovering^  provided 
the  agent  of  the  defendant  companv,  who  issued  and  deuvezed  the 
policy,  and  collected  the  premium,  nad  knowledge  of  such  excessive 
insurance,  and  the  company  did  not  cancel  the  policy.  The  knowl- 
edge of  the  agent  having  such  powers,  and  performing  such  duties,  is 
h^  to  be  the  knowledge  of  the  company.    Id. 

6.  Certain  inventories,  admitted  in  evidence  and  which  disclosed 
the  kinds  of  goods  in  stock,  with  their  values,  although  not  so  full  and 
particular  as  might  be  expected  or  desired,  held  to  substantially 
comply  with  the  requirements  of  the  policy,  and  to  be  inventories 
withm  the  meaning  of  the  "iron  safe  clause"  and  were  sufficient  to  in- 
form the  company,  with  reasonable  certaint3r,  of  the  character,  quan- 
tity and  value  of  the  goods  in  stock,  and  that  is  all  that  is  required.  Id. 

7.  Although  the  inventory  was  not  continued  to  be  kept  in  such 

Slace  as  the  policy  named  yet,  if  it  was  preserved  and  actualW  pro- 
uced  for  the  inspection  of  the  company  as  required,  it  is  suffioent, 
provided  the  entries  thereon  are  correct  and  true.    Id. 

8.  While  the  "iron  safe  dause' '  provides  that  a  set  of  books  shall  be 
kept  which  shall  dearlv  and  plainly  present  a  complete  record  of  pur- 
chases of  stock  from  aate  of  inventory,  it  does  not  necessarily  mean 
that  such  record  must  be  in  book  form.  Invoices  6i  goods  purchased, 
if  they  were  goods  purchased  since  the  date  of  inventory,  and  are 
produced  for  the  inspection  of  the  company  in  a  reasonable  time, 
furnish  a  substantial  compliance  with  this  requirement  of  the  policy. 
And  it  matters  not  if  such  invoices  were  not  kept  in  the  exact  place  or 
method  mentioned  in  the  poHcy,  provided  they  were  actually  pre- 
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served  and  produced  for  the  inspection  of  the  company  in  a  reason- 
able time.    Id, 

9.  Although  the  plaintiff  in  his  proof  of  loss  stated  his  total  loss  or 
damage  to  be  about  $4700,  he  is  not  thereb^r  precluded  from  asserting 
such  statement  to  be  erroneous,  and  explaining  the  error  if  he  can,  and 
proving  upon  the  trial  a  greater  loss  than  the  amount  claimed  in  such 
proof  of  loss.    Id, 

10.  The  principles  of  interpretation  applicable  to  contracts  of  in- 
surance are  the  same  as  those  which  obtain  in  the  case  of  other  con- 
tracts, subject  to  the  exception  that  insurance  contracts  should  be 
construed  most  strongly  against  the  insurer,  for  the  reason  that  it  is 
the  insurer's  language  that  must  be  interpreted.  In  the  interpreta- 
tion of  insurance  contracts  the  law  does  not  require  a  Uteral  inter- 
pretation.   Id, 

11.  A  covenant  in  the  policy  to  keep  a  set  of  books  showing  a  com- 
plete record  of  business  tnmsacted,  including  all  purchases  and  sales 
Doiti  for  cash  and  credit,  should  not  be  interpreted  to  mean  such 
books  as  would  be  kept  by  an  expert  bookkeeper  in  a  laige  business 
house.  That  provision  is  satisfied  if  the  books  kept  were  such  as  to 
fairly  show  to  a  man  of  ordinary  intelligence  all  purchases  and  sales, 
both  for  cash  and  credit.    Id, 

12.  The  object  of  the  ''iron  safe  clause"  of  the  policy  is  to  facilitate 
the  ascertainment  oi  the  extent  of  the  loss,  and  prevent  misrepresenta- 
tion and  fraud  on  the  part  of  the  insurer.    Id, 

13.  A  demand  by  tne  duly  authorized  agent  of  the  company  for  all 
the  books  and  papers  of  the  insured  is  the  demand  of  the  company* 
and  it  is  the  duty  of  the  insured  to  compl3r  therewith  in  a  reasonable 
time;  and  if  such  agent  is  informed  by  the  insured  that  the  books  and 
papers  produced  were  all  the  books  and  papers  kept  by  him,  the  agent 
nas  a  nght  to  rely  on  such  information.    Id, 

14.  Books  which  show  the  daily  totals  of  cash  sales,  disclose  with 
substantial  certainty  the  extent  to  which  the  stock  has  been  depleted; 
and  such  books,  together  with  the  last  inventory,  and  books  or  in- 
voices showing  all  purchases  since,  enable  the  insurer  to  ascertain  the 
value  of  the  stock  lost  by  the  fire  and  therefore  substantially  comply 
with  the  requirements  ot  the  contract  in  that  behalf.     Id, 

15.  All  books  and  papers  that  the  insured  was  required  by  the 
"iron  safe  clause"  to  produce  for  the  inspection  of  the  company  should 
be  produced  in  a  reasonable  time,  but  tne  Court  cannot  say,  as  matter 
of  law^  that  the  production  of  such  books  or  papers  at  the  trial  of  the 
cause  is  not  a  production  of  the  same  in  a  reasonable  time.  That  is  a 
question  to  be  determined  by  the  jury  under  all  the  facts  and  circum- 
stances of  the  case  as  disclosed  by  the  evidence.     Id, 

FOREIGN  ATTACHMENT. 

1.  In  the  hearing  of  a  petition  for  the  discharge  of  jg;oods  from  at- 
tachment, although  the  affidavit  required  to  be  filed  by  the  respon- 
dent is  not  in  evi&nce,  yet  if  the  allegations  contained  therein  are  set 
forth  in  the  petition  of  tne  complainant  and  are  not  denied  by  answer 
or  otherwise,  the  Court  will  proceed  in  the  same  manner  as  if  the  affi- 
davit had  been  put  in  evidence.  It  is  a  rule  of  pleading  that  allega- 
tions of  the  petition,  bill  or  declaration  not  denied  by  answer,  or  plea, 
or  otherwise,  are  to  be  taken  as  true.     Johnstons  vs,  KgUy,  119 

2.  A  State  statute  denying  to  a  non-resident,  a  dtisen  of  another 
State,  a  remedy  given  to  a  dtisen  of  this  State,  would  be  void  under 
the  Constitution  of  the  United  States.    Id, 
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3.  Even  thpugh  it  does  not  appear  from  the  affidavit  whether  the 
plaintiff  was  or  was  not  a  non-resiaent,  yet  if  that  was  a  material  fact» 
ample  power  to  investigate  it  is  given  by  the  Act  under  which  the 
petition  is  filed.    Id, 

4.  The  amendment,  Chapter  239,  Vol  24,  Laws  of  Dektwarg,  to 
Chapter  340,  Volume  16,  Laws  of  Delaware,  gives  the  right  to  take 
foreign  attachment  before  ajustice  of  the  Peace  to  any  person  without 
reganl  to  his  residence.  The  words  "any  action  now  authorized  by 
law  to  be  brought  before  justices  of  the  peace"  referred  to  the  cases  of 
actions  as  to  which  justices  of  the  peace  have  jurisdiction,  under 
Section  1  cf  Chapter  99  cfthe  Revised  Code.    Id, 

6.  Title  to  vessel  pro|>erty,  as  between  the  parties,  may  be  ac- 
quired by  the  purchaser  without  a  bill  of  sale.  CromweU,  Morton  and 
WhiU  vs,  Granjield,  333. 

6.  While  it  is  necessary  in  an  action  to  recover  for  the  price  of  an 
interest  in  a  vessel  for  the  plaintiff  to  show  that  the  amount  claimed 
has  not  been  paid,  it  is  not  necessary  that  any  specific  language  or 
words  should  be  used.  It  is  for  the  jury  to  say  from  the  testimony 
whether  the  purchase  price  has  or  has  not  been  paid.    Id. 

7.  If  the  jury  believe  from  the  testimony,  that  after  the  makine  of 
the  contract  for  the  sale  of  an  interest  in  a  vessel  the  parties  agreed  to 
an  allowance  or  deduction  from  the  contract  price  of  a  certain  sum  to 
cover  any  and  all  deficiencies  of  equipment,  and  also  believe  that  the 
interest  m  controversy  was  sold  and  delivered  to  the  defendant,  their 
verdict  should  be  in  favor  of  the  plaintiff  for  such  sum  as  they  believe 
the  plaintiff  is  entitled  to  recover.    Id. 

8.  In  no  event  can  the  juiy  allow  the  defendant  for  any  moneys 
expended  or  expenses  incumd  by  reason  of  any  deficiency  of  equip- 
ment caused  by  ordinary  wear  and  tear.    Id. 

FORFEITURE. 

Courts  do  not  encourage  forfeitures.  The  right  to  declare  a  for- 
feiture of  the  contract  does  not  carry  with  it  the  right  to  refuse  pay- 
ment for  labor  and  materials  not  in  conformity  with  the  contract, 
which  were  received  and  used  and  were  of  bendit  to  the  defendant. 
Voigtmann  vs.  Wil.  T.  B.  Co.,  265. 

FORM. — See  Indictmbnt. 

FREEHOLD  SECURITY.— See  Bond. 

FRIENDS. — See  Implibd  Psomisb. 

GENERAL  REPUTATION.—See  Character  Evidbncb. 

GROUND  RENT;  EXTINGUISHMENT  OF. 

It  appearing  to  the  Court,  from  the  case  stated,  that  the  real  estate 
described  havmg  been  held  and  transferred  in  fee  simple  for  over 
fifty-eiffht  years,  and  that  no  claim  for  ground  rent,  nor  any  pa3rment 
thereof,  had  been  made  for  over  sixty  years,  held  that  the  deed  execut- 
ed by  the  plaintiffs  and  tendered  to  the  defendant,  would,  if  it  had 
been  accepted  have  conveyed  to  the  defendant  in  fee  simple  the  said 
real  estate  discharged  of  ground  rent;  and  that  judgment  should, 
therefore,  be  entered  in  favor  of  the  plaintiffs.  Dougherty  vs.  Flemm- 
ing,  278. 
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HABEAS  CORPUS. 

1.  While  it  is  the  c^eneral  rule  that  the  father  has  the  paramount 
right  to  the  custody  of  his  minor  child,  it  is  subject  to  modification  by 
tM  particular  facts  and  circumstances  of  the  case.  While  not  alone 
condusive,  the  interests  of  the  child  is  an  important  factor  in  the 
determination  of  the  question  whether  the  father  should  be  given  the 
control  of  the  child.    In  r#  Maris,  242. 

2.  Haying  this  rule  and  its  modification  in  view,  after  a  careful 
consideration  of  the  facts  in  the  case,  k$ld,  that  the  relations  heretofore 
established  between  the  petitioner  and  the  respondent  with  respect  to 
the  child  should  not  be  msturbed,  and  that  the  custody  and  control  of 
the  child  should  not  be  taken  from  respondent, — ^the  grandmother.  Id. 

HARBORING  PBMALB  CHILD,  &c. 

1.  Where  on  an  indictment  founded  upon  Stc  ion  1,  ChapUr  686, 
VoliMme  18,  Lams  of  Delaware,  as  amended  by  ChapUr  127,  Vobtmo  20, 
Laws  of  Delaware,  which  rendered  it  a  misdemeanor  to  receive,  em- 
ploy, harbor  or  use  any  female  under  the  age  of  eighteen  years  for  the 
purpose  of  sexual  intercourse,  there  was  a  vexdict  of  guilty,  held: 

a.  That  the  Court  did  not  err  in  excluding  or  striking  out  testi- 
mony showing  or  tending  to  show  that  the  giri  received,  harbored, 
etc.,  represented  herself  at  the  time  to  be  over  eij^hteen  and  that  her 
appearance  was  such  as  to  warrant  the  appdlant  m  believing  that  she 
was. 

b.  That  the  Court  did  not  err  in  chaiging  that  if  the  jury  should  be- 
lieve that  the  young  girl  received,  harbored  etc.,  "was  under  eighteen 
years  of  ace — ^it  does  not  matter  what  she  represented — at  the  time  she 
entered  this  house,  that  she  did  enter  it,  and  it  was  the  house  of  this 
defendant,  and  that  she  was  there  harbored  for  sexual  intercourse  and 
that  she  there  indulged  in  it,  in  this  County,  then  all  the  requirements 
of  this  indictment  would  be  met,  and  yo\ir  verdict  should  be  guilty." 

c.  That  the  Court  did  not  err  in  refusing  to  charge  that  the  defen- 
dant was  not  absolutely  bound  to  Imow  the  age;  that  is,  whether 
M.  L.  was  under  eighteen  years  of  age.    Brown  vs.  StaU,  159. 

2.  The  doctrine  of  ffi#fi5  rea  discussed  and  defined.    Id, 

3.  That  a  mistake  of  facts,  on  reasonable  ^unds,  to  that  extent 
that,  if  the  facts  as  believed,  the  acts  of  the  prisoner  would  make  him 
guilty  of  no  offense  at  all,  is  an  excuse,  and  tnat  such  an  excuse  is  im- 

eid  in  every  criminal  charge  and  every  criminal  enactment  in  Bng- 
d  and  also  in  this  country,  but  that  the  act  of  receiving  and  har- 
boring a  female  of  any  age  for  the  purpose  of  defilement  or  prostitution 
is  not  such  an  act,  because  it  involves  a  moral  turpitude  revolting  to 
the  better  instincts  of  the  whole  community,  and  is  an  act  universally 
recognised  to  be  not  only  a  grievous  wrone  to  the  individual,  but  a 
serious  injury  to  society  at  lam,  and  in  addition  it  is  contrary  to  the 
law  being  a  violation  ol  the  Orainance  of  the  City  of  Wilmington.   Id. 

HARMLBSS  BRROR. 

Brown  vs.  State,  159. 
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HOMICIDB. 

1.  Murder  of  the  first  and  of  the  second  degree,  and  the  lesser 
grades  of  homicide  defined.    StaU  vs.  Blackburn.  479. 

2.  On  a  charge  of  murder  where  the  fact  of  killing  as  charged  is 
shown  by  the  prosecution,  unaccompanied  by  circumstances  of 
justification,  excuse  or  mitigation,  the  law  presumes  malice,  until  the 
contrary  is  shown,  yet  the  kgal  presumption  goes  no  further  in  such 
a  case  tnan  that  the  killing  is  murder  of  the  second  degree  under  our 
statute.  Before  a  verdict  of  murder  of  the  first  degree  can  be  ren- 
dered, it  must  be  shown  that  the  prisoner  killed  the  deceased  with  the 
deliberate  purpose  and  formed  design  to  take  his  life.    Id. 

3.  But  even  though  the  act  was  imlawful,  if  death  resulted  from 
some  other  cause  thaSi  the  wound,  the  prisoner  cannot  be  convicted. 
It  is  weU  established  law  that  where  the  wounds  are  adequate  or  calcu- 
lated to  produce  death,  it  is  no  excuse  to  say  that  had  proper  care  and 
attention  been  ^ven^  recovery  might  have  foUowed.  If  death  ensues 
from  a  wound  given  in  malice,  but  not  in  its  nature  mortal,  but  which 
being  neglected  or  mismanaged  the  person  dies,  this  would  not  excuse 
the  person  who  gave  it  and  he  would  be  held  guilty,  unless  he  could 
make  it  clearly  and  certainly  appear  that  maltreatment  of  the  wound 
or  the  misconduct  of  the  wounded  man,  and  not  the  wound  itself,  was 
the  sole  cause  of  his  death.  If,  however,  such  maltreatment  or  mis- 
conduct only  increased  the  danger  of  the  wound,  or  accelerated  the 
death,  it  would  be  no  excuse.    State  vs.  Morahan,  494. 

4.  Manslaughter  is  the  unlawful  killing  of  another  without  malice 
express  or  imphed.  It  is  of  two  kinds :  (Q  Voluntary  manslaughter, 
where  upon  a  sudden  quarrel,  two  persons  fight  and  one  of  them  lolls 
the  other;  or  where  a  person  greatly  provokes  another  by  some  per- 
sonal violence  and  the  other  immediately  kills  him;  (2)  Involuntary 
manslaughter,  where  one  in  committing  an  unlawful  act  tending  to 
great  bodily  harm  or  in  committing  a  lawful  act  without  proper  cau- 
tion or  without  requisite  skill,  unguardedly  or  undesignedly  kills 
another.    State  vs.  Woods,  499. 

HUSBAND. — See  Duty  op  Husband. 

IMPLIED  PROMISE  TO  PAY. 

1.  When  a  person  rents  a  property  he  takes  it  as  it  is,  and  unless 
the  landord  has  agreed  to  make  repairs,  or  agrees  that  the  repairs  shal 
be  made,  or,  having  been  made,  promises  to  pay  for  them,  the  land- 
lord is  not  bound  to  pay  for  them.^  If  the  landlord  authorised  the 
tenant  to  make  the  repairs,  or  if  he  directed  him  to  have  them  made, 
the  law  would  imply  a  promise  to  pay  for  them.  LoscoUo  vs.  Eggner, 
260. 

2.  Where  one  person  renders  service  to  another  which  is  accepted, 
the  person  receiving  such  service  is  bound  by  law  to  pjay  therefor  such 
sum  as  the  service  is  worth.  If  there  be  a  stated  price  agreed  upon, 
that  price  will  govern,  but  if  there  be  no  stated  price,  then  the  measure 
would  be  such  sum  as  the  service  was  reasonably  wcnth.  Gorman  vs. 
Carr,  292. 

3.  Where  work  and  labor  are  performed  by  a  niece  for  an  uncle, 
the  law  presumes  that  they  were  ^tuitous,  prompted  by  friendship, 
kindness,  andsrowing  out  of  relationship,  and  will  not  imply  a  prom- 
ise to  pay.  This,  however,  is  only  a  presumption  and  may  be  rebutt- 
ed by  the  character  of  the  service  rendered  and  by  evidence  that  the 
defendant  promised  to  pay,  and  that  there  was  some  understanding 
between  them.    Id, 
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4.  Such  agreement  to  pay  need  not  be  in  writing;  it  is  sufficient 
that  there  was  a  verbal  understanduu;  or  agreement  between  the 
plaintiff  and  the  defendant,  or  an  actuaf  promise  by  the  defendant  to 
pay  the  plaintiff  for  the  services  while  in  his  family.    Id. 

6.  Where  work  and  labor  are  rendered  for  one  and  he  receives  the 
benefit  of  the  same,  the  law  implies  a  promise  on  his  part  to  pay  for 
such  work  and  labor  what  it  is  reasonably  worth,  and  this  is  so  al- 
though he  may  not  have  requested  the  oUier  party  to  do  the  work. 
Joseph  vs.  Johnson's  Exrs.,  468. 

6.  These  rules  are,  however,  subject  to  certain  exceptions  and 
qualifications.  In  many  cases  where  the  parties  are  near  relations 
the  law  will  not  imply  a  promise  or  obligation  to  pay  for  services 
which  are  usually  renoered  each  other  gratuitously  by  near  relations. 
So,  too  a  promise  to  pay  is  not  implied  by  law  where  the  services  are 
rendered  by  one  friend  to  another  tmder  such  circumstances  as  warr- 
ant the  presumption  that  they  were  intended  to  be  rendered  gratuit- 
ously.   Id, 

See  also  Contract;   Quasi-contract;   Assumpsit. 

INABILITY  TO  PERFORM.— See  Contract,  16. 

INDEMNITY.— See  Bond. 

INDEPENDENT  CONTRACTOR. 

If  the  post  or  pillar  which  caused  the  injury  to  the  plaintiff  was 
dangerously  and  unnecessarily  near  to  the  track  of  the  street  railway, 
the  defendant  would  be  responsible  for  injuries  occasioned  therebjr. 
without  the  fault  of  the  injured  person,  whether  the  same  was  erected 
by  the  defendant  or  its  servants  or  agents,  or  by  some  other  person  or 
persons,  provided  in  the  latter  case  that  the  aefendant  sunered  the 
same  to  remain  an  tmreasonable  time  after  it  had  due  notice  or 
knowledge  of  the  dangerous  character  of  the  erection.  Solomon  vs. 
P.  B.  &W.  R.  R.  Co.,  21,. 

INDICTMENT. 

1.  For  Keeping  Eating  House  Without  a  license.  StaU  vs. 
Ainscaw,  71. 

2.  For  Selling  whiskey  in  Local  Option  Territory.  Staie  vs 
Fulman,   123. 

'    3.    For  using  a  Female  Child  for  Sexual  Intercourse.    Stat€  vs. 
DlugoBtnux,  151. 

4.     For  Malicious  Mischief.    State  vs.  McCaUister,  et.  al.,  301. 

See  also  Criminal  Law;  Criminal  Plbadino. 

INFANT. 

1.  The  procedure  in  the  appointment  of  next  friend  to  prosecute 
an  action  brought  bv  an  infant,  the  suggestion  of  the  death  of  the  in- 
fant, the  removal  of  the  next  niend,  and  the  substitution  of  the  ad- 
ministrator of  the  infant  as  plaintiff  in  the  action.  Baldwin  vs. 
Peoples  Ry.  Co,,  81. 

2.  In  an  action  brought  by  a  father  to  recover  for  the  loss  of  his 
daughter's  services,  and  expenses  incurred  in  attempting  to  cure  her, 
no  recovery  can  be  had  for  her  funeral  expenses.    Id, 
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3.  The  father  is  entitled  to  the  services  of  his  minor  child,  and  if 
such  services  were  lost  or  impaired  by  the  negligence  of  the  defen- 
dant, the  father  is  entitled  to  be  reasonably  compensated  for  such  loss 
or  impairment.    Id, 

4.  The  Court  below  further  charged  the  jury  as  follows:  "The 
father  is  entitled  to  the  services  of  a  minor  cmld,  and  if  such  services 
were  lost  or  impaired  by  the  negligence  of  the  defendant,  the  father  is 
entitled  to  be  reasonably  compensated  for  such  loss  or  impairment. 
But  even  if  the  defendant  is  liable,  by  reason  of  its  negligence,  for 
such  loss  of  services,  a  recovery  can  be  had  only  for  such  a  sum  as  the 
evidence  shows  the  father  actually  sustained  on  account  of  the  in- 
juries complained  of,  caused  by  the  defendajit's  negligence.  «  «  « 
In  estimating  the  value  of  the  daughter's  services  to  the  father  you 
may  consider  her  earnings  and  abiUty  to  labor."  HM  that  such 
charge  of  the  Court  expressly  limited  the  right  of  the  father  to  re- 
cover for  loss  of  services  and  expenses  during  nis  daughter's  minoritv; 
there  being  no  suggestion  in  the  charge  that  the  jury  might  allow  tne 
father  damages  for  the  loss  of  services  of  his  daughter  until  she  would 
have  attained  twenty-one  years,  had  she  lived  so  lon^,  and  that  there 
was  no  reason  to  suppose  that  the  jury,  in  view  of  mstruction  given 
by  the  Court,  committed  any  such  error.  Peoples  Ry.  Co,  vs, 
Baldwin's  Admr.,  383. 

INFORMATION  FOR  VIOLATION  OF  SECTION  7  OF  ARTICLE  6, 
CONST. 

1.  Information  for  violation  of  Section  7,  Article  b^  of  the  ConstiU^- 
tion.     Form  given.    State  vs.  Barr,  340. 

2.  It  is  not  necessary  to  allege  in  the  information  what  sum  of 
money  the  defendant  offered  or  promised  to  pay.  It  is  sufficient  if  it 
follows  the  bail  bond  in  that  respect.    Id. 

3.  The  defendant  having  been  held  to  bail  on  charge  of  offering  or 
promising  to  pay,  etc.,  the  mformation  could  charge  no  other  offense 
than  the  one  for  which  he  was  held  to  bail.  But  it  might  charge  either 
the  offering  or  the  promising  to  pay.    Id. 

4.  The  mformation  chaiged  that  the  defendant  made  corrupt  use 
of  money  as  an  inducement  or  reward  for  the  giving  a  vote  at  a  certain 
primary  election  held  bjr  the  Republican  party,  etc..  without  defining 
the  character  of  such  primary  election.    SUUe  vs.  Short,  408. 

5.  The  information  was  specially  demurred  to,  because  it  did  not 
appear  that  said  primary  election  was  "held  for  the  purpose  of  nomin- 
atmg  any  candidate  or  candidates  to  be  voted  for  at  a  general,  spedal 
or  municipal  election  in  this  State  or  elsewhere."  as  provided  in  Article 
5,  Section  7  of  the  Constitution,  under  which  the  information  was 
framed.  In  other  words,  that  the  informatoin  did  not  describe  any 
offense  under  the  penal  portion  of  the  Constitution.    Id, 

6.  The  Court,  consistmg  of  two  Judges,  could  not  agree  upon  the 
question  raised  by  demurrer.    Id, 

See  also  Criminal  Law;  Criminal  Plbadino;  Criminal  Practicb. 

INJURIES  TO  PLAINTIFF'S   PROPERTY. 

1.  If  the  Commissioners  of  a  town,  acting  as  such,  either  in  a  body 
or  a  majority  of  them  so  acting,  employ  a  person  to  cut  down  a  tree,  it 
would  be  sufficient  authority  for  the  act.  If  a  majority,  or  even  less 
than  a  majority  so  contracted  and  the  remaining  commissioners,  or  all 
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of  them,  approved,  assented  to  or  acquiesced  in  the  act,  then  it  would 
be  done  with  authority.  Du  Hodaway  vs.  Com.  of  Townsfnd,  217. 
2.  If  a  person  makes  application  for  pennission  to  cut  down  a  tiee 
for  his  own  benefit  and  the  commissioners  i>roperly  ^ve  him  authority 
to  do  so,  that  would  authorise  him  to  cut  it  down  m  the  proper  way, 
and  not  improperly.  The  town  commissioners,  even  if  authority  is 
siven,  would  not  be  liable  for  the  improper  exercise  of  such  authonty. 

8.  If  the  person  who  cuts  down  the  tree  has  authority  for  the  act, 
the  town  would  be  liable  for  such  damages  as  were  actuaUy  sustained; 
but  to  entitle  the  plaintiff  to  recover  at  all,  the  jury  must  be  satisfied, 
that  the  person  who  cut  the  trees  had  the  authonty  of  the  commiss- 
ioners so  to  do,  and  that  it  was  in  the  interests  of  the  town.  The 
damages  could  only  be  actual  damages,  and  in  no  event  can  recovery 
be  had  unless  the  injury  was  the  result  of  negligence  on  the  part  of  the 
person  authorised  by  the  commissioners  of  uie  county.    Id. 

See  Wagner  vs.  Peoples  Ry.  Co.,  393. 

INN  OR  TAVERN.— See  Intoxicating  Liquors. 

INSOLVENCY  OF  DEPENDANT. 

Htld,  that  the  evidence  in  the  case  was  not  sufficient  to  prove,  or 
to  warrant  a  jury  in  finding,  that  the  estate  of  the  deceased  was  inool* 
vent  during  the  loi^  period  which  elapsed  after  the  judgment  was 
entered,  or  during  the  period  of  twenty  years  next  before  the  action 
was  brought.     Knowles  vs.  WalUr  220. 

INSPECTION  OF  BOOKS  AND  PAPERS;  PURPOSE  OF. 

1.  The  averment  of  the  respondent  that  certain  books  and  papers, 
the  inspection  of  which  is  asked  for,  are  now  out  of  the  State,  would 
not  avail.  If  their  inspection  was  necessary  the  Court  would  order 
their  production.    State  ex.  rel.  vs.  J.  &  M.  Pafer  Co.,  397. 

2.  The  by-law  set  up  as  a  defense,  which  absolutely  vests  in  the 
discretion  of  the  directors  the  right  of  a  stocldiolder  to  inspect  or 
examine  the  books  of  the  company,  and  which  makes  the  decision  of 
the  directors  final,  is  both  tmreasonable  and  unlawful,  and  would  be  so 
regarded  bv  the  Court.     Id. 

3.  While  on  the  one  hand  it  is  the  duty  of  the  directors  of  corpora- 
tions to  afford  to  their  stockholders  every  reasonable  opportunity  to 

get  accurate  information  as  to  the  conduct  and  managcmient  of  the 
usiness  of  which  they  merely  act  as  trustees,  yet,  on  the  other  hand, 
it  is  their  duty  to  protect  the  interests  of  tiie  stockholders.  The 
books  and  papers  in  their  charge  should  not  be  subject  to  unnecessary, 
unreasonable  or  untimely  inspection.  The  directors  are  clearly  en- 
titled to  have  the  assurance  that  the  information  sought  is  not  for  the 
purpose  of  injuring  their  business,  or  building  up  a  rival  or  competi- 
tive concern,  or  any  other  improper  purpose,    id. 

INSTRUCTING  JURY. 

Held,  that  the  Court  below  erred  in  refuang  to  instruct  the  jury  to 
return  a  verdict  in  favor  of  the  defendant,  and  judgment  revened. 
American  Bridge  Co.  vs.  Valente,  370. 

INSTRUCTION  AND  WARNING.--See  Mastbr  and  Sbrvant. 
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INSURANCE  POLICY.--Sec  Pirb  Insurance  Poucy. 

INTENT. 

1.  Where  on  an  indictment  founded  upon  Section  1,  Chapter  686, 
Volume  18,  Laws  cf  Delaware,  as  amended  by  Chapter  127,  Volume  20, 
Laws  cf  Delaware,  which  rendered  it  a  misaemeanor  to  receive,  em- 
ploy, hai^bor  or  use  any  female  under  the  age  of  eighteen  years  for  the 
purpose  of  sexual  intercourse,  there  was  a  verdict  of  guilty,  held: 

a.  That  the  Court  did  not  err  in  excluding  or  striking  out  testi- 
mony showing  or  tending  to  show  that  the  girl  received,  harbored, 
etc.,  represented  herself  at  the  time  to  be  over  eighteen  and  that  her 
appearance  was  such  as  to  warrant  the  appellant  m  believing  that  she 
was. 

b.  That  the  Court  did  not  err  in  charging  that  if  the  jury  should 
believe  that  the  yotm^  girl  received,  harbored,  etc.,  was  under 
eighteen  years  of  age — it  does  not  matter  what  she  represented — at 
the  time  she  entered  this  house,  that  she  did  enter  it,  and  it  was  the 
house  of  this  defendant,  and  that  she  was  there  harbored  for  sexual 
intercourse  and  that  she  there  indulged  in  it,  in  this  County,  then  all 
the  requirements  of  this  indictment  would  be  met,  and  your  verdict 
should  be  guilty." 

c.  That  the  Court  did  not  err  in  refusing  to  charge  that  the  defen- 
dant was  not  absolutely  bound  to  know  the  age;  that  is,  whether 
M.  L.  was  under  eighteen  years  of  age.    Brawn  vs.  State,  169. 

2.  The  doctrine  of  mens  rea  discussed  and  defined.    Id, 

3.  That  a  mistake  of  facts,  on  reasonable  grotmds,  to  that  extent 
that,  if  the  facts  as  believed,  tiie  acts  of  the  prisoner  would  make  him 
guilty  of  no  offense  at  all,  is  an  excuse,  and  uiat  such  an  encuse  is  im- 
plied in  every  criminal  charge  and  every  criminal  enactment  in  Eng- 
land and  also  in  this  cotmtry,  but  that  the  act  of  receiving  and  har- 
boring a  female  of  any  age  for  the  purpose  of  defilement  or  prostitution 
is  not  such  an  act,  because  it  involves  a  moral  turpitude  revolting  to 
the  better  instincts  of  the  whole  commtmity,  and  is  an  act  univertttUy 
recognized  to  be  not  only  a  grievous  wrone  to  the  individual,  but  a 
serious  injury  to  society  at  large,  and  in  addition  it  is  contrary  to  the 
law,  being  a  violation  of  the  Oroinance  of  the  City  of  Wilmington .    Id. 

4.  In  order  to  find  the  defendant  euilty  under  an  indictment  for 
attempting  to  obtain  money  under  fsuse  pretenses  from  the  County 
Treasurer,  the  alleged  false  pretense  being  the  presentation  of  a  false 
bill  to  the  Levy  Court,  the  jury  must  be  satisfied,  (1)  that  the  defen- 
dant knowingly  made  a  false  pretense;  that  is,  that  he  presented,  or 
authorized  to  be  presented  to  the  Levy  Court  a  false  bill,  he  knowing 
at  the  time  that  such  bill  was  false;  (2)  that  the  bill  was  presented 
by  the  defendant,  or  by  his  direction,  with  intent  to  cheat  and  defraud 
the  County  Treasurer.    State  vs,  HartneU,  204. 

5.  In  a  trial  of  three  defendants  for  breaking  and  entering  a  dwell- 
ing house  with  intent  to  commit  larceny,  in  order  to  convict  an  accom- 
phce  the  jury  must  be  satisfied  beyond  a  reasonable  doubt  that  one 
or  both  of  the  other  defendants  did  feloniousljr  break  and  enter  the 
dwelling  house  of  the  prosecting  witness  with  intent  to  commit  lar- 
ceny, as  chaiged  in  the  indictment, — ^that  is,  with  the  felonious  intent 
to  take  and  carry  away  the  goods  and  chattels  kept  or  deposited  in 
said  dwelling  house  with  intent  to  convert  them  to  his  or  their  use 
without  the  consent  of  the  owner,  and  that  the  alleged  accomplice 
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abetted,  procured,  commanded  or  counseled  the  commissioo  of  the 
crime.    SUite  vs.  Short,  et  al,  295. 

6.  If  one  of  said  defendants  did  feloniously  break  and  enter  the 
said  dwelling  house  with^the  intent  as  charged  and  another  aided  and 
assisted  in  we  commission  of  the  crime  in  any  manner,  such  other 
would  be  equally  guilty  with  the  principal,  as  the  law  makes  no  dis- 
tinctions in  the  degree  of  guilt  between  the  principal  offender  and  his 
accomplice.    Id. 

See  also  Wills. 

INTERPRETATION  OP  INSURANCE  CONTRACTS. 

1.  Certain  provisions  contained  in  a  policy  of  fire  insurance  htld  to 
be  binding  upon  the  plaintiff;  and  to  entitle  him  to  a  recovery  it  must 
be  shown  that  they  were  compiled  with,  unless  the  jury  should  find 
from  the  evidence  that  a  compUance  was  either  expressly  or  impliedly 
waived  or  excused  by  the  defendant  company  or  its  duly  authorized 
agents.    Emory  vs.  Glens  Falls  Insurance  Co.,  101. 

2.  The  principles  of  interpretation  applicable  to  contracts  of  in- 
surance are  the  same  as  those  which  obtam  in  the  case  of  other  con- 
tracts, subject  to  the  exception  that  insurance  contracts  should  be 
construed  most  strongly  against  the  insurer,  for  the  reason  that  it 
is  the  insurer's  language  that  must  be  interpreted.  In  the  interpre- 
etation  of  insurance  contracts  the  law  does  not  require  a  literal  in- 
terpretation.   Cont.  Ins.  Co.  vs.  Rosenberg,  174. 

3.  A  covenant  in  the  policy  to  keep  a  set  of  books  showing  a  com- 
plete record  of  business  transacted,  including  all  purchases  and  sales 
both  for  cash  and  credit,  should  not  be  interpreted  to  mean  such  books 
as  would  be  kept  by  an  expert  bookkeeper  in  a  large  business  house. 
That  provision  is  satisfied  if  the  books  kept  were  such  as  to  fairiv 
show  to  a  man  of  ordinary  intelligence  all  purchases  and  sales,  both 
for  cash  and  credit.    Id. 

INTERVENING  CAUSE. 

In  actions  brought  to  recover  damages  alleged  to  have  been  caused 
by  the  defendant^  negligence,  the  Court  below  charged  the  iury  as 
follows,  viz. :  "The  defendant  can  be  held  liable  only  for  sucn  negli- 
gence as  constituted  the  proximate  cause  of  the  injuries  complained 
of.  *  *  *  In  order  for  the  plaintiff  in  either  of  the  cases  before 
you  to  recover  at  all,  it  must  be  proved  to  your  satis&ction  that  the 
defendant's  negligence  was  the  proximate  cause  of  the  injuries  com- 
plained of.  The  plaintiffs  cannot  recover  in  either  case  for  the  effects 
of  tuberculosis  or  any  other  disease  contracted  after  the  accident, 
unless  it  is  satisfactorily  shown  to  the  jurv  that  such  disease  was  the 
natural  and  probable  consequence  of  the  defendant's  negligence. 
Nor  can  there  be  any  recovery  for  the  effects  of  any  disease  contracted 
before  the  accident  unless  the  jury  are  clearly  satisfied  from  the  evi- 
dence that  such  disease  was  aggravated  or  increased  bv  the  negligent 
act  of  the  defendant,  and  even  then  recovery  could  be  nad  only  to  the 
extent  that  such  effects  were  so  aggravated  or  increased."  Heldj  that 
there  was  no  error  in  the  charge  ofthe  Court,  and  that  the  addition  <^ 
the  words  insisted  on  by  the  defendant,  viz.,  "It  must  appear  that  the 
injury  ought  to  have  been  foreseen  by  the  defendant  in  the  Ught  of  the 
attending  circumstances,"  would  probably  have  tended  rather  to 
confuse  uian  to  aid  the  jtiry  in  reaching  a  proper  conclusion.  Peoples 
Ry.  Co.  vs.  Baldwin's  Admr.,  383. 
See  Also  Dbath  prom  somb  Othbr  Causb  than  Wound. 
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INTOXICATING  LIQUORS. 

1.  A  person  having  a  license  which  authorizes  him  to  keep  an  Inn 
or  Tavern  in  the  City  of  Wihnington  and  to  sell  intoxicating  hquors  in 
quantities  less  than  one  quart  to  be  drunk  on  the  premises,  is  not  re- 
quired to  have  a  license  to  keep  an  Eating  House  as  provided  for  in 
Chapter  117,  Vol,  IZofthe  Laws  of  Delaware,  in  order  to  lawfully  sell 
or  furnish  and  serve  meals,  foods  and  refreshments  other  than  vinous, 
spirituous  and  malt  liouors.    StcOe  vs.  Ainscow,  71. 

2.  In  a  prosecution  for  the  sale  of  whiskey  in  violation  of  the  local 
option  law,  before  the  jury  can  find  a  verdict  of  guilty  the  State  must 
satisfy  them  by  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  either  sold  or  assisted  in  the  sale  of  whiske^t  not  for  medici- 
nal or  sacramental  purposes,  to  the  prosecuting  witness.  State  vs. 
Fuhnan,  123. 

3.  The  sale  of  intoxicating  liquor,  within  the  meaning  and  intent  of 
this  law,  may  be  where  the  owner  of  whiskery  transfers  it  to  the  buyer 
for  a  valuable  consideration,  to  be  paid  m  money  or  anything  of 
value  which  he  accepts  as  pa3nnent  therefor.    Id, 

4.  A  person  in  whose  possession  personal  property  is  found,  such  as 
whiskey,  is  presumed  to  be  the  owner  prima  facie  until  the  presump- 
tion is  rebutted  by  evidence  to  the  contrary.  It  is  for  the  jurv  to 
determine  whether  or  not  the  defendant  was  uie  owner  of  the  wniskey . 
If  they  believe  from  the  evidence  that  he  was  not  the  owner,  but 
acted  only  as  an  intermediary  in  the  sale  of  the  whiskey  by  the  owner 
to  the  prosecuting  witness,  then  the  question  will  arise  whether, 
under  the  statute,  they  can  find  the  prisoner  ^[uilty.     Id, 

5.  A  person  may  ht  foimd  guilty  of  violatmg  this  law  although  he 
is  not  the  actual  owner  of  the  whiskey  sold  in  violation  of  the  law.  It 
is  not  indispensably  necessary  to  be  proven  that  the  defendant  was 
the  owner  or  seller  of  the  whiskey  in  order  to  warrant  a  verdict  of 
guilty,  for  although  the  defendant  was  not  the  owner  or  seller,  yet  if 
he  assisted  and  took  part  at  any  stage  in  the  alleged  transaction, 
when  he  knew,  or  under  the  circumstances  ought  to  have  known,  that 
it  was  a  sale  of  whiskey,  then  he  would  be  an  accomplice  imder  our 
law  and  equally  guilty  with  the  seller.    Id. 

IRON  SAFE  CLAUSE. 

1.  In  an  insurance  policy  the  "iron  safe  clause"  is  a  covenant 
which  constitutes  a  warranty  on  thepart  of  the  insured,  a  breach  of 
which  would  prevent  his  recovery.  Tlie  plaintiff  must  show  at  least  a 
substantial  compliance  with  every  material  part  of  said  clause,  or  fail 
in  his  suit.     Cont,  Ins.  Co,  vs,  Rosetiberg,  1 74. 

2.  Certain  inventories,  admitted  in  evidence  and  which  disclosed 
the  kinds  of  goods  in  stodk,  with  their  values,  although  not  so  full  and 
particular  as  might  be  expected  or  desired,  held  to  substantially  com- 
ply with  the  requirements  of  the  policy,  and  to  be  inventories  within 
the  meaning  of  the  "iron  safe  clause,  and  were  sufficient  to  inform 
the  companv,  with  reasonable  certainty,  of  the  character,  quantity 
and  value  of  the  goods  in  stock,  and  that  is  all  that  is  required.    Id, 

3.  While  the '  Iron  safe  dause' '  provides  .that  a  set  of  books  shall  be 
kept  which  shall  dearlv  and  plainly  present  a  complete  record  of  pur- 
chases of  stock  from  date  of  inventory,  it  does  not  necessarily  mean 
that  such  record  must  be  in  book  form.  Invoices  of  goods  purchased, ' 
if  thev  were  goods  purchased  since  the  date  of  inventory^  and  are  pro- 
duced for  the  inspection  of  the  company  in  a  reasonable  time,  furnish  a 
substantial  compliance  with  this  reqmrement  of  the  policy.    And  it 
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matters  not  if  such  invoices  were  not  kept  in  the  exact  place  or 
method  mentioned  in  the  ix>licy,  provided  they  were  actually  pre- 
served and  produced  for  the  inspection  of  the  company  in  a  reasonable 
time.    Id, 

4.  The  object  of  the  "iron  safe  clause"  of  the  policy  is  to  facilitate 
the  ascertainment  of  the  extent  of  the  loss,  and  prevent  misrepresenta- 
tion and    fraud  on  the  part  of  the  insurer.    Id, 

5.  All  books  and  papers  that  the  insured  was  required  by  the  "inm 
safe  clause"  to  produce  for  the  inspection  of  the  company  diould  be 

£  reduced  in  a  reasonable  time,  but  the  Court  cannot  say.  as  matter  of 
LW  .that  the  production  of  such  books  or  papers  at  tne  trial  of  the 
cause  is  not  a  production  of  the  same  in  a  reasonable  time.  That  is  a 
question  to  be  determined  by  the  juiv  under  all  the  facts  and  circum- 
stances of  the  case  as  disclosed  by  the  evidence.    Id, 

INVENTORIES. 

1.  Certain  inventories,  admitted  in  evidence  and  which  disclosed 
the  kinds  of  goods  in  stock,  with  their  values,  although  not  so  fuJl  and 
particular  as  might  be  expected  or  desired,  held  to  substantially  com- 
ply with  the  requirements  of  the  policy,  and  to  be  inventories  within 
the  meaning  of  the  "iron  safe  clause"  and  were  sufficient  to  inform  the 
company,  with  reasonable  certaintv,  of  the  character,  quantity  and 
value  of  the  goods  in  stock,  and  that  is  all  that  is  required.  Cont. 
Ins.  Co,  vs.  Ros^nbgr^,  174. 

2.  Although  the  mventory  was  not  continued  to  be  kept  in  such 

Slace  as  the  poUcy  named  yet,  if  it  was  preserved  and  actualW  pro- 
uced  for  the  inspection  of  the  company  as  reqiiired,  it  is  sufficient, 
provided  the  entries  thereon  are  correct  and  true.    Id. 

3.  While  the  "iron  safe  clause"  provides  that  a  set  of  books  shall  be 
kept  which  shall  clearlv  and  plainly  present  a  complete  record  of  pur- 
chases of  stock  from  date  of  inventory,  it  does  not  necessarily  mean 
that  such  record  must  be  in  book  form.  Invoices  of  goods  purchased, 
if  thev  were  goods  purchased  since  the  date  of  inventory,  and  are  pro- 
duced for  the  inspection  of  the  company  in  a  reasonable  time,  furnish  a 
substantial  compliance  with  this  requirement  of  the  policy.  And  it 
matters  not  if  such  invoices  were  not  kept  in  the  exact  place  or 
method  mentioned  in  the  pjolicy,  provided  they  were  actually  pre- 
served and  produced  for  the  inspection  of  the  company  in  a  reasonable 
time.    Id. 

4.  A  covenant  in  the  policy  to  keep  a  set  of  books  showing  a  com- 
plete record  of  business  transacted,  including  all  purchases  and  sales 
both  for  cash  and  credit,  should  not  be  interpreted  to  mean  such  books 
as  would  be  kept  by  an  expert  bookkeeper  in  a  large  business  house. 
That  provision  is  satisfied  if  the  books  kept  were  such  as  to  fBirW 
show  to  a  man  of  ordinary  intelligence  all  purchases  and  sales,  botn 
for  cash  and  credit.    Id. 

5.  Books  which  show  the  daily  totals  of  cash  sales,  disclose  with 
substantial  certainly  the  extent  to  which  the  stock  has  been  deplet- 
ed ;  and  such  books,  together  with  the  last  inventory,  and  books  or  in- 
voices showing  all  purdiases  since,  enable  the  insurer  to  ascertain  the 
value  of  the  stock  lost  by  the  fire  and  therefore  substantially  comply 
with  the  requirements  of  the  contract  in  that  behalf.    Id. 

See  also  Firb  Insurancb  Pouct. 

ISSUE  IN  CRIMINAL  CASE.— See  Criminal  Practicb,  4. 
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JEOPARDY. 

1.  The  sufficiency  of  the  bar  of  the  plea  of  former  acauittal«  is  to  be 
determined  by  ascertaining  whether  the  defendant  could  legally  have 
been  convicted  upon  the  previous  indictment;  for  if  he  could  not. 
then  his  life  or  liberty  was  not  in  jeopardy  under  that  prosecution  and 
the  plea  would  be  no  bar  to  his  trial  under  a  second  indictment. 
State  vs.  Kimball,  146. 

2.  The  first  indictment  chaiged  the  defendant  with  the  embezzle- 
ment of  money,  the  second  with  the  embezzlement  of  a  check.  The 
evidence  in  the  former  trial  showed  that  the  check,  the  subject  of  the 
second  indictment,  was  endorsed  by  the  defendant,  deposited  in  a 
certain  Trust  Ckimpany  in  violation  of  his  agreement,  and  the  money 
thereon  paid  to  the  defendant.  Held,  that  tne  money  was  unlawfully 
received  by  the  defendant  on  said  check,  and  that  he  could  not, 
therefore,  be  legally  convicted  of  the  embezzlement;  that  the  plea  of 
former  acquittad  constituted  no  bar  to  the  second  indictment — ^the 
defendant  not  having  been  in  jeopardy  under  the  first  indictment.   Id. 

JOINT  DEPENDANT;  STATEMENTS  OP. 

The  declarations  of  one  joint  defendant,  as  to  statements  made  by 
the  other  will  not  of  themselves  bind  the  other  unless  made  in  his 
presence  or  by  his  authority.    State  vs,  McCalUster,  et.  al,,  301. 

JUDGMENT.—See  Bond. 

JUDGMENT  APPIRMED. 

Wil.  City  Ry.  Co.  vs.  Cox,  1. 
See  also  Suprbmb  Court  Uasbs. 

JUDGMENT  REVERSED. — See  Rbvbrsal  or  Judombnt. 

JUDICIAL  NOTICE. 

Although  it  is  alleged  in  the  information  that  a  general  election  was 
held  it  is  not  essential  that  it  be  proved,  because  the  Court  will  take 
judicial  notice  of  the  fact.    State  vs.  Ban,  340. 

JURISDICTION. — See  Plba  to  Jurisdiction. 

JURY. — See  Instructing  Jury. 

JURY,  QUESTION  POR. 

1.  The  Court  could  not  say  that  the  motorman  was  negligent  in 
running  his  car  as  he  did  at  the  time  of  the  accident,  neither  could  it 
say  the  deceased  was  not  negligent  when  he  made  the  step  backward 
toward  the  track;  but  it  was  a  question  for  the  jury  to  determine 
whether  the  motorman  was  ne^hgent,  and,  if  he  was,  whether  the 
defendant  was  released  from  hability  on  account  of  contributory 
negUfi^ence  upon  the  part  of  the  person  injured.  WU.  City  Ry.  vs. 
Lyncks  Executrices,  197. 

2.  The  Court  below  charged  the  jury  as  follows:  "In  civil  cases  the 
determination  of  the  jury  should  be  in  favor  of  that  partv  for  whom  is 
the  preponderance  or  greater  weight  of  the  evidence,  without  ex- 
plaimng  what  was  meant  by  the  "preponderance"  or  "greater  weight 


Digitized  by  VjOOQIC 


582  INDEX. 


JURY;    QUESTION  FOR^—Coniinued, 

of  the  evidence,"  htid  that  the  instruction  given  was  a  correct  state- 
ment of  the  law,  couched  in  the  language  usually  employed  in  chai^ging 
the  jury  in  such  cases, — ^the  recora  not  showing  that  there  was  any 
request  by  the  def endsuit  to  explain  the  meaning  of  the  words  referred 
to ;  hgld  also  that  this  Court  cannot  assume  that  uie  jury  did  not  under- 
stand the  Court's  instruction.  Id. 
See  also  Rbasonablb  Timb. 

JUSTICE  OP  THE  PEACE. 

1.  In  the  hearing  of  a  petition  for  the  discharge  of  fi;oods  from  at- 
tachment, although  the  affidavit  required  to  be  filed  by  the  respon- 
dent is  not  in  evidence,  yet  if  the  allegations  contained  tnerein  are  set 
forth  in  the  petition  of  the  complainant  and  are  not  denied  by  answer 
or  otherwise,  the  Court  will  proceed  in  the  same  manner  as  ii  the  affi- 
davit had  been  put  in  evidence.  It  is  a  rule  of  pleading  that  allega- 
tions of  the  petition,  bill  or  declaration  not  denied  by  answer,  or  plea, 
or  otherwise,  are  to  be  taken  as  true.     Johnstone  vs,  Kelly,  119. 

2.  A  State  statute  denying  to  a  non-resident,  a  citixen  of  another 
State,  a  remedy  given  to  a  citizen  of  this  State,  would  be  void  under 
the  Constitution  of  the  Unised  States.    Id. 

3.  Even  though  it  does  not  appear  from  the  affidavit  "whether  the 
plaintiff  was  or  was  not  a  non-resiaent,  yet  if  that  was  a  material  fact, 
ample  power  to  investigate  it  is  given  by  the  Act  imder  which  the 
petition  is  filed.    Id. 

4.  The  amendment.  Chapter  239,  Vol.  24,  Laws  of  Delaware,  to 
Chapter  340,  Volume  16,  Ldws  of  Delaware,  gives  the  right  to  take 
foreign  attachment  before  ajustice  of  the  Peace  to  any  person  without 
regara  to  his  residence.  The  words  "any  action  now  authorized  by 
law  to  be  brought  before  justices  of  the  peace"  referred  to  the  cases  of 
actions  as  to  which  justices  of  the  peace  have  jurisdiction,  under 
Section  1  of  Chapter  99  of  the  Revised  Code.    Id. 

See  also  Appbal. 

JUSTIFICATION. 

1.  In  an  action  for  slander  the  plea  of  the  truth  is  a  good  and  suffi* 
dent  defense  if  it  is  clearly  and  fully  established  by  the  evidence  in  the 
case.  But  the  burden  of  such  proof  is  on  the  defendant.  He  most 
stand  or  fall  upon  his  plea  of  justification  or  truth.  The  defendant 
must  prove  that  the  words  uttered  by  him  were  true  in  substance  and 
in  fact,  as  to  all  the  material  facts  of  a  slander,  and  tiie  chai]jg;e  must  be 
made  out  by  positive  or  circumstantial  evidence.  No  suspicion,  how- 
ever strong,  will  amount  to  a  justification.     Bennum  vs.  Coursejf,  74. 

2.  The  truth  of  the  chai^^e,  where  every  element  thereof  is  com- 
pletely established  to  the  satisfaction  of  the  jury,  is  a  good  and  suffi- 
cient defense  to  the  action,  and  in  such  case  tne  plamtin  would  not  be 
entitled  to  recover  even  nominal  damages.     Id. 

3.  Wilful  desertion,  in  the  statutory  intent  and  meaning,  is  the 
voluntary  separation  of  one  of  the  married  persons  from  the  other,  or 
the  voluntary  refusal  to  renew  a  suspended  marital  relation,  without 
justification  either  in  the  consent  or  wrongful  conduct  of  the  other. 
The  onus  is  on  the  plaintiif  satisfactorily  to  prove  all  the  constituent 
elements  of  the  alleged  wilful  desertion.  If  he  fails  to  do  this,  and 
especially  if  the  evidence  discloses  that  the  wife's  separation  was 
eiUier  by  his  compulsion  or  with  his  consent,  the  divorce  cannot  be 
granted.     Ward  vs.   Ward,  364. 
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LANDLORD  AND  TENANT. 

1.  When  a  person  rents  a  property  he  takes  it  as  it  is,  and  unless 
the  landlord  has  agreed  to  make  repairs,  or  agrees  that  the  repairs  shall 
be  made,  or,  having  been  made,  promises  to  pay  for  them,  the  landlord 
is  not  bomid  to  pay  for  them.  If  the  landlord  authorized  the  tenant 
to  make  the  repairs,  or  if  he  directed  him  to  have  them  made,  the  law 
would  imply  a  promise  to  pay  for  them.    LoscoUo,  vs.  Eggner,  2M. 

2.  The  tenant  cannot  dispute  his  landlord's  title.    Id, 

3.  If  the  plaintiff,  who  lived  in  the  premises  during  his  father's 
lifetime,  and  who  became  the  executor  of  his  father,  and  continued  to 
live  there  after  his  father's  death,  charged  himself  a  fair  amount  for 
the  use  and  occupation  of  the  premises,  and  applied  that  amount  to 
the  payment  of  the  debts  of  his  father,  he  wotud  not  be  liable  to  the 
devisee  for  the  use  and  occupation  of  the  premises.  And,  if  the  charge 
for  use  and  occupation  of  the  premises  was  more  than  three  >[ears  oe- 
fore  the  action  was  brought,  it  is  barred  by  the  statute  of  liinitations, 
and  cannot  be  allowed  as  a  set-off.    Id, 

4.  But  if  the  plaintiff  occupied  the  premises  as  the  tenant  of  the 
defendant,  and  tne  charge  therefor  has  not  been  paid,  and  is  not 
barred  bv  the  statute  of  limitations,  it  may  be  set-off  against  any 
amount  found  to  be  due  to  the  plaintiff.    Id, 

LAPSE  OP  TIME. 

It  appearing  to  the  Court,  from  the  case  stated,  that  the  real 
estate  describe  having  been  held  and  transferred  in  fee  simple  for 
over  fifty-eight  years,  and  that  no  claim  for  ground  rent,  nor  any  pay- 
ment thereof,  had  been  made  for  over  sixty  years,  held  that  the  deed 
executed  by  the  plaintiffs  and  tendered  to  the  defendant,  would,  if  it 
had  been  accepted  have  conveyed  to  the  defendant  in  fee  simple  the 
said  real  estate  discharged  of  ground  rent;  and  that  judgment  should, 
therefore,  be  entered  in  favor  of  the  plaintiffs.  Dougherty  vs,  Flemm' 
ing,  278. 

See  also  Prbsumption  op  Payment. 

LEVY  COURT. 

In  order  to  find  the  defendant  guilty  under  an  indictment  for  at- 
tempting to  obtain  money  under  false  pretenses  from  the  County 
Treasurer,  the  alleged  false  pretense  being  the  presentation  of  a  false 
bill  to  the  Levy  Court,  the  jury  must  be  satisfied,  (1)  that  the  defen- 
dant knowingly  made  a  false  pretense;  that  is,  that  he  presented,  or 
authorized  to  be  presented  to  the  Levy  Court  a  false  bill,  he  knowing 
at  the  time  that  such  bill  was  false;  (2)  that  the  bill  was  presented 
by  the  defendant,  or  by  his  direction,  with  intent  to  cheat  and  de- 
fraud the  County  Treasurer.    State  vs,  HartneU,  204  . 

LIABILITY  OP  CITY. 

The  plaintiff  brought  an  action  against  the  defendant  to  recover 
damages  for  injuries  resulting  from  defective  or  dangerous  conditions 
in  one  of  the  public  parks  of  the  City  of  Wilmington.  To  the  plain- 
tiff's declaration  the  defendant  demurred  on  the  grotmd  that  the  City 
is  not  liable  in  damages  for  injuries  restdting  from  defective  or  dan- 
gerous conditions  in  its  public  parks.  Pennell  vs,  Wilmington, 
229. 
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LIABILITY  OP  TOWN. 

If  the  peiBon  who  cuts  down  the  tree  has  authority  for  the  act,  the 
town  would  be  liable  for  such  damages  as  were  actually  sustained;  but 
to  entitle  the  plaintiff  to  recover  at  all,  the  jury  must  be  satisfied,  that 
the  peison  who  cut  the  trees  had  the  authority  of  the  commissioners 
so  to  do,  and  that  it  was  in  the  interests  of  the  town.  The  damages 
could  only  be  actual  damages,  and  in  no  event  can  recovery  be  had 
unless  the  injury  was  the  result  of  negligence  on  the  part  of  the  persoa 
authorized  by  the  commissioners  of  the  county.  DuHadaway  vs. 
Com.  of  Townsend,  217. 

LICENSE  TO  SELL  INTOXICATING  LIQUORS.—See  Intoxicatino 
Liquors. 

LIMITATION.  WORDS  OP. 

1.  While  it  mav  be  true  that  in  most  cases  where  there  is  a  general 
devise  of  land  without  words  of  limitation  it  was  the  intention  of  the 
testator  that  a  fee  simple  estate  should  pass,  it  is  equally  true  that 
such  intention  must  be  found  in  the  language  of  the  will  and  not  in 
conjecture  or  speculation.    In  re  Reed's  Estate,  30. 

2.  In  holding  that  a  fee  simple  estate  passed  when  there  was  a  de- 
vise without  words  of  limitation,  the  Courts  have  been  influenced  both 
by  the  introductonr  clause  of  the  will  which  showed  the  intention  of 
the  testator,  and  by  the  fact  that  the  testator  had,  in  bequests  to 
other  heirs,  shown  that  in  no  event  did  he  intend  Uiat  they  should 
take  anv  other  part  of  his  estate.    Id. 

3.  The  Delaware  cases  analyzed.    Id. 
See  also  Wills. 


LOCAL  OPTION  LAW.—See  Intoxicatino  Liquor. 
LOSS. — See  Pirb  Insurancb  Poucy;  Bond. 

MALICE. 

The  following  words  spoken  by  the  defendant,  viz.:  "that  the 
plaintiff  was  paid  the  sum  of  four  hundred  dollars  for  voting  against 
certain  bills  introduced  in  the  General  Assembly,  for  the  suppr^sion, 
restriction  and  limitation  of  the  manufacture  and  sale  of  intoxicating 
liauors,"  held  to  impute  a  crime  to  the  plaintiff  and  to  be  in  them- 
selves actionable.  In  such  case  the  law  presumes  malice,  and  it  is  not 
necessary  to  prove  express  maUce  to  entitle  the  plaintiff  to  a  verdict, 
for  the  law  implies,  from  the  language  used»  that  he  has  received 
some  damage.   Bennum  vs.  Coursey,  74. 

See  also  Criminal  Law. 

MALICIOUS  MISCHIEP. 

1.  Malicious  mischief  is  a  common  law  offense,  and  may  be  defined 
to  be,  any  malicious  or  mischievious  injury,  either  to  tne  rights  of 
another,  or  to  those  of  the  public  in  genend.  It  includes  all  malicious 
physical  injuries  to  the  rights  of  another,  which  impair  utility,  or 
materially  diminish  value. 

Siaie  vs.  McCaUister,  et.  al.,  301 

2.  Malice  is  a  necessary  ingredient  of  such  offense,  but  is  not  con- 
fined specifically  to  the  owner  of  the  property  destroyed  or  injured. 
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Wilful  or  wanton  cruelty  or  injury  to,  or  destruction  of  proper«^» 
committed  under  such  circumstances  as  to  indicate  a  maglinant  spint 
of  mischief,  is  sufficient  to  constitute  the  offense.    Id. 

3.  Malice  may  be  shown  by  proof  of  wilful  and  wanton  acts,  or  it 
may  be  inferred  from  attendant  facts  and  circumstances.    Id, 

MALTREATMENT  OP  WOUND. 

But  even  though  the  act  was  unlawful,  if  death  resulted  from  some 
other  cause  than  the  wotmd,  the  prisoner  cannot  be  convicted.  It  is 
well  established  law  that  where  the  wounds  are  adequate  or  calculated 
to  produce  death,  it  is  no  excuse  to  say  that  had  proper  care  and  atten- 
tion been  |^ven,  recovery  might  have  followed.  If  death  ensues  from 
a  wound  eiven  in  malice,  but  not  in  its  nature  mortal,  but  which  being 
n^Uected  or  mismanaged  the  person  dies,  this  would  not  excuse  the 
person  who  eave  it  and  he  would  be  held  guilty,  unless  he  could  make 
it  clearlv  and  certainly  appear  that  maltreatment  of  the  wound  or  the 
misconduct  of  the  wounded  man,  and  not  the  wound  itself,  was  the 
sole  cause  of  his  death.  If.  however,  such  maltreatment  or  mis- 
conduct only  increased  the  danj^er  of  the  wotmd,  or  accelerated  the 
death,  it  would  be  no  excuse.    St(Ue  vs,  Morahan,  494. 

MANDAMUS. 

1.  The  City  Council  cannot  repeal  a  provision  of  the  City  Charter 
by  an  ordinance  .   State  ex  rel  mayor  Mayor  and  Council  vs,  Sayers^ 

2.  The  city  ordinance  providing  that  the  Assessor  and  Collector  of 
Taxes  might  ^ive  bond  with  corporate  security,  does  not  rdieve  said 
officer  from  giving  freehold  security,  as  required  by  the  City  Charter. 
Id. 

3.  The  said  officer  will  not  be  compelled,  in  a  mandamus  proceed- 
ing, to  give  bond  in  accordance  with  the  provision  of  said  ordinance 

4  A  motion  to  quash  the  return  of  the  alternative  "^  rit  of  manda- 
mus is  founded  upon  the  proposition,  that,  conceding  the  truth  of 
every  material  allegation  properly  pleaded  in  the  return  of  the  respon- 
dent, as  a  matter  of  law  no  sufficient  defense  has  been  shown.  The 
question  to  be  decided  is,  whether  upon  the  face  of  the  return  the 
condition  of  the  relator  and  the  respondent  is  so  changed  as  to  prevent 
or  delay  the  issue  of  the  peremptory  writ.  State  ex  rel  Lindsay  vs.  J, 
&  M.  Paper  Co.,  397. 

5.  The  averment  of  the  respondent  that  certain  books  and  papers* 
the  inspection  of  which  is  asked  for,  are  now  out  of  the  State,  would 
not  avail.  If  their  inspection  was  necessary  the  Court  would  order 
their  production.    Id, 

6.  The  bv-law  set  up  as  a  defense,  which  absolutely  vests  in  the 
discretion  of  the  directors  the  right  of  a  stockholder  to  inspect  or 
examine  the  books  of  the  company,  and  which  makes  the  decision  of 
the  directors  final,  is  both  unreasonable  and  unlawful,  and  would  be 
r^^arded  by  the  Court.    Id. 

7.  The  return  may  be  in  some  respects  evasive  and  ai^gumentative 
and  yet  contain  denials  of  such  material  facts  and  conditions  set  forth 
in  the  petition  of  the  relator  as  to  make  the  Court  hesitate  in  granting 
a  peremptory  writ.    Id. 
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8.  As  the  case  stands  upon  the  motion  to  ouash  the  return,  the 
question  is  simply,  whether  the  petitioner  upon  the  face  of  the  petition 
and  return  is  entitled  to  the  peremptory  wnt  for  the  purpose  of  ascer- 
taininfi[the  actual  value  of  his  stock.    Id. 

9.  While  on  the  one  hand  it  is  the  duty  of  the  directors  of  corpora- 
tions to  afford  to  their  stockholders  every  reasonable  opportumty  to 

get  accurate  information  as  to  the  conduct  and  management  of  the 
usiness  of  which  they  merely  act  as  trustees,  yet,  on  the  other  hand, 
it  is  their  duty  to  protect  the  interests  of  the  stockholders  The 
books  and  papers  in  their  charge  should  not  be  subject  to  unnecessary, 
unreasonable  or  untimely  inspection.  The  directors  are  clearly  en- 
titled to  have  the  assurance  that  the  information  sought  is  not  for  the 
purpose  of  injuring  their  business,  or  building  up  a  rival  or  competi- 
tive concern,  or  any  other  improper  purpose.     7a. 

MANSLAUGHTER. 

1  Murder  of  the  first  and  second  degree,  manslaughter,  and 
malice  defined.    State  vs,  Wiggins^  127. 

2.  Manslaughter  may  arisefrom  an  unlawful  act  or  from  a  lawful 
act  done  without  proper  caution  or  without  requisite  skill  To  estab- 
lish this  offense,  it  is  necessary  for  the  State  to  prove  that  the  act  of 
the  prisoner  which  produced  the  wound  was  unlawful,  and  that  the 
wotmd  so  produced  was  the  cause  of  death.     State  vs.  Mprakan,  494. 

3.  If  the  deceased  staggered  up  a^^ainst  the  prisoner  and  there  was 
an  unintentional  collision  and  the  pnsoner  used  so  much  force  as  was 
reasonably  necessary  to  get  rid  of  contact  with  the  body  of  the  de- 
ceased, he  did  only  what  he  had  a  right  to  do.  But  if  the  prisoner 
intentionally  came  into  contact  with  the  deceased  or  used  unreason- 
able violence,  then  his  act  was  unlawful.    Id 

4.  But  even  though  the  act  was  unlawful,  if  death  resulted  from 
some  other  cause  than  the  wound,  the  prisoner  cannot  be  convicted. 
It  is  well  established  law  that  where  the  wounds  are  adequate  or  calcu- 
lated to  produce  death,  it  is  no  excuse  to  say  that  had  proper  care  and 
attention  been  ^ven,  recovery  might  have  followed.  If  death  ensues 
from  a  wound  given  in  malice,  but  not  in  its  nature  mortal,  but  which 
being  neglected  or  mismanaged  the  person  dies,  this  would  not  excuse 
the  person  who  gave  it  and  he  would  be  held  guilty,  unless  he  could 
make  it  clearly  and  certainly  appear  that  maltreatment  of  the  wound 
or  the  misconduct  of  the  wounded  man,  and  not  the  wound  itself,  was 
the  sole  cause  of  his  death.  If,  however,  such  maltreatment  or  mis- 
conduct only  increased  the  danger  of  the  wound,  or  accelerated  the 
death,  it  would  be  no  excuse.     Id. 

5.  Manslauehter  is  the  unlawful  killing  of  another  without  malice 
express  or  impfied.  It  is  of  two  kinds:  (1)  Voluntary  manslaughter, 
where  upon  a  sudden  quarrel,  two  persons  fight  and  one  of  them  kills 
the  other;  or  where  a  person  greatly  provokes  another  by  some  person- 
al violence  and  the  other  immediately  kills  him;  (2)  Involuntary 
manslaughter,  where  one  in  committing  an  unlawful  act  tending  to 
great  bodily  harm  or  in  committing  a  lawful  act  without  proper  cau- 
tion or  without  requisite  skill,  unguardedly  or  undesignedly  kills 
anothers.    State  vs.  Woods,  409. 

6.  To  constitute  the  crime  of  manslaughter,  the  party  chamd 
must  be  engaged  in  an  unlawful  act  when  the  lalline  occurs,  and  to 
determine  this  fact  the  jury  must  be  satisfied  from  the  evidence  that 
the  prisoner  was  doing  that  which  he  had  no  right  to  do.    /d* 
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MANSLAUGHTER— Coff/iMiMd. 

7.  A  person  has  a  right  to  eject  from  his  premises,  anyone  who  is 
acting  in  a  disorderiy  or  improper  manner,  and  to  effect  this  he  may 
use  sufficient  force  to  accomplisn  this  purpose;  but  if  he  employs  more 
than  is  sufficient  to  attain  this  end  he  txK^omes  a  trespasser  ath-initio. 
Id, 

MARRIAGE. — See  Divorcb. 

MASTER  AND  SERVANT;    DUTIES  OP  MASTER. 

1.  The  employment  not  being  a  difficult  one  and  there  being  no 
hidden  or  latent  danger,  and  any  peril  that  may  have  existed  being  as 
obvious  to  the  plaintiff  and  more  so,  than  to  the  master,  li#^thatit 
was  not  necessary  that  the  master  should  have  eiven  him  instructions 
or  warning.  Any  negligence  upon  the  part  of  fellow-servants,  either 
in  their  failure  to  ^ve  hmi  warning,  or  m  their  carelessness  in  loading 
the  car,  the  plaintiff  assumed.  American  Bridge  Co.  vs.  Volenti,  370. 
2.  While  it  is  the  duty  of  the  employer  to  make  and  promulgate 
rules  when  his  business  is  so  lar^^e  and  complicated  as  to  make  his  per- 
sonal supervision  impossible,  this  does  not  mean  that  there  should  be 
rules  governing  every  detail  of  the  business.  Held,  that  it  was  not 
necessary  that  the  defendant  company  should  have  promulgated  rule 
respecting  the  work  in  which  the  plaintiff  was  engaged,  such  work 
being  of  a  simple  character,easily  tmderstood  and  one  of  mere  detail  in 
the  business  of  the  company;  and  there  being  no  evidence  showing 
what  kind  of  rules  were  required,  that  rules  of  any  kind  were  necess- 
ary, or  that  the  absence  of  rules  was  the  cause  of  the  plaintiff's  injury. 

3.  While  the  master  is  required  to  furnish  and  maintain  a  safe 
place  of  work  he  is  not  chargeable  with  failing  to  perform  this  duty 
when  the  place  furnished  being  safe  in  itseif ,  is  made  tmsafe  solely  by 
the  negligent  acts  of  fellow-servants  in  carrying  out  the  details  of  the 
master's  business.    Id. 

Assumption  op  Risk. 

4.  It  is  a  general  rule  that  a  servant  holds  himself  out  as  capable  of 
doing  the  work  he  undersakes  to  do,  and  that  he  assumes  the  risks  inci- 
dent to  the  employment.  So  far  as  he  comprehends,  or  ought  to 
comprehend  them,  he  assumes  such  risks.  Amecrian  Bridge  Co.  vs. 
Volenti,   370. 

Pbllow-Sbrvants. 

5.  If  the  facts  that  are  necessary  to  determine  whether  co-employ- 
ees are,  or  are  not,  fellow-servants  are  undisputed,  then  it  is  a  question 
for  the  court  to  decide  and  not  the  jury.  Such  has  been  the  rule  upon 
which  the  courts  of  this  State  have  acted.  American  Bridge  Co.  vs. 
Volenti,  370. 

6.  If  the  injured  servant  and  his  deliquent  co-employees  were  at 
the  time  of  the  accident  employed  by  a  common  master,  and  en^ged 
in  a  common  emplo3mient,  the  relation  of  fellow-servants  existed, 
unless  the  servant  whose  n^ligence  caused  the  injury  was  at  the  time 
engaged  in  the  performance  of  one  of  the  primary  duties  of  the  master. 

7.  What  is  a  "common  employment,"  does  not  depend  upon  the 
grade  of  the  servant  in  the  master's  employment,  nor  tne  time  he  has 
been  engaged  in  the  service  in  which  the  injury  happens.     Held  that 
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MASTER  AND  SERVANT:  DUTIES  OP  MASTER-.C<wKtfHi#rf. 

the  members  of  a  loading  gang  who  were  engaged  in  loading  iron 
columns  on  a  car  and  the  plaintiff  who  was  engaged  in  painting  a 
column  that  had  been  already  loaded,  were  fellow-servants.    Id. 

MAYOR  AND  COUNCIL  OP  WILMINGTON. 

1.  The  City  Council  cannot  rmal  a  provision  of  the  City  Charter 
by  an  ordinance.    Stca$  €x,  rel.  Mayor  and  Council  vs,  Sayers,  258. 

2.  The  dty  ordinance  providing  that  the  Assessor  and  Collector  of 
Taxes  might  ^ve  bond  with  corporate  security,  does  not  relieve  said 
officer  frrai  giving  freehold  security,  as  required  by  the  City  Charter. 
Id, 

3.  The  said  officer  will  not  be  compelled,  in  a  mandamus  proceed- 
ing, to  give  bond  in  accordance  with  the  pix>vision  of  said  ordinance* 
Id. 

See  also  Municipal  Corporation. 

MEASURE  OP  DAMAGES  POR  PERSONAL  INJURIES. 

1.  Measure  of  damages  to  infant.    Baldwin  vs.  Peoples  Ry.  Co.^  81. 

2.  Measure  of  Damages  in  action  for  personal  injuries  resulting  in 
death.  Short  vs.  P.B  &W.  R.  R.  Co.,  108;  Lynchfs  Executricses  vs. 
WU.  City  Ry.,  192. 

3.  Injuries  resulting  from  negligent  discharge  of  firearms.  Farrow 
vs.  Hoffecker,  223. 

4  Por  husband  and  wife,  for  injuries  sustained  in  collision  of  cars. 
Townsend  vs.  Wil.  City  Ry.,  265. 

5.  Death  of  child;  Pather's  damages.  Peoples  Ry.  Co.  vs.  Bald- 
win's Admr.,  383. 

6.  Measure  of  damages  for  injuries  resulting  from  na^ligei^oe  of 
defendant  company  in  letting  off  passengers.  Coyle  vs.  Peoples  Ry. 
Co.,   454. 

7.  Measure  of  damages  for  injuries  at  crossing.  Ewans  vs.  WU. 
City  Ry.  Co.,  458. 

8.  Measure  of  damages  for  injuries  resulting  from  negligent  start- 
ing of  railway  car.    File  vs.  WU.  City  Ry.  Co.,  463. 

MECHANICS'  LIEN. 

1.    At  common  law,  in  proceedings  upon  scire  facias,  there  was  no 


such  thing  known  as  set-off.  The  objects  to  which  the  writ  applied 
were  matters  of  record, — judgments  or  recognisances  But  in  this 
and  many  other  States  it  has  been  made  applicable  to  mechanics' 
liens,  and  set-off  is  a  good  and  appropriate  plea  in  such  an  action.  It 
is,  however  demurrable  if  not  drawn  out.  Voigtmann  vs.  Wil. 
T.  B.  Co.,  265. 

2.  A  plea  of  set-off  is  bad  if  it  is  not  for  a  sum  liquidated,  or  which 
can  be  ascertained  by  calculation,  as  our  Statute  requires.    Id. 

3.  It  is  our  settled  practice  not  to  plead,  but  to  give  notice  of 
the  plea  of  recoupment.    Id. 

4.  Mechanics'  lien  is  not  an  action  on  contract.  It  is  more  in  the 
nature  of  an  action  of  assumpsit  for  the  price  and  value  of  work,  labor 
and  materials  furnished  by  the  claimants.  If  a  portion  of  the  mater- 
ials was  not  of  the  quality  and  kind  specified  by  the  contract,  but 
they  were  received  and  used,  the  claiznant  may  recover  what  they 
were  worth.    Id. 
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MECHANICS'  LlEli^CanHnusd. 

5.  Courts  do  not  encourage  forfeitures.  The  rig[ht  to  declare  a  for- 
feiture of  the  contract  does  not  carry  with  it  the  right  to  refuse  pay- 
ment for  labor  and  materials  not  in  conformity  with  the  contract, 
which  were  received  and  used  and  were  of  benefit  to  the  defendant.  Id, 

6.  A  notice  of  recoupment  is  sufficient  if  it  informs  the  claimant 
what  is  relied  on  by  wav  of  recoupment,  and  shows  that  these  matters 
relate  to  or  grow  out  of  the  subject  of  the  action.    Id. 

7.  In  an  action  of  mechanics  lien,  if  it  appears  from  the  testimony 
that  the  statement  of  the  plaintiffs  claim  was  not  filed  within  the  time 
required  by  the  statute,  a  non-suit  will  be  granted.  The  plaintiff  will 
not  be  relieved  of  the  reauirement  by  the  act  of  the  defendant  which 
terminated  the  contract  oefore  it  had  been  fully  performed,  and  pre- 
vented the  plaintiff  from  proceeding  with  the  work.  The  time  when 
the  last  work  and  labor,  or  furnishing  of  materials,  was  finished  cannot 
be  considered  the  date  when  defendant  terminated  the  contract    Id. 

8.  Testimonv  showing  that  the  work,  labor  and  materials  were 
performed  and  mmished  to  and  for  the  building,  house  or  structure,  is 
not  tantamount  to  that  which  the  statute  requires,  viz. :  on  the  credit 
of  the  building,  house  or  structure.     Id. 

9.  That  part  of  the  statute  which  provides,  that  '^it  may  be  lawful 
for  any  person  or  persons  having  performed  work  and  labor  or  mater- 
ials, &c. — to  obtam  a  lien  upon  such  building,  house  or  structure, — ^is 
subject  to  the  Qualification  '  that  the  said  work  and  labor  were  per- 
formed, or  said,  materials  were  furnished,  on  the  credit  of  the  said 
building,  house  or  structure.     Id. 

10.  The  statute  is  plain  as  to  what  is  required  to  be  embodied  in 
the  statement,  and  every  substantial  part  must  be  supported  by  evi- 
dence in  order  that  the  plaintiff  may  succeed.  The  aUegation  that 
the  work  and  labor  was  performed,  or  the  materials  furnished,  on  l^e 
credit  of  the  building,  house  or  structure,  is  a  material  and  a  sub- 
stantial fact,  requirea  by  the  statute  to  be  not  only  embodied  in  t^e 
plaintiff's  statement,  but  also  to  be  proved  at  the  trial.     Id. 

MENS  REA. 

1.  The  doctrine  of  mens  rea  discussed  and  defined.  Brown  vs. 
State,  159. 

2.  That  a  mistake  of  facts,  on  reasonable  grounds,  to  that  extent 
that,  if  the  facts  as  believed,  the  acts  of  the  prisoner  would  make 
him  guilty  of  no  offense  at  all,  is  an  excuse,  and  that  such  an  excuse  is 
implied  in  every  criminal  charge  and  every  criminal  enactment  in 
England  and  also  in  this  country,  but  that  the  act  of  receiving  and 
harboring  a  female  of  any  age  for  the  purpose  of  defilement  or  prostitu- 
tion is  not  such  an  act,  because  it  involves  a  moral  turpitude  revolting 
to  the  better  instincts  of  the  whole  community,  and  is  an  act  univer- 
sally recojgfnized  to  be  not  onlv  a  grievous  wron^  to  the  individual,  but 
a  serious  injury  to  society  at  lai^e,  and  in  addition  it  is  contrary  to  the 
law,  being  a  violation  of  the  Ordinance  of  the  City  of  Wilmington.   Id. 

MINORITY.— See  Infant. 

MISCONDUCT  OP  DECEASED. 

If  the  deceased  staggered  up  against  the  prisoner  and  there  was  an 
unintentional  colb'sion  and  the  prisoner  used  so  much  force  as  was 
reasonably  necessary  to  get  rid  of  contact  with  the  body  of  the  de- 
ceased, he  did  only  what  ne  had  a  right  to  do.  But  if  the  prisoner  in- 
tentionally came  mto  contact  with  the  deceased  or  used  unreasonable 
violence,  then  his  act  was  unlawful.    State  vs.  Marahan.  494. 
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MISTAKE  OP  FACT. 

1.  The  doctrine  of  tn^n  tea  discussed  and  defined.  Brown  vs. 
StaU,  159. 

2.  That  a  mistake  of  facts,  on  reasonable  grounds,  to  that  extent 
that,  if  the  facts  as  believed,  the  acts  of  the  prisoner  would  make  him 
guilty  of  no  offense  at  all,  is  an  excuse,  and  tnat  such  an  excuse  is  im- 
plied in  every  criminal  charge  and  every  criminal  enactment  in  Eng- 
land and  also  in  this  country,  but  that  the  act  of  receiving  and  harbor- 
ing a  female  of  any  age  for  the  purpose  of  defilement  or  prostitution  is 
not  such  an  act,  because  it  involves  a  moral  turpitude  revolting  to  the 
better  instincts  of  the  whole  community,  and  is  an  act  universally 
recognized  to  be  not  only  a  grievous  wrone  to  the  individual,  but  a 
serious  injury  to  society  at  large,  and  in  addition  it  is  contrary  to  the 
law,  being  a  violation  of  the  Ordinance  of  the  Qty  of  Wilmington.   Id. 

MOTIVE. 

Whenever  the  imputed  guilt  of  the  prisoner  appears  to  the  jury  to 
be  doubtful,  the  absence  of  any  testimony  in  proox  of  a  motive  for  the 
commission  of  the  crime  is  a  circumstance  which  the  jury  may  con- 
sider, in  connection  with  all  the  evidence  of  the  case,  m  ntvor  of  the 
prisoner's  innocence.  But  whenever  upon  the  general  evidence  the 
}ury  are  satisfied  of  the  guilt  of  the  accused,  notwithstanding  the 
absence  of  any  testimony  in  proof  of  such  a  motive,  then  such  absence 
is  immaterial.    StaU  vs.  Blackburn,  479 

MUNICIPAL  CORPORATION. 

1.  Upon  the  facts  contained  in  a  case  stated,  held  that  the  Gty  of 
Wilmington,  cannot  recover  from  the  Wilmington  City  Railway 
Craipany,  tne  defendant,  a  sum  paid  by  said  city  for  paving  on  each 
side  of  said  defendant's  railway  tracks  in  the  City  of  Wiunington. 
Wilmington  vs.  Wil.  City  Ry.  Co.,  40. 

2.  Under  the  facts  contained  in  a  case  stated,  held  that  the  title  to 
the  bed  of  a  certain  street  in  the  City  of  Wibnin^n  was  in  the  said 
city,  and  that  the  appellant,  who  was  charged  with  obstructing  said 
street,  had  not  acqmred  title  thereto  by  adverse  possession,.  AlUn" 
der  vs.  Wilmington,  48. 

3.  Demurrer  to  plaintiff's  declaration  sustained  on  the  eround  that 
the  property  owner  is  liable  for  the  unsafe  or  defective  conmtion  of  the 
footway  or  sidewalk  in  front  of  his  premises  only  upon  failure  to  Tep&ir 
after  notice  to  do  so,  given  in  accordance  with  the  statute.  Fleith  vs. 
Cunningham,  97. 

4.  The  plaintiff  brought  an  action  against  the  defendant  to  re- 
cover damages  for  injuries  resulting  from  defective  or  dangerous  con- 
ditions in  one  of  the  public  parks  of  the  City  of  Wilmington.  To  the 
plaintiff's  declaration  the  defendant  demurnsd  on  the  ground  that  the 
City  is  not  liable  in  damages  for  injuries  resulting  from  defective  or 
dangerous  conditions  in  its  public  parks.  Pennell  vs.  Wilmington  , 
229. 

See  also  Mandamus;  Mukicipal  Elbction. 
MUNICIPAL  COURT.— See  Appbal. 
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MUNICIPAL  ELECTION;  RIGHT  TO  HOLD. 

A  Writ  of  Quo  Warranto  was  issued  in  the  name  of  the  State  to 
determine  by  what  risht  or  authority  Jacob  H.  Lewis  and  Thomas 
A.  D.  Hutson,  who  claimed  to  be  members  of  the  Department  of 
Elections  for  the  City  of  Wihnington,  participated  in  the  transfer 
and  registration  of  voters  preparatory  to  nolding  a  municipal  election 
in  said  city.  Held,  on  demurrer,  that  said  Jacob  H.  Lewis  and 
Tliomas  A.  D.  Hutson  are  members  of  the  D^artment  of  Elections  for 
the  City  of  Wilmington,  and  as  such  of  right  hold  and  exercise  the 
right  <^  office  of  members  of  said  department,  among  the  rights  and 
duties  of  such  office  is  the  transfer  and  registration  of  voters,  pre* 
paratory  to  holding  the  municipal  election  in  said  dty.  StaU  ex,  reL 
Ward  vs,  Lewis,  et.  al,,  211. 

MURDER. 

1  In  the  trial  of  one  charged  with  murder,  testimony  offered  by 
the  defendant  showing  the  general  reputation  of  the  deceased  for 
violence,  is  relevant  and  material  to  the  issue  raised  by  the  plea  of 
self-defense,  and  proper  to  be  considered  by  the  jury  (if  they  should 
find  from  the  evidence  that  an  actual  assault  was  first  made  by  the 
deceased  upon  the  prisoner),  in  determining  whether  the  prisoner  was, 
at  the  time  of  the  lolling,  m  reasonable  fear  of  death  or  great  bodily 
harm.    StcUevs.  Wiggins,  127. 

2.  A  free  and  voluntary  confession  is  generally  deserving  of  the 
highest  credit,  because  it  is  against  the  interest  of  the  person  making 
it,  and  is  presumed  to  flow  from  a  sense  of  guilt.  The  whole  of  what 
the  prisoner  said  on  the  subject,  at  the  time  of  making  the  confession ; 
should  be  taken  together  and  considered  by  the  jury ;  but  all  parts  of  a 
confession;  whether  for  or  against  the  prisoner,  are  not  neccsssarily  enj- 
titled  to  equal  credit.  The  duty  of  the  jury  in  respect  to  a  confession, 
and  in  respect  to  the  prisoner's  own  testimony,  and  the  testimony  of 
other  witnesses  is  the  same.  They  should  accept  that  which  they  be- 
lieve to  be  true,  and  reject  that  which  they  beheve  to  be  fiJse.    Id. 

3.  Murder  of  the  first  and  second  degree,  manslaughter,  and 
malice  defined.    Id. 

4.  The  law  applicable  to  self-defense,  stated.    Id. 

5.  Murder  of  the  first  and  of  the  second  d^free,  and  the  lesser 
grades  of  homicide  defined.    State  vs.  Blackburn,  479. 

6.  On  a  charge  of  murder  where  the  fact  of  killing  as  charged  is 
shown  by  the  prosecution,  unaccompanied  by  circumstances  of 
justification,  excuse  or  mitigation,  the  law  presumes  malice,  tmtil  the 
contrary  is  ^own,  yet  the  legal  presumption  goes  no  further  in  such  a 
case  than  that  the  killing  is  murder  of  the  second  degree  tmder  our 
statute.  Before  a  verdict  of  murder  of  the  first  degree  can  be  render- 
ed.  it  must  be  shown  that  the  prisoner  killed  the  deceased  with  the 
deliberate  purpose  and  formed  design  to  take  his  Hfe.    Id. 

7.  But  even  though  the  act  was  unlawful,  if  death  resulted  from 
some  other  cause  than  the  wound,  the  prisoner  cannot  be  convicted. 
It  is  well  established  law  that  where  the  wotmds  are  adequate  or 
calculated  to  produce  death,  it  is  no  excuse  to  say  that  had  proper  care 
and  attention  been  given,  recovery  might  have  followed,  u  death 
ensues  from  a  wound  given  in  malice,  but  not  in  its  nature  mortal, 
but  which  being  neglected  or  mismanaged  the  person  dies,  this  would 
not  excuse  the  person  who  gave  it  and  he  would  be  held  guilty,  unless 
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he  could  make  it  clearly  and  certainly  appear  that  maltreatment  of 
the  wound  or  the  misconduct  of  the  wounded  man,  and  not  the  wound 
itsdf,  was  the  sole  cause  of  his  death.  If,  however,  such  maltreat- 
ment or  misconduct  only  increased  the  danger  of  the  wound,  or  accd- 
erated  the  death,  it  would  be  no  excuse.    StaU  vs,  Morakan,  494. 

NEAR  RELATIONS.— See  Impubd  Promisb. 

NEGLIGENCE. 

1.  Upon  a  certain  state  of  facts,  held  that  the  effect  of  a  rapidly 
moving  trolley  car  upon  a  rope,  commonly  called  a  hand  line,  attached 
to  plaintiff's  person,  while  ne  was  up  a  telephone  pole  near  the  track 
of  the  defendant  company,  was  a  proper  matter  for  expert  testimony. 
Johnson  vs.  The  Wil,  City  Ry.  Co.,  6. 

2.  When  the  Court  are  clearly  of  the  opinion  that  the  evidence 
adduced  on  the  part  of  t^e  plaintiff  is  insufficient  to  support  a  ver- 
dict in  favor  of  the  plaintiff,  a  nonsuit  should  be  granted.    Id. 

3.  If  the  post  or  pillar  which  caused  the  injury  to  the  plaintff  was 
dangerously  and  unnecessarily  near  to  the  track  of  the  street  railway, 
the  defendant  would  be  responsible  for  injuries  occasioned  thereby, 
without  the  fault  of  the  injured  person,  whether  the  same  was  erectea 
by  the  defendant  or  its  servants  or  agents,  or  b v  some  other  oerson  or 
persons,  provided  in  the  latter  case  that  the  defendant  suffered  the 
same  to  remain  an  unreasonable  time  after  it  had  due  notice  or  knowl- 
edge of  the  dangerous  character  of  the  erection.  Solomon  vs.  P.,  B. 
<SrV.  R.  /?.,  21. 

4.  Where  a  corporation  is  duly  authorized  to  build  a  bridge  over  a 
city  street,  and,  as  incident  thereto,  has  the  right  to  olace  temporary 
structures  in  said  street,  such  right  must  be  exerdsea  with  such  care 
and  diligence  as  not  to  endanger  unnecessarily  the  Uves  and  property 
of  the  pubUc  while  using  su^  street  as  a  public  highway,  and  the 
failure  to  exercise  such  care  and  diligence  is  negligence.     Id. 

5.  It  is  negligence  for  a  passenger  upon  a  moving  street  car  tm- 
necessarily  to  expose  his  person,  or  any  part  thereof,  beyond  the 
exterior  Ime  of  such  car,  or  beyond  the  outer  edge  of  the  running- 
board.    Id. 

6.  Negligence  has  been  termed  the  want  of  ordinaiy  care  that  is, 
the  want  ol  such  care  as  a  reasonably  prudent  and  careftd  man 
would  exercise  under  similar  circumstances.  It  has  been  termed  the 
failure  to  observe,  for  the  protection  of  the  interests  of  another^  that 
degree  of  care,  prudence  and  vigilance  which  the  circumstances  justly 
demand,  whereby  such  other  person  suffers  injury.  Lenkewtcs  vs. 
Wil.  City  Ry.  Co.,  64. 

7.  There  is  no  presumption  of  negligence,  either  on  the  part  of  the 
plaintiff  or  on  the  part  of  the  defencumt,  from  the  mere  fact  that  the 
plaintiff  was  injured  by  being  struck  by  a  car  of  the  defendant  com- 
pany.   Id. 

8.  If  the  negligence  of  the  deceased  was  the  proximate  cause  of  his 
death  or  contributed  thereto,  his  administrator  cannot  recover.  And 
where  there  has  been  mutual  n^ligence  and  the  negligence  of  each 
was  operative  at  the  time  of  the  accident,  no  action  wt^tever  can  be 
sustained.    Id. 

9.  The  defendant,  when  he  relies  upon  contributor  n^i^enoe  on 
the  part  of  the  plaintiff,  to  escape  liability,  must  satisfy  the  jury  by  a 
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preponderance  of  the  evidence  that  contributory  negligence  on  the 
part  of  the  plaintiff  was  the  proximate  cause  of  the  injury  complained 
of.    Id, 

10.  If  the  motorman  saw,  or,  by  the  exercise  of  due  care  in  looking 
out  ahead,  could  have  seen  the  deceased  in  time  to  have  stopped  the 
car  and  thus  have  prevented  the  accident,  the  defendaet  would  be 
liable.  But  if  the  deceased  suddenly  approached  along  side  of, 
against,  or  in  front  of  the  car  and  was  struck,  knocked  down  and  run 
over  by  the  car,  without  any  improper  act  or  omission  on  the  part  of 
the  motorman,  and  the  latter  applied  the  brakes  of  his  car  and  did  all 
he  could  to  prevent  the  injury  complained  of,  the  plaintiff  cannot 
recover.    Id. 

1 1.  If  the  deceased  moved  from  a  position  of  safety  to  a  position  of 
danger,  near  or  upon  the  track  of  the  railway  on  which  the  car  was 
running,  so  suddenly  as  to  make  it  impossible  for  the  motorman  to 
stop  the  car  before  tbe  collision,  the  defendant  cannot  be  held  Hable. 
Id. 

12  The  father  is  entitled  to  the  services  of  his  minor  child,  and  if 
such  services  were  lost  or  impaired  by  the  negligence  of  the  defendant, 
the  father  is  entitled  to  be  reasonably  compensated  for  such  loss  or 
impairment.    Baldwin  vs.  Peoples  Ry.  Co.^  81. 

13.  The  plaintiff  cannot  recover  for  the  effects  of  tuberculosis,  or 
any  other  disease,  contracted  after  the  accident,  unless  it  is  satisfac- 
torily shown  that  such  disease  was  the  natural  and  probable  conse- 
quence of  the  defendant's  negligence.    Id, 

Y{Qt  can  there  be  any  recovery  for  the  effects  of  any  disease  con- 
tracted before  the  accident,  tmless  it  clearly  appears  from  the  evidence 
that  such  disease  was  aggravated,  or  increased,  by  the  negligent  act  of 
the  defendant,  and  even  then  recovery  could  be  had  only  to  the  extent 
that  such  effects  were  so  aggravated  or  increased.    Id, 

14.  The  question  always  is,  was  there  an  unbroken  connection  be- 
tween the  wrongful  act  and  the  injury, — a  continuous  operation  ?  Did 
the  facts  constitute  a  continuous  succession  of  events  so  linked  to- 
gether as  to  make  a  natural  whole,  or  was  there  some  new  and  inde- 
pendent cause  intervening  between  the  wrong  and  the  injury?  Un- 
less the  evidence  of  the  plaintiff  is  sufficient  to  show  the  connection 
between  the  immediate  cause  of  the  death  and  the  injury  received,  the 
plaintiff  cannot  recover  for  the  effects  or  consequences  of  the  dicsease 
that  caused  the  death.     Id. 

15.  When  the  plaintiff  in  an  action  for  personal  injuries  has  averr- 
ed that  the  defendant  had  no  l^al  right  or  authority  to  run  its  car  and 
engine  on  the  spur  of  track  and  over  the  sidewalk  at  the  point  where 
the  accident  occurred,  the  burden  is  upon  the  plaintiff  to  prove  it ;  and 
not  having  proved  it,  it  cannot  be  presiuned  to  be  true  because  the  de- 
fendant did  not  show  that  he  had  such  right  or  authority.  Short  vs* 
P.,  B,  &  W.  R.  R,,  108. 

16.  In  every  case  each  party  has  the  right  to  presume  that  the 
other  party  will  do  his  duty,  but  such  presumption  in  no  wise  relieves 
such  party  of  the  duty  of  exercising  ordinary  and  reasonable  care  on 
his  own  part.     Id. 

17.  If  it  is  shown  that  the  railway  company  was  running  its  shifter 
or  car  in  violation  of  an  ordinance  of  the  city,  such  violation  would 
constitute  negligence  on  the  part  of  the  company  and  it  would  be 
liable  if  such  negligence  was  the  cause  of  the  accident  and  the  plain- 
tiff's own  negUgence  did  not  contribute  thereto.     But  if  the  deceased 
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could,  by  the  exercise  of  due  care  and  caution  on  his  part,  have  avoid- 
ed the  accident,  it  was  his  duty  to  do  so,  and  his  failure  so  to  do  would 
prevent  him  from  recovering,  no  matter  if  the  speed  of  the  shifter 
was  excessive  and  illegal,  and  no  lookout  was  kept  or  maintained  by 
the  company.    Id, 

18  In  determining  whether  the  deceased  was  at  the  time  of  the 
accident  exercising  reasonable  care  and  caution,  the  jury  may  consider 
the  ease  or  diffictuty  of  seeing  an  approaching  train,  any  warning  or 
notice  that  may  have  been  given,  or  tne  want  or  absence  of  any  warn- 
ing or  notice,  of  the  approaching  en^e  and  car,  and  any  and  all 
other  facts,  circumstances  and  conditions  shown  by  the  evidence  to 
have  be«a  existing  at  the  time  of  the  accident  bearing  upon  the  point. 
Id, 

19.  The  rig^t  of  the  railway  company,  and  the  rig^t  of  the  public, 
must  each  be  exercised  with  due  r^;ard  to  the  right  of  the  other,  and 
the  rig^t  of  each  must  be  exercised  m  a  reasonable  and  careful  manner 
so  as  not  unreasonably  to  abridge  or  interfere  with  the  right  of  the 
other.    Clay  vs.  Peoplis  Ry.,  136. 

20.  It  is  the  duty  of  the  company  to  use  reasonable  care  in  operat- 
ing its  cars,  to  move  its  cars  at  a  reasonable  rate  of  speed,  and  to  slow 
up  or  stop  if  need  be  where  danger  is  imminent.    Id. 

21.  There  is  a  like  duty  of  exercising  reasonable  care  on  the  part  of 
the  people  using  the  public  hig^wav,  to  stop,  and  if  need  be,  to  turn 
out  when  danger  is  threatened.    Icf. 

22.  The  person  in  the  management  of  the  car,  and  the  person  in  the 
management,  of  the  vehicle,  are  both  botmd  to  the  reasonable  use  of 
their  sight  and  hearing  for  the  prevention  of  accident,  and  to  the 
exercise  of  such  reasonable  caution  as  an  ordinarily  careful  and 
prudent  person  would  use  under  like  circumstances.    Id. 

23.  In  approaching  the  crossing  of  a  street  in  general  use  by  th^ 
public,  increaised  care  should  be  exercised  by  the  person  in  charge  o^ 
the  car  to  avoid  collision  with  persons  or  vehicles  who  may  be  travel* 
ing  on  such  streets.  He  should  not  approach  such  crossing  at  a  dan~ 
gerous  speed  or  without  giving  due  and  timelv  warning;  and  if  his 
view  is  obstructed  by  buildings  or  otherwise,  nis  care  and  diligence 
should  be  increased  m  proportion  to  such  conditions.    Id. 

24.  The  motorman,  and  the  driver  of  the  vehicle,  have  each  the 
right  to  presume  that  the  other  will  act  as  a  reasonable  person  under 
aU  the  circumstances  of  the  occasion,  until  the  contrary  appears.    Id. 

25.  The  mere  fact  of  an  accident  by  which  an  injury  is  sustainedt 
if  not  within  the  control  of  the  defendant,  does  not  in  it^f  raise  a  pre- 
sumption of  negligence.     Welch  vs.  B.  &  O.  R.  R.,  140. 

26.  The  law  regards  a  railroad  crossing  as  a  place  of  danger,  the 
very  presence  of  such  a  crossing  is  notice  to  the  person  approaching, 
or  attempting  to  cross  it,  of  danger;  and  he  is  required  at  least,  to 
look  and  listen  for  an  approaching  train  before  venturing  upon  the 
tracks.    Id. 

27.  The  servants  of  a  railway  company,  and  the  driver  of  a  vehicle, 
have  each  the  right  to  presume  that  tne  other  will  act  as  a  reasonable 
person  under  all  conditions  and  surrotmdings  of  the  crossing  until  the 
contrary  shall  appear.    Id. 

28.  while  a  railroad  company  is  under  no  original  obligation  to 
place  a  signal  bell  or  gong  at  a  particular  crossing,  yet  if  it  has  done  so, 
and  has  maintained  the  same  for  a  long  time,  travelers  over  such  cross- 
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ing  have  the  rifi^t  to  presume,  if,  upon  approaching  said  crossing  the 
hSl  or  gong  is  not  rinnng,  that  they  may  pass  over  tiie  crossing  safely, 
if,  in  the  exercise  of  due  care  and  caution  nothing  appears  to  the  con- 
trary.   Id, 

29.  The  plaintiffs  intestate  beine  deceased,  the  law  clothes  him 
with  the  presumption  that  in  approacming  the  crossing  and  going  upon 
the  tracks  at  the  time  of  the  acadent,  he  was  in  the  exercise  of  reason- 
able care  and  caution;  but  such  presumption  may  be  rebutted  by 
the  evidence.    Id. 

30.  If  the  deceased  moved  from  a  position  of  safety  to  a  position  of 
danger  near  or  upon  the  tracks  of  the  defendant  on  which  the  car  was 
running,  so  suddenly  as  to  make  it  impossible  for  the  motorman  to 
stop  tl^  car  before  the  collision,  the  defendant  cannot  be  held  liable 
for  the  resulting  injury  to  ^e  plaintiff's  intestate;  so  if  the  motorman, 
after  he  saw,  or  by  the  exercise  of  reasonable  care  could  have  seen  the 
plaintiffs'  intestate  in  a  position  of  danser,  did  everything  that  a 
reasonably  careful  man  could  and  would  do  under  like  drctunstances 
to  prevent  the  accident,  the  plaintiffs  cannot  recover.  Lynch's 
ExsctOrices  vs,  WU,  City  Ry.,  192. 

31.  The  burden  of  proving  negligence  on  the  part  of  the  defendant 
company  is  upon  the  plaintiffs,  and  there  is  no  prestunption  of  negU- 
genoe  on  the  part  of  the  defendant  from  the  single  fact  that  the  plam- 
tiff's.  intestate  was  injured  by  being  struck  by  a  car  owned  or  operated 
by  the  defendant  company.    Id. 

32.  Proximate  cause  and  contributory  negligence  defined.    Id. 

33.  The  burden  of  proving  negligence  on  the  part  of  the  plaintiffs' 
intestate  rests  upon  the  defendant,  and  no  presumption  of  negligence 
on  the  part  of  the  deceased  is  to  be  drawn  from  the  mere  fact  that  he 
was  injured  by  a  car  of  the  defendant  compan^r.    Id. 

34.  A  person  approaching  a  railway  crossing,  with  which  he  is 
familiar,  is  bound  to  avail  hiinself  of  his  knowledge  of  the  locality  and 
act  accordingly.  If,  as  he  attempts  to  cross  the  tracks,  his  Ime  of 
vision  is  obstructed,  he  is  bound  to  look  for  approadiing  cars  in  time 
to  avoid  collision ;  and  if  he  does  not  look,  and  for  that  reason  does  not 
see  an  approaching  car  until  it  is  too  late  to  avoid  the  collision,  he  is 
guilty  ol  negligence,  and  cannot  recover.  WU.  City  Ry.  vs.  Lynch's 
Execuirices,  197. 

35.  It  is  abo  a  principle  of  law  that  if  a  person  move  from  a  posi- 
tion of  safety  to  a  position  of  danger,  near  or  upon  the  tracks  upon 
which  a  car  is  ruiming,  so  suddenly  as  to  make  it  impossible  for  the 
motorman  to  stop  the  car  before  the  collision,  the  company  cannot 
be  held  liable  for  the  resultant  injury.    Id. 

36.  But  if  the  motorman  sees,  or  by  the  exercise  of  reasonable 
care  could  have  seen,  the  person  injured  in  a  position  of  danger  upon 
the  tracks,  it  is  his  duty  to  do  everything  that  a  reasonably  caref id  and 
prudent  man  would  do  under  like  circumstances  to  avoid  the  accident, 
in  other  words,  even  though  a  person  be  negligently  upon  the  tracks,  a 
motorman  may  not  run  him  down.    Id. 

37.  When  the  motorman  sees  a  traveler,  two  or  three  car  lengths 
away,  cross  the  tracks  and  stop  about  18  inches  from  the  rail,  and  as 
the  car  approaches  the  spot  the  traveler  steps  backward  and  is 
struck  by  tne  car,  it  cannot  be  said  to  be  a  case  where  the  injured 
person,  being  in  a  position  of  safety,  so  suddenly  placed  himself  in 
the  way  of  the  car  as  to  make  it  impossible  for  the  motorman  to  avoid 
the  accident.    Id. 
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38.  The  Court  could  not  say  that  the  motoiman  was  neg^gent  in 
running  his  car  as  he  did  at  the  time  of  the  accident,  neither  could  it 
say  the  deceased  was  not  negligent  when  he  made  the  step  backward 
toward  the  track;  but  it  was  a  question  for  the  jury  to  determine 
whether  the  motorman  was  neghgent,  and,  if  he  was,  whether  the 
defendant  was  released  from  liability  on  acccount  of  contributory 
negligence  iipon  the  part  of  the  person  injur^.    Id. 

Farrow  vs,  Hqffecker,  223. 

39.  It  is  wdl  settled  in  this  State  that  the  violation  of  a  lawful  ordi- 
nance of  a  city  or  town  is  in  itself  such  negligence  as  would  render  the 
wrong-doer  liable  for  any  injuries  resultmg  herefrom. 

40  The  discharge  of  a  firearm  within  the  limits  of  a  town  in  viola- 
tion of  an  ordinance  is  unlawful,  and  if  the  plaintiff  was  thereby  in- 
jured it  constitutes  such  negligence  as  entitles  him  to  dama|:es.  Id. 

41.  In  an  action  to  recover  damages  for  the  death  of  a  child,  the 
plaintiff  in  order  to  recover  must  satisfy  the  jury  that  the  death  re- 
sulted from  the  failure  of  the  driver  of  the  wagon  which  caused  the 
accident,  to  exercise  such  care  as  an  ordinarily  careful  and  prudent 
man  would  exercise  under  the  same  circumstances,  and  that  death 
resulted  from  the  want  of  such  care  on  his  piut :  In  other  words,  if  the 
driver  was  exercising  such  care  and  precaution  as  an  ordinarily  pru- 
dent man  would  exercise  in  passing  along  the  street,  under  the  condi- 
tions and  surroundings  at  the  time  as  disclosed  by  the  evidence,  the 
plaintiff  could  not  recover.     Skoniecsny  vs.  Churchman^  226. 

42.  Collision  of  cars.     Townsend  vs.  WU.  City  Ry.  Co..  266. 

43.  Reasonable  care  when  applied  to  the  control  and  manage- 
ment of  a  steamboat  in  motion,  imports  all  the  care  which  the  particu- 
lar circumstances  of  the  place  and  occasion  reasonably  require. 
Du^an  vs.  N.  J.  and  WU.  Perry  Co.,  318. 

44.  A  steamboat  company  is  bound  to  provide  skillful  and  careful 
servants,  competent  in  every  respect  for  the  posts  they  are  appointed 
to  fill  in  their  service;  and  is  responsible  not  only  for  their  possession 
of  such  care  and  skill,  but  also  for  the  continued  application  of  such 
qualities  at  all  times.     Id. 

46.  In  actions  brought  to  recover  damages  alleged  to  have  been 
caused  by  the  defendant's  negtigenoe,  the  Court  below  charged  the 
jury  as  follows,  viz. :  **The  defendant  can  be  held  liable  only  for  such 
negligence  as  constituted  the  proximate  cause  of  the  injuries  com- 
plained of .  *  *  *  In  order  for  the  plaintiff  in  either  of  the  cases 
before  you  to  recover  at  all,  it  must  be  proved  to  your  satisfaction  that 
the  defendant's  negligence  was  the  proximate  cause  of  the  injuries 
complained  of.  The  plaintiffs  cannot  recover  in  either  case  for  the 
effects  of  tuberculosis  or  anv  other  disease  contracted  after  the  acci- 
dent, tmless  it  is  satisfactorily  shown  to  the  juiy  that  such  <Usease  was 
the  natural  and  probable  consequence  of  the  aefendant's  negligence. 
Nor  can  there  be  eaiy  recovery  for  the  effects  of  any  disease  con- 
tracted before  the  accident  unless  the  jury  are  clearly  satisfied  from 
the  evidence  that  such  disease  was  aggravated  or  increased  by  the 
negligent  act  of  the  defendant,  and  even  then  recoveiv  could  be  had 
only  to  the  extent  that  such  effects  were  so  aggravated  or  increased." 
Held,  that  there  was  no  error  in  the  charge  of  the  Court,  and  that  the 
addition  of  the  words  insisted  on  by  the  (&fendant,  viz. :  "It  must  ap- 
pear that  the  injury  ought  to  have  been  foreseen  by  the  defendant  m 
the  light  of  the  attending  circumstances,"  womd  probably  have 
tended  rather  to  confuse  than  to  aid  the  jury  in  reaching  a  proper 
conclusion.     Peoples  Ry.  Co.  vs.  Baldwin's  Admr.,  383. 
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NEGLIGENCE— ComtnfMd. 

46.  If  a  trolley  wire  erected  and  maintained  by  a  railway  com- 
pany sieged  from  the  effect  of  an  unusual  storm  of  wind  and  rain, 
which  ine  defendant  could  not  reasonably  have  anticipated,  tiiere 
would  be  no  negligence  on  the  part  of  iM  defendant.  But  there 
would  be  negligence  on  the  part  of  the  defendant,  if,  after  actual  or 
constructive  notice  of  the  injury  to  the  wire,  the  defendant  failed  to 
repair  the  injury  within  a  reasonable  time  thereafter;  and  the  plain- 
tin  would  be  entitled  to  recover,  unless  he  himself  was  guilty  €d  contri- 
butory negligence.     Wagtur  vs.  PtopUs  Ry  Co,  393. 

47.  Where  trolley  cars  are  propelled  by  electricity  great  care  is  re- 
quired in  the  construction  and  maintenance  of  electridty-bearins 
wire,  so  that  life  and  property  may  be  reasonably  protected  and 
accidents  prevented.  But  this  common  knowledge  of  the  danger  of 
electricity  imposes  Uke  great  care  and  precaution  upon  the  traveler 
upon  the  highwa^r  who  has  been  warned  of  its  dangerous  condition.  Id, 

48.  Such  waminff  imposes  t^on  the  traveler  the  duty  of  the  reason- 
able exercise  of  all  his  faculties  to  prevent  accident,  and  if  he  fail  so 
so  do  at  the  time  of  the  accident  he  would  be  guilt>r  of  contributory 
negUgence.  If  he  could,  by  the  reasonable  use  of  his  eyesk[ht,  have 
seen  the  sagged  wire  in  time  to  prevent  the  accident  and  fafled  to  do 
so,  he  cannot  recover,  even  though  the  defendant  was  also  negligent. 
Id. 

49.  A  street  railway  company  in  letting  its  passengers  cm  and  off 
its  cars  is  bound  to  stop  at  its  usual  stopping  places,  and  to  wait  a 
reasonable  time  for  passengers  to  get  off  or  on,  and  also  to  use  all  • 
reasonable  care  to  secure  the  safety  of  its  passengers.    CoyU  vs. 
Peoples  Ry.  Co.,  454. 

50.  If  a  car  slows  up  or  stops  at  an  imusual  stopping  place,  in  such 
a  manner  as  clearly  to  mvite  a  passenger  to  alifi^t,  and  the  passenger 
under  such  drctmistanoes  attempts  to  alight,  using  due  and  proper 
care,  it  is  the  duty  of  the  person  or  per^ms  having  charge  of  tne  car 
not  to  suddenly'  start  the  car  in  such  a  manner  as  to  endanger  the 
safety  of  the  ah^hting  passenger.    Id. 

51.  If  the  injurv  complained  of  was  occasioned  by  the  negligence 
of  the  plaintiff,  or  by  the  concurrent  negligence  of  both  the  plamtiff 
and  defendant,  the  plaintiff  cannot  recover,  as  the  law  in  such  case 
will  not  attempt  to  measure  the  degree  of  negligence  attributable  to 
each  party.    Id. 

52.  The  defendant  railwa>[  companv  could  move  its  car  only  along 
its  railway  in  the  street  within  a  nxea  ipace,  and  within  that  space 
necessarily  had  the  right  of  way  as  agamst  other  persons  using  the 
street  on  foot  or  in  vdoides.  Such  others  so  using  the  street  had  no 
right  unnecessarily  to  obstruct  or  interfere  with  such  right  of  way, 
and  thereby  delay  persons  traveling  in  said  cars.  In  using  said  street 
each  party  was  bound  to  have  reference  to  its  reasonable  use  by  others. 
Ewans  vs.  WU.  City  Ry.  Co.,  458. 

53.  Where  two  persons  are  riding  together,  the  one  driving  the 
vehide,  the  negligence  of  the  driver  may  not  be  miputed  to  his  f dlow- 
rider,  but  such  ^low-rider  is  not  thereby  relieved  of  responsibility 
He  is  as  much  bound  as  the  driver  to  the  exercise  of  reasonable  care 
and  caution  to  prevent  acddent.    Id. 

54.  The  platforms  and  steps  of  railwav  cars  are  for  the  purpose  of 
providing  safe  and  convenient  means  of  ingress  and  egress  to  and 
from  the  cars ;  and  if  a  passenger  unnecessarily  stands  upon  such  plat- 
forms or  steps  in  a  dangerous  position,  while  the  car  is  in  motion,  and 
because  of  so  doing  is  thrown  from  the  jolt,  such  passenger  is  gu"" 
of  negligence  and  cannot  recover.    FiU  vs.  WU.  City  Ry.  Co.,  463. 
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NEGLIGENCE— Coit<ifftMd. 

CONCURRBNT. 

66.  If  the  injuxy  complamed  of  was  occasioned  by  the  negli- 
genoe  of  the  plaintifit,  or  by  the  concurrent  negligence  of  both  the 
pl^mtiff  and  defendant,  the  pliuntiff  cannot  recover,  as  the  law  in 
sudi  case  will  not  attempt  to  measure  the  degree  of  negligence  attrib- 
utable to  each  party.    Coyle  vs.  Peoples  Ry.  Co.^  464. 

IlIPUTBD. 

66.  Where  two  persons  are  riding  together,  the  one  driving  the 
vehicle,  the  n^lisence  of  the  driver  may  not  be  imputed  to  his  f  dlow- 
rider,  but  such  fellow-rider  is  not  thereby  relieved  of  responsibility. 
He  is  as  much  bound  as  the  driver  to  the  exercise  of  reasonable  care 
and  caution  to  prevent  accident.    Ewan  vs.  WU,  City  Ry.  Co.^  458. 

See  also  Mastbr  and  Sbrvant;  Pbrsonal  Injuribs. 
NEGLIGENCE   PER   SE. 

1.  If  it  is  shown  that  the  railway  company  was  running  its  shifter 
or  car  in  violation  of  an  ordinance  of  the  city,  sudi  violation  would 
constitute  negligence  on  the  part  of  the  companv  and  it  would  be 
liable  if  such  negligence  was  uie  cause  of  the  accident  and  the  plain- 
tiff's own  negligence  did  not  contribute  thereto.  But  if  the  deceased 
could,  by  the  exercise  of  due  care  and  caution  on  his  part,  have  avoid- 
ed the  accident,  it  was  his  duty  to  do  so,  and  his  failure  so  to  do  would 
prevent  him  from  recovering,  no  matter  if  the  speed  of  the  shifter  was 
excessive  and  illegal,  and  no  lookout  was  kept  or  maintained  by  the 
company.    Short  vs.  P.,  B.  6r  W.  R.  R.  Co.,  108. 

2.  It  is  well  settled  in  this  State  that  the  violation  of  a  lawful  ordi- 
nance of  a  city  or  town  is  in  itscdf  such  negligence  as  would  render  the 
wrong-doer  liable  for  any  injuries  resulting  therefrom.  Farrow  vs. 
Hoffecker,  223. 

3.  The  discharge  of  a  firearm  within  the  limits  of  a  town  in  viola- 
tion of  an  ordinance  is  unlawful,  and  if  the  plaintiff  was  thereby  in- 
jured it  constitutes  such  negligence  as  entitles  him  to  damages. 

NEW  CONTRACT. 

1.  Where  there  has  been  a  contract  of  conditional  sale  and  a  new 
note  subsequently  given,  if  the  jury  beUeve  that  said  note  constituted 
a  new  contract  between  the  parties  for  the  absolute  sale  of  the  prop- 
erty and  superseded  the  old  note;  and  are  also  satisfied  that  there  was 
a  sufficient  consideration  for  said  agreement,  they  should  find  for  the 
defendant.    National  Cash  Register  Co.  vs.  Riley  iBros.,  366. 

2.  But  if  they  believe  that  the  new  note  was  given  simply  to  take 
the  place  of  the  old  note,  and  merelv  to  extend  uie  time  of  payment 
under  the  original  contarct,  they  should  find  for  the  plaintin.    Id. 

3.  Where  the  action  is  between  the  original  parties  to  a  contract 
of  conditional  sale,  the  mere  extension  of  the  time  for  pa^pient  of  the 
note,  or  forbearance  to  take  the  property  after  default  in  payment, 
is  not  in  itself  sufficient  to  amount  to  a  waiver  of  plaintiff's  right  to 
retake  the  property.    Id. 

4.  Held,  after  argument  upon  a  motion  for  a  new  trial  in  this  case, 
that  there  was  no  testimony  which  should  have  been  submitted  to  the 
jury  tending  to  show  an  agreement  that  the  note  in  question  was 
received  in  payment  or  disclutii^e  of  the  original  debt ;  the  testimony  of 
the  defendant  not  being  inconsistent  with  the  testimony  of  the  plain- 
tiff that  the  new  note  was  given  or  received  merely  to  extend  the  time 
for  the  payment  of  the  instalments  of  the  old  note  that  was  unpaid. 
Id. 

See  also  Contract. 
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NEW  NOTES;  EFFECT  OF. 

1.  Where  there  has  been  a  contract  of  conditional  sale  and  a  new 
note  subsequently  given,  if  the  jury  beHeve  that  said  note  constituted 
a  new  contract  between  the  parties  for  the  absolute  sale  of  the  prop- 
erty  and  superseded  the  old  note;  and  are  also  satisfied  that  thm 
was  a  suffiaent  consideration  for  said  agreement,  they  should  find 
lor  the  defendant.    NcU*l,  Cask  RegisUr  Co.  vs.  RiUy  Bros.,  365. 

2.  But  if  they  bdieve  ^t  the  new  note  was  given  simply  to  take 
the  place  of  the  old  note,  and  merely  to  extend  tne  time  oi  payment 
under  the  original  contract,  they  should  find  for  the  plaintiff.    Id. 

NEW  TRIAL. 

1 .  When  in  an  action  for  personal  injuries  it  appears  from  the  testi- 
mony of  the  plaintiff  that  tnere  was  contributory  ne^gence  on  his 
part,  a  nonsmt  should  be  entered.    Lynch  vs.  Wtl.  City  Ry.  Co.,  14. 

2.  Held  that  under  the  circumstances  of  the  case  ana  the  well 
settled  rules  govemins  the  granting  of  new  trials,  a  new  trial  ought 
not  to  be  granted.    Id. 

3.  After  a  nonsuit  had  been  ordered  by  the  Court  and  declined  by 
the  plaintiff,  and  the  jury  directed  to  return  a  verdict  in  favor  of  the 
defendant,  a  motion  for  a  new  trial  was  made,  and  {^ranted,  on  the 
ground  that  the  plaintiff  had  produced  sufficient  evidcoice  of  negli- 
gence on  the  part  of  the  defendant  to  warrant  the  submission  of  the 
case  to  the  jury.    Duggan  vs.  N.  J.  and  WU.  Ferry  Co.,  318. 

4.  There  can  be  no  valid  trial  except  upon  an  issue  joined.  It  is 
absolutely  necessary  in  a  criminal  case  that  a  plea  be  entered. 
It  satis&tctorily  appearing  to  the  Court  that  neither  before,  nor  during, 
nor  since  the  trial,  was  t&re  any  plea  of  any  kind  either  by  the  defen- 
dant or  by  his  counsel,  and  no  appeal  having  been  taken,  a  new  trial 
was  granted.    State  vs.  Barr,  340. 

5.  Held,  after  ai^giunent  up(m  a  motion  for  a  new  trial  in  this  case, 
that  there  was  no  testimony  which  should  have  been  submitted  to  the 
jury  tending  to  show  an  agreement  that  the  note  in  Question  was  re- 
ceived in  payment  or  discharge  of  the  original  debt;  the  testimony  of 
the  defendant  not  being  inconsistent  with  the  testimony  of  the  plain- 
tiff that  the  new  note  was  given  or  received  merely  to  extend  the  time 
for  the  payment  of  the  instalments  of  the  old  note  that  was  unpaid. 
Natl.  Cash  Register  Co.  vs.  Riley  Bros.,  365. 

6.  A  promissory  note  given  by  a  debtor  to  his  creditor  does  not 
operate  as  payment  or  disdiarge  of  a  pre-existing  indebtedness,  in  the 
absence  of  an  agreement  between  the  parties  that  it  shall  so.  operate. — 
New  trial  ordered.    Id. 

NEXT  FRIEND. 

The  procedure  in  the  appointment  of  next  friend  to  prosecute  an 
action  brought  by  an  infant,  the  suggestion  of  the  death  of  the  infant, 
the  removal  of  the  next  friend,  and  the  substitution  of  the  administra- 
tor of  the  infant  as  plaintiff  in  the  action.  Baldwin  vs.  Peoples  Ry. 
Co.,  81. 

NO  DEMAND  OF  PAYMENT.— See  Ground  Rbnt. 
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NOLLE  PROSEQUI. 

On  the  trial  of  an  information  filed  under  Sec,  7,  Art.  5,  cf  the  C<m- 
stitution,  the  Judges  failing  to  agree  upon  the  question  raised  upon 
demurrer^  Ncme  Frosequi  was  entered  by  the  State.  StcUe  vs.  Short, 
408. 

NOMINAL  DAMAGES.— See  Actual  Damaobs;  Damaobs,  2. 

NON-RESIDENT. 

1.  A  State  statute  denying;  to  a  non-resident,  a  citizen  of  another 
State,  a  remedy  given  to  a  citisen  of  this  State,  would  be  votd-  under 
the  Constitution  of  the  United  States.    Johnstons  vs.  Kelly,  119. 

2.  Even  though  it  does  not  appear  from  the  affidavit  whether  the 
plaintiff  was  or  was  not  a  non-resident,  yet  if  that  was  a  material  fact, 
ample  power  to  investigate  it  is  given  by  the  Act  under  which  the 
petition  is  filed.    Id. 

3.  The  amendment.  Chapter  239,  Vol.  24,  Laws  of  Delaware,  to 
Chapter  340,  Volume  16,  Laws  of  Delaware,  gives  the  right  to  take 
foreign  attachment  before  a  Justice  of  the  Peace  to  any  person  without 
regara  to  his  residence.  The  words"any  action  now  authorized  by 
law  to  be  brought  before  justices  of  the  peace"  referred  to  the  cases  of 
actions  as  to  which  justices  of  the  peace  have  jurisdiction,  under 
Section  1  cf  Chapter  99  cf  the  Revised  Code.    Id. 

NONSUIT. 

1.  When  the  Court  are  clearly  of  the  opinion  that  the  evidence  ad- 
duced on  tbe  part  of  the  plaintiff  is  insufficient  to  support  a  verdict  in 
favor  of  the  plaintiff,  a  nonsuit  should  be  granted.  Johnson  vs.  Wil, 
City  RyjCo.,  5. 

2.  When  in  an  action  for  personal  injuries  it  appears  from  the  testi- 
mony of  the  plaintiff  that  tnere  was  contributory  negligence  on  his 
part,  a  nonsuit  should  be  entered.    Lynch  vs.  Wil.  City  Ry.  Co.,  14. 

3.  Non-suit  refused.    Solomon  vs.  P.,  B.  &  W.  R.  R.  Co.,  21. 

4.  If  the  post  or  pillar  which  caused  the  injury  to  the  pUuntiff  was 
dangerously  and  unnecessarily  near  to  the  track  of  the  street  railway, 
the  defendant  would  be  responsible  for  injuries  occasioned  thereby, 
without  the  fault  of  the  injured  person,  whether  the  same  was  erected 
by  the  defendant  or  its  servants  or  agents,  or  by  some  other  person  or 
persons,  provided  in  the  latter  case  that  the  defendant  suffered  the 
same  to  remain  an  unreasonable,  time  after  it  had  due  notice  or  knowl- 
edge of  the  dangerous  character  of  the  erection.    Id. 

5.  Held  that  the  presumption  of  pa3rment  from  lapse  of  time  was 
not  rebutted,  and  that  a  nonsuit  snotdd  be  entered.  Knowles  vs. 
Waller's  Admr.,  220. 

6.  After  a  nonsuit  had  been  ordered  by  the  Court  and  declined  by 
the  plaintiff,  and  the  jury  directed  to  return  a  verdict  in  favor  of  the 
defendant,  a  motion  for  a  new  trial  was  made,  and  |^nted,  on  the 
grotmd  that  the  plaintiff  had  produced  sufficient  evidence  of  negli- 
gence on  the  part  of  the  defendant  to  warrant  the  submission  of  the 
case  to  the  jury.    Duggan  vs.  N.  J.  and  Wil.  Ferry  Co.,  318. 

7.  Held,  ta&t  the  Court  below  erred  in  refusing  to  instruct  the  jury 
to  return  a  verdict  in  favor  of  the  defendant,  and  judgment  reversed. 
American  Bridgf  Co.  vs.  Volenti,  370. 

8.  In  an  action  on  a  contractor's  bond  against  sureties  brought  by 
a  sub-contractor,  non-suit  was  asked  for  on  grotmd  (1)  that  the 
breaches  were  not  properly  averred  according  to  the  statute  (2)  the 
bond  was  not  the  statutory  >  end,  and  (3)  the  suit  was  not  mamtain- 
able  at  commcm  law.  Non-suit  refused.  Lanhamand  Bro.  vs*  Carpen^ 
ter,  tt  al,  417. 
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NOTE. — See  Conditional  Salb. 

NOTICE  TO  PRODUCE. 

1.  Counsel  for  the  plaintiff  having  given  written  notice  to  counsel 
for  the  defendant  to  produce  a  certam  rule  of  the  company,  held  that 
such  rule  ^ould  be  asked  for  when  the  plaintiff  had  introduced  the 
evidence  under  which  such  rule  became  pertinent  and  proper  evidence 
in  the  case;  and  that  the  plaintiff  should  put  his  witness  on  the  stand 
and  bring  him  up  to  that  point.     Yates  vs.  P.,  B.  &  W.  R.  R,,  472. 

2.  Wnen  sudi  evidence  has  been  produced  and  the  rule  asked  for 
has  been  handed  to  the  counsel  for  the  plaintiff  by  counsel  for  the 
defendant,  the  latter  will  not  then  be  permitted  to  object  to  its  ad- 
mission in  evidence  on  the  ground  that  it  is  not  pertinent.    Id, 

OBSTRUCTING  PUBLIC  STREET. 

1.  The  right  given  to  a  railroad  companv  to  construct  an  elevated 
road  and  to  bridge  over  a  public  street  of  the  city,  carries  with  it  the 
right  to  place  in  said  street  such  temporaiy  posts  or  pillars  as  are 
necessary  and  proper  for  the  construction  ox  such  elevated  road  and 
bridge,  not  needlessly  interfering  with  the  use  of  said  street  as  a  public 
highway  and  not  dangerous  to  the  public  travel  thereon  by  street 
railway  or  otherwise.    Solomon  vs.  P.,  B,  &  W,  R,  R.  Co.,  21. 

2.  If  the  post  or  pillar  which  caused  the  injury  to  the  plaintiff  was 
dangerously  and  unnecessarily  near  to  the  track  of  the  street  railway, 
the  defendant  would  be  responsible  for  injuries  occasioned  thereby, 
without  the  fault  of  the  injured  person,  whether  the  same  was  erected 
by  the  defendant  or  its  servants  or  agents,  or  by  some  other  person 
or  persons,  provided  in  the  latter  case  that  the  d^endant  suffered  the 
same  to  remain  an  unreasonable  time  after  it  had  due  notice  or  Imowl- 
edge  of  the  dangerous  character  of  the  erection.    Id. 

3.  Where  a  corporation  is  duly  authorized  to  build  a  bridge  over  a 
city  street,  and,  as  incident  thereto,  has  the  right  to  place  temporary 
structures  in  said  street,  such  right  must  be  exercised  with  suoi  care 
and  diligence  as  not  to  endanger  unnecessarily  the  lives  and  property 
of  the  public  while  using  sudi  street  as  a  public  hi^way,  and  the 
failure  to  exercise  such  care  and  diligence  is  negligence.    Id. 

4.  Under  the  facts  contained  in  a  case  stateo,  held  that  the  title  to 
the  bed  of  a  certain  street  in  the  City  of  Wilmington  was  in  the  said 
city,  and  that  the  appellant,  who  was  chaiged  with  obstructing  said 
street,  had  not  acqmred  title  thereto  by  adverse  possession.  Allen- 
der  vs.  Wilmington,  48. 

OCCUPANCY  OP  PREMISES. 

1.  If  the  plaintiff,  who  lived  in  the  premises  during  his  father's 
lifetime  and  who  became  the  executor  of  nis  father,  and  continued  to 
live  there  after  his  father's  death,  chaiged  himself  a  fair  amount  for 
the  use  and  occupation  of  the  premises,  and  applied  that  amount  to 
the  pa3mient  of  tne  debts  of  his  father,  he  would  not  be  liable  to  the 
devisee  for  the  use  and  occupation  of  the  premises.  And,  if  the  charge 
for  use  and  occupation  of  the  premises  was  more  than  three  years  m- 
fore  the  action  was  brought,  it  is  barred  by  the  statute  of  limitations, 
and  cannot  be  allowed  as  a  set-off.     Loscolto  vs.  Eggner,  260. 

2.  But  if  the  plaintiff  occupied  the  premises  as  the  tenant  of  the 
defendant,  and  the  chaige  theraor  has  not  been  paid,  and  is  not  barr- 
ed by  the  statute  of  limitations,  it  may  be  set-off  against  any  amount 
found  to  be  due  to  the  plaintiff.    Id. 
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OFFERING  TO  PAY. 

1.  The  defendant  having  been  held  to  bail  on  charge  of  offering  or 
promising  to  pay,  etc.,  the  infonnatioQ  could  charge  no  other  offense 
than  the  one  for  which  he  was  held  to  bail.  But  it  might  charge 
either  the  offering  or  the  promising  to  pay.     StaU  vs.  Ban,  340 

2.  The  word  — "If  you  will  vote  the  Republican  ticket  I  will  pay 
you  twenty  dollars  after  the  polls  have  closed,"  is  an  offer  to  pay  the 
person.  The  Constitutional  provision  does  not  require  an  acceptance 
of  the  offer.  The  offer  would  be  sufficient  and  complete  if  the  propo- 
sition was  immediately  rejected.  There  is  no  tender  needed  to  make 
an  offer.    Id, 

ON  CREDIT  OF  HOUSE;  BUILDING  OR  STRUCTURE.— See  Mb- 

CHANICS'   LiBN. 

OPINION.— See  Evidbncb. 

ORDER  OF  COURT. 

It  appearing  to  the  Court,  from  the  case  stated,  that  the  real  es- 
tate described  having  been  held  and  transferred  in  fee  simple  for  over 
fifty-eight  years,  and  that  no  claim  for  ground  rent  nor  any  payment 
thereof,  had  been  made  for  over  sixty  years,  held  that  the  deed 
executed  by  the  plaintiffs  and  tendered  to  the  defendant,  would, 
if  it  had  been  accepted  have  conveyed  to  the  defendant  in  fee  sim|de 
the  said  real  estate  discharged  of  ground  rent;  and  that  judgment 
should,  therefore,  be  entered  in  favor  of  the  plaintifb.  DoiigkSrty  vs. 
Flemming,  278. 

ORDINANCE. — See  City  Ordinancb. 

ORPHANS*  COURT  CASE. 

In  re  Reed's  Estate,  30. 

OWNERSHIP  OF  THE  PROPERTY. 

In  order  for  the  plaintiff  to  recover  in  an  action  of  trover  for  the 
value  of  stock  certificates,  it  is  necessary  that  he  should  prove  that  the 
property  in,  or  ownership  of,  the  certificate,  was  in  him,  and  that  he 
had  a  right  to  their  possession  at  the  time  of  the  alleged  conversion  of 
them  by  the  defendant,  and  also  that  the  defendant  wrongfully  con- 
verted the  same  to  its  own  use.    Layman  vs.  Slocomb  and  Co.,  403. 

See  also  Arson. 

PARENT.— See  Fathbr  and  Child. 

PARTITION.— See  Wills. 

PASSENGER. 

1.  Where  there  is  an  obstruction  in  a  public  street,  whether  law- 
fully or  unlawfully,  the  traveler  is  bound  to  use  reasonable  care  and 
diligence  to  avoid  injury  from  such  obstruction  and  his  failure  to  do  so 
is  negligence.  What  constitute  such  reasonable  care  and  diligence 
will  depend  upon  the  facts  of  each  particular  case.  Solomon  vs.  P.^ 
B.  &  W.  R.  R.  Co.,  21. 
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PASSENGER— Coif<tfi««i. 

2.  The  presumption  that  a  public  street  is  safe  for  ordinary  travelt 
applies  only  to  those  who  have  no  knowledge  or  reasonable  means  of 
Imowledge  that  it  is  unsafe.    Id. 

3.  It  is  negligence  for  a  passenger  upon  a  moving  street  car  un- 
necessarily to  expose  his  person,  or  any  part  thereof,  be3rond  the 
exterior  hne  of  such  car,  or  beyond  the  outer  edge  of  the  running- 
board.    Id. 

4.  The  runninff-board  of  a  street  car,  in  so  far  as  it  concerns  passen- 
gers, is  intended  K>r  the  purpose  of  furnishing  a  means  of  ingress  and 
egress  to  and  from  the  car;  and  if  a  passenger  unnecessarily  walks 
upon  such  running-board  while  the  car  is  in  mot'on^  and  while  so 
doing  is  struck  and  injured  by  a  post  or  pillar  standing  far  enough 
from  the  track  to  allow  the  car  to  freely  pmss  it,  such  passenger  is 
guilty  of  negligence.    Id. 

5.  If  the  motorman  saw,  or,  by  the  exercise  of  due  care  in  looking 
out  ahead,  could  have  seen  the  deceased  in  time  to  have  stopped  the 
car  and  thus  have  prevented  the  accident,  the  defendant  would  be 
liatde.  But  if  the  deceased  suddenly  approached  along  side  of, 
against,  or  in  front  of  the  car  and  was  struck,  knocked  down  and  run 
over  by  the  car,  without  any  improper  act  or  omission  on  the  part  of 
the  motorman,  and  the  latter  apphed  the  brakes  of  his  car  and  did 
all  he  could  to  prevent  the  injury  complained  of,  the  plaintiff  cannot 
recover.     LenkhvicM  vs.  Wil.  City  Ry.  Co.,  64. 

6.  If  the  deceased  moved  from  a  position  of  safetv  to  a  position  of 
danger,  near  or  upon  the  track  of  the  railwav  on  wnich  the  car  was 
running,  so  suddoily  as  to  make  it  impossible  for  the  motorman  to 
stop  the  car  before  the  collision,  the  defendant  cannot  be  held  liable 
Id. 

7.  A  street  railway  company  in  letting  its  passengers  on  and  off  its 
cars  is  bound  to  stop  at  its  usual  stopping  places,  and  to  wait  a  reason- 
able time  for  passengers  to  get  off  or  on,  and  also  to  use  all  reasonable 
care  to  secure  the  safety  of  its  passengers.  CoyU  vs.  PeopUs  Ry. 
Co.,  464. 

8.  If  a  car  slows  up  or  stops  at  an  unusual  stopping  place  in  such  a 
manner  as  clearly  to  invite  a  passenger  to  alight,  and  the  passenger 
under  such  circumstances  attempts  to  alight,  using  due  and  proper 
care,  it  is  the  duty  of  the  person  or  persons  having  charge  of  tne  car 
not  to  suddenly  start  the  car  in  such  a  manner  as  to  endanger  the 
safety  of  the  sighting  passenger.    Id. 

9.  If  the  injury  complaint  of  was  occasioned  by  the  negligence 
of  the  plaintiff,  or  by  the  concurrent  negligence  of  both  the  plaintiff 
and  d^endant,  the  plaintiff  cannot  recover,  as  the  law  in  such  case 
will  not  attempt  to  measure  the  degree  of  negligence  attributable  to 
each  party.    Id. 

10.  The  platforms  and  steps  of  railwav  cars  are  for  the  purpose  of 
providing  safe  and  convenient  means  of  ingress  and  egress  to  and 
from  the  cars;  and  if  a  passenger  tmnecessarily  stands  upon  such  plat- 
forms or  steps  in  a  dangerous  position,  while  the  car  is  in  motion,  and 
because  of  so  doing  is  thrown  from  the  car,  such  passenger  is  guilty  of 
negligence  and  cannot  recover.    File  vs.  Wil.  City  Ry.  Co.,  463. 

11.  The  plaintiff  having  by  his  declaration  charged  that  his  in- 
juries were  caused  solely  bv  the  sudden  starting  of  the  car,  he  is  con- 
fined to  that  act  of  aUeged  negligence,  and  he  caimot  recover  unless 
he  so  proves  by  a  preponderance  of  the  evidence.    Id. 

See  also  Pbrsonal  Injuribs. 
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PAVEMENT.— See  Strbbts  of  City,  7. 

PAVING. 

Upon  the  facts  contained  in  a  case  stated,  held  that  the  City  of 
Wilmington,  cannot  recover  from  thee  Wilmington  Qty  Railwav 
Company,  the  defendant,  a  sum  paid  by  said  dty  for  paving  on  each 
side  of  said  defendant's  railway  tracks  in  the  City  of  Wiuningtoo. 
WUmingtan  vs.  Wil.  CUy  Ry.  Co,,  40. 

PAYMENT. 

1.  If  the  plaintiff,  who  lived  in  the  premises  during  his  father's 
lifetime ,  and  who  became  the  executor  of  his  father^  ancTcontinued  to 
live  there  after  his  father's  death,  charged  himself  a  fair  amount  for 
the  use  and  occupation  of  the  premises,  and  applied  that  amount  to 
the  payment  of  tne  debts  of  his  father,  he  womd  not  be  liable  to  the 
devisee  for  the  use  and  occupation  of  the  premises.  And,  if  the 
charge  for  use  and  aoccupation  of  the  premises  was  more  than  three 
years  before  the  action  was  broufi^t,  it  is  barred  by  the  statute  of 
limitations,  and  cannot  be  allowed  as  a  set-off.  Loscolao  vs.  Kggngr, 
260. 

2.  While  it  is  necessary  in  an  action  to  recover  for  the  price  of  an 
interest  in  a  vessel  for  the  plaintiff  to  show  that  the  amount  daimed 
has  not  been  paid,  it  is  not  necessar^r  that  any  specific  language  or 
words  should  be  used.  It  is  for  the  jury  to  say  from  the  testimonv 
whether  the  purchase  price  has  or  has  not  been  paid.  Cromwell  et,  aL 
vs.  Granfield,  333. 

3.  neld,  after  aigument  upon  a  motion  for  a  new  trial  in  this  case* 
that  there  was  no  testimony  which  should  have  been  submitted  to  the 
jury  tending  to  show  an  agreement  that  the  note  in  question  was 
received  in  payment  or  disoiarge  of  the  ori|:inal  debt;  the  testimony 
of  the  defendant  not  being  inconsistent  with  the  testimony  of  the 
plaintiff  that  the  new  note  was  given  or  received  merdy  to  extend  the 
time  for  the  pa3rment  of  the  instalments  of  the  old  note  that  was  un- 
paid.   NaU.  Cash  Registr  Co.  vs.  Riley  Bros.,  355. 

4.  A  promissory  note  eiven  by  a  debtor  to  his  creditor  does  not 
operate  as  payment  or  disoiarge  of  a  pre-existing  indebtedness,  in  the 
absence  of  an  agreement  between  the  parties  that  it  shall  so  operate. — 
New  trial  ordered.    Id. 

See  also  FtaBuifpnoN  of  Fatment. 

PAYMENT  OP  DEBTS  OP  DECEASED. 

1.  If  the  plaintiff,  who  lived  in  the  premises  during  his  father's 
lifetime,  and  who  became  the  executor  ot  his  father,  and  continued 
to  live  ^ere  after  his  Other's  death,  chaiged  himself  a  fair  amount  for 
the  use  and  occupation  of  the  premises,  and  applied  that  amount  to 
the  payment  of  the  debts  of  his  father,  he  woukl  no  t  be  liable  to  the 
devisee  for  the  use  and  occupation  of  the  premises.  And,  if  the 
charge  for  use  and  occupation  of  the  premises  was  more  than  three 
years  before  the  action  was  brous^ht,  it  is  barred  by  the  statute  <^ 
limitations,  and  cannot  be  allowed  as  a  set-off.  Loscolao  vs.  Eggner, 
260. 

2.  But  if  the  plaintiff  occupied  the  premises  as  the  tenant  of  the 
defendant,  and  the  chaijg^e  therefor  has  not  been  paid,  and  is  not  barr- 
ed by  the  statute  of  limitations,  it  may  be  set-off  against  any  amount 
found  to  be  due  to  the  plaintiff.    Id. 
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PEREMPTORY  WRIT.— See  Mandamus. 
PERFORMANCE,  FAILURE  OF.— Sec  Contract.  5,  16. 

PERSONAL  INJURIES. 

1.  Demurrer  to  plaintifiPs  declaration  sustained  on  the  ground  that 
the  property  owner  is  liable  for  the  unsafe  or  defective  condition  of  the 
footway  or  sidewalk  in  front  of  his  premises  only  upon  failure  to  repair 
after  notice  to  do  so,  given  in  accordance  with  the  statute.  FlUih 
vs.  Cunningham,  07. 

2.  It  is  well  settled  in  this  State  that  the  violation  of  a  lawful  ordi- 
nance of  a  city  or  town  is  in  itself  such  negligence  as  would  render  the 
wrong-doer  liable  for  any  injuries  resultmg  therefrom.  Farrow  vs. 
Hoffecketf  223. 

3.  The  discharge  of  a  firearm  within  the  limits  of  a  town  in  viola- 
tion of  an  ordinance  is  unlawful,  and  if  the  plaintiff  was  thereby  in- 
jured it  constitutes  such  negligence  as  entitles  him  to  damages.    Id. 

4.  In  an  action  to  recover  damages  for  the  death  of  a  child,  the 
plaintiff  in  order  to  recover  must  satisfy  the  jury  that  the  death  result- 
ed from  the  failure  of  the  driver  of  the  wagon  which  caused  the 
accident,  to  exercise  such  care  as  an  ordinanly  careful  and  prudent 
man  would  exercise  under  the  same  circumstances,  and  that  death 
resulted  from  the  want  of  such  care  on  his  part:  In  other  words,  if 
the  driver  was  exercising  such  care  and  precaution  as  an  ordinarily 
prudent  man  would  exercise  in  passing  along  the  street,  under  the 
conditions  and  surroundings  at  the  time  as  disclosed  by  the  evidence, 
the  plaintiff  could  not  recover.    Skoniecsny  vs.  Churchman,  226. 

Municipal  Corporation. 

5.  The  plaintiff  brought  an  action  against  the  defendant  to  recover 
damages  for  injuries  resulting  from  de&rtive  or  dangerous  conditions 
in  one  of  tiie  public  parla  of  the  City  of  Wilmington.  To  the  plain- 
tiff's declaration  the  defendant  demurred  on  the  ground  that  the 
City  is  not  liable  in  damages  for  injuries  resulting  from  defective  or 
daxigerous  conditions  in  its  pubhc  parks.  PenneU  vs.  Wilming- 
ton, 229. 

Steamboats. 

6.  Reasonable  care  when  applied  to  the  control  and  management 
of  a  steamboat  in  motion,  imports  all  the  care  which  the  particular 
circumstances  of  the  place  and  occasion  reasonably  require.  Duggan 
vs.  N.  J.  &  WU.  F.  Co.,  318. 

7.  A  steamboat  company  is  bound  to  provide  skillftd  and  careful 
servants,  competent  in  every  respect  for  the  posts  they  are  appointed 
to  fill  in  their  service;  and  is  responsible  not  only  for  their  possession 
of  such  care  and  skill,  but  also  for  the  continued  appHcation  of  such 
qualities  at  all  times.     Id. 

8.  The  law  applicable  to  common  carriers,  stated.    Id. 

Stbam  Railways. 

9.  When  the  plaintiff  in  an  action  for  personal  injuries  has  averred 
that  the  defendant  had  no  legal  right  or  authority  to  run  its  car  and 
engine  on  the  spur  of  track  and  over  the  sidewalk  at  the  point  where 
the  accident  occtirred,  the  burden  is  upon  the  plaintiff  to  prove  it; 
and  not  having  proved  it,  it  cannot  be  presumed  to  be  true  because 
the  defendant  <ud  not  show  that  he  had  such  right  or  authority. 
Short  vs.  P.  B.  &  W.  R.  R.,  108. 
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PERSONAL  mjVKlES.— Continued, 

10.  In  every  case  each  party  has  the  right  to  presume  that  ther 
other  party  wiu  do  his  duty,  but  such  presumption  in  no  wise  relieves 
such  party  of  the  duty  of  exercising  ordinary  and  reasonable  care  on 
his  own  part.    Id. 

11.  If  it  is  shown  that  the  railway  company  was  running  its  shifter 
or  car  in  violation  of  an  ordinance  of  the  city,  such  violation  would 
constitute  negligence  on  the  part  of  the  companv  and  it  would  be 
liable  if  such  negligence  was  the  cause  of  the  acdoent  and  the  plain- 
tiff's own  negligence  did  not  contribute  thereto.  But  if  the  deceased 
could,  by  the  exercise  of  due  care  and  caution  on  his  part,  have  avoid- 
ed the  accident,  it  was  his  duty  to  do  so,  and  his  failure  so  to  do  would 
prevent  him  from  recoverinfi[,  no  matter  if  the  speed  of  the  shifter 
was  excessive  and  illegal,  and  no  lookout  was  kept  or  maintained  by 
the  company.     Id, 

12.  In  determining  whether  the  deceased  was  at  the  time  ol  the 
accident  exercising  reasonable  care  and  caution,  the  jury  may  con- 
sider the  ease  or  difficulty  of  seeing  an  approaching  train,  any  warning 
or  notice  that  may  have  been  given,  or  the  want  or  absence  of  any 
warning  or  notice,  of  the  approaching  engine  and  car,  and  any  and 
all  other  facts,  circumstances  and  conditions  shown  by  the  evidence 
to  have  been  existing  at  the  time  of  the  fitcident  bearing  upon  the 
point.    Id. 

13.  The  mere  fact  of  an  accident  by  which  an  injury  is  sustained 
if  not  within  the  control  of  the  defendant,  does  not  in  itself  raise  a  pre- 
sumption of  negligence.     Welch  vs.  B.  &  O.  R.  R.,  140. 

14.  The  law  regards  a  railroad  crossing  as  a  place  of  danger,  the 
very  presence  of  such  a  crossing  is  notice  to  the  person  approadiing, 
or  attempting  to  cross  it,  of  danger;  and  he  is  required  at  least,  to 
look  and  Usten  for  an  approaching  train  before  venturing  upon  the 
tracks.    Id. 

15.  The  servants  of  a  railway  company,  and  the  driver  of  a  vehicle* 
have  each  the  right  to  presume  that  the  other  will  act  as  a  reasonable 
person  under  all  conditions  and  surroundings  of  the  crossing  until  the 
contrary  shall  appear.    Id. 

16.  While  a  railroad  company  is  under  no  original- obligation  to 
place  a  signal  bell  or  gong  at  a  particular  crossing,  yet  if  it  has  done  so, 
and  has  maintained  the  same  for  a  long  time,  travelers  over  such  cross- 
ing have  the  right  to  presume,  if,  upon  approaching  said  crossing  the 
bell  or  gong  is  not  ringing,  that  they  may  pass  over  tne  crossing  safely, 
if,  in  the  exercise  of  due  care  and  caution  nothing  appears  to  the  con- 
trary.   Id. 

17.  The  plaintiff's  intestate  beine  deceased,  the  law  clothes  him 
with  the  presumption  that  in  approaching  the  crossing  and  going  upon 
the  tracks  at  the  time  of  the  accident,  he  was  in  the  exercise  of  reason- 
able care  and  caution;  but  such  presumption  may  be  rebutted  by  the 
evidence.     Id. 

18.  Counsel  for  the  plaintiff  having  given  written  notice  to  couns^ 
for  the  defendant  to  produce  a  certain  rule  of  the  company,  held  that 
such  rule  should  be  asked  for  when  the  pluntiff  had  mtroduced  the 
evidence  under  which  such  rule  became  peitinent  and  proper  evidence 
in  the  case;  and  that  the  plaintiff  should  put  his  witness  on  the  stand 
and  bring  him  up  to  that  point.     Yates  vs.  P.,  B.  &  W.  R.  R.,  472. 

19.  When  such  evidence  has  been  produced  and  the  rule  asked  for 
has  been  handed  to  the  counsel  for  the  plaintiff  by  coimsel  for  the  de- 
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fendant,  the  latter  wHl  not  then  be  permitted  to  object  to  its  admis- 
sion in  evidence  on  the  ground  that  it  is  not  pertinent.    Id, 

Strbbt  Railways. 

20.  Upon  a  certain  state  of  facts,  held  that  the  effect  of  a  rapidly 
moving  trolley  car  upon  a  rope,  commotily  called  a  hand  line,  attached 
to  plaintiff's  person  while  he  was  up  a  telephone  pole  near  the  track  of 
the  defendant  company,  was  a  proper  matter  for  expert  testimony. 
Johnson  vs.  The  Wu  Ciiy  Ry.  Co,,  6. 

2 1 .  When  the  Court  are  dearly  of  the  0|)inlon  that  the  evidence  ad- 
duced on  the  part  of  the  plaintiff  is  insufficient  to  support  a  verdict  in 
favor  of  the  plaintiff,  a  nonsuit  should  be  granted.    Id, 

22.  When  in  an  action  for  personal  injuries  it  appears  from  the 
testimony  of  the  plaintiff  that  there  was  contfibutoiy  negligence  on 
his  part,  a  nonsuit  should  be  entered.    Lynch  vs,  WU,  City  Ry.  Co,,  14. 

23.  Held  that  under  the  circumstances  of  the  case  and  the  well 
settled  rules  governing  the  granting  of  new  trials,  a  new  trial  ought  not 
to  be  grant^.    Id, 

24.  If  the  post  or  pillar  which  caused  the  injury  to  the  plaintiff  was 
dangerously  and  unnecessarily  near  to  the  trade  of  the  street  railway, 
the  defendant  would  be  responsible  for  injuries  occasioned  thereby, 
without  the  fault  of  the  injured  person,  whether  the  same  was  erected 
by  the  defendant  or  its  servants  or  agents,  or  by  some  other  person  or 
persons,  provided  in  the  latter  case  that  the  defendant  sunered  the 
same  to  remain  an  unreasonable  time  after  it  had  due  notice  or 
knowledge  of  the  dangerous  chiuracter  of  the  erection.  Solomon  vs. 
P„  B,  &  W,  R.  R.  Co.,  21. 

25.  The  runnine-board  of  a  street  car,  in  so  far  as  it  concerns  pass- 
engerB,is  intended  K>r  the  purpose  of  furnishing  a  means  of  insress  and 
egress  to  and  from  the  car;  and  if  a  passenger  unnecessarily  walkd 
upon  such  running-board  while  the  car  is  in  motion^  and  while  so 
doing  is  struck  and  injured  by  a  post  or  pillar  standing  far  enough 
from  the  track  to  allow  the  car  to  freely  pass  it,  such  passenger  is 
guilty  of  n^ligence.    Id. 

26.  Negligence  has  been  termed  the  want  of  ordinary  care,  that 
the  want  oi  such  care  as  a  reasonably  prudent  and  careful  man  would 
exercise  under  similar  circumstances.  It  has  been  termed  the  failure 
to  observe,  for  the  protection  of  the  interests  of  another,  that  degree 
of  care,  prudence  and  vieilance  which  the  circumstances  justly  de- 
mand, whereby  such  ouier  person  suffers  injury.  LenkewicM  vs, 
WU,  City  Ry.  Co,,  64. 

27.  There  is  no  presumption  of  negligence,  either  on  the  part  of  the 
plaintiff  or  on  the  part  of  the  defendant,  from  the  mere  fact  that  the 
plaintiff  was  injured  by  being  struck  by  a  car  of  the  defendant  com- 
pany.   Id. 

28.  If  the  ne^^gence  of  the  deceased  was  the  proximate  cause  of  his 
death  or  contributed  thereto,  his  administrator  cannot  recover.  And 
where  there  has  been  mutual  negligence  and  the  negligence  of  each  was 
operative  at  the  time  of  the  accident,  no  action  whatever  can  be  sus- 
tained.   Id, 

29.  The  defendant,  when  he  relies  uf>on  contributory  neeligence  on 
the  part  of  the  plaintiff,  to  escape  liability,  must  satisfy  the  jury  by 
preponderance  of  the  evidence  that  contributory  neghgence  on  the 
part  oi  the  plaintiff  was  the  proximate  cause  of  the  injury  complained 
of.    Id. 
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30.  If  the  motonnan  saw,  or,  by  the  exercise  of  due  care  in  looking 
out  ahead,  could  have  seen  the  deceased  in  time  to  have  stopped  the 
car  and  thus  have  prevented  the  accident,  the  defendant  would  be 
liable.  But  if  the  deceased  suddenly  approached  along  side  of, 
against,  or  in  front  of  the  car  and  was  struck,  knocked  down  and  run 
over  by  the  car,  without  any  improper  act  or  omission  on  the  part  of 
the  motonnan,  and  the  latter  appued  the  brakes  of  his  car  and  did 
all  he  co\ild  to  prevent  the  injury  complained  of,  the  plaintiff  cannot 
recover.     Id. 

31.  If  the  deceased  moved  from  a  position  of  safety  to  a  position  of 
danger,  near  or  upon  the  track  of  the  railwav  on  which  the  car  was 
running,  so  suddenly  as  to  make  it  impossible  for  the  motorman  to 
stop  the  car  before  ttie  collision,  the  defendant  cannot  be  held  liable. 
Id. 

32.  In  an  action  brought  by  a  father  to  recover  for  the  loss  of  his 
daughter's  services,  and  ein)en8es  incurred  in  attempting  to  cure  her, 
no  recovery  can  be  had  for  her  funeral  expenses.  Baldwin  vs.  PeopUs 
/?y.,81. 

33.  The  father  is  entitled  to  the  services  of  his  minor  child,  and  if 
such  services  were  lost  or  impauned  by  the  negligence  of  the  defendant, 
the  father  is  entitled  to  be  reasonably  compensated  for  such  loss  or 
impairment.    Id. 

34.  The  plaintiff  cannot  recover  for  the  effects  of  tuberculosis,  or 
any  other  disease,  contracted  after  the  accident,  unless  it  is  satis- 
factorily shown  that  such  disease  was  the  natural  and  probable  conse- 
quence of  the  defendant's  negligence. 

Nor  can  there  be  any  recovery  for  the  effects  of  any  disease  con- 
tracted before  the  accident,  unless  it  clearly  appears  from  the  evidence 
that  such  disease  was  aggravated,  or  increased,  by  the  negligent  act  of 
the  defendant,  and  even  then  recovery  could  be  had  onlv  to  the  extent 
that  such  effects  were  so  aggravated  or  increased,     id. 

35.  The  question  always  is,  was  there  an  unbroken  connection  be- 
tween the  wrongful  act  and  the  injury, — a  continuous  operation? 
Did  the  facts  constitute  a  continuous  succession  of  events  so  finked  to- 
gether as  to  make  a  natural  whole,  or  was  there  some  new  and  inde- 
pendent cause  intervening  between  the  wrong  and  the  injury?  Un- 
less the  evidence  of  the  plaintiff  is  sufficient  to  show  the  connection 
between  the  immediate  cause  of  the  death  and  the  injury  received,  the 
plaintiff  cannot  recover  for  the  effects  or  consequences  of  the  disease 
that  caused  the  death.     Id. 

36.  The  right  of  the  railway  company,  and  the  right  of  the  pubfic. 
must  each  be  exercised  with  due  regard  to  the  right  of  the  other,  and 
the  right  of  each  must  be  exercised  m  a  reasonable  and  careful  manner 
so  as  not  unreasonably  to  abridge  or  interfere  with  the  right  of  the 
other.     Clay  vs.  Peoples  Ry.,  135. 

37.  It  is  the  duty  of  the  company  to  use  reasonable  care  in  operat- 
ing its  cars,  to  move  its  cars  at  a  reasonable  rate  of  speed,  and  to  slow 
up  or  stop  if  need  be  where  danger  is  imminent.    la. 

38.  There  is  a  like  duty  of  exercising  reasonable  care  on  the  part 
of  the  people  usin^  the  pubUc  highway,  to  stop,  and  if  need  be,  to  turn 
out  when  danger  is  threatened.     Id. 

39.  The  person  in  the  management  of  the  car,  and  the  person  in  the 
management  of  the  vehicle,  are  both  bound  to  the  recuonable  use  of 
their  sight  and  hearing  for  the  prevention  c^  accident,  and  to  the  exer- 
cise of  such  reasonable  caution  as  an  ordinarilv  careftil  and  prudent 
person  would  use  under  Uke  circumstances.    Id. 
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40.  In  approaching  the  crossing  of  a  street  in  general  use  by  the 
public,  increased  care  should  be  exercised  by  the  person  in  diaxge  of 
the  car  to  avoid  collision  with  persons  or  vehicle  who  may  be  traveling 
<m  such  streets.  He  should  not  approach  such  crossing  at  a  daneerous 
speed  or  without  giving  due  and  timely  warning;  and  if  his  new  ia 
obstructed  by  buildings  or  otherwise,  his  care  and  diligence  should  be 
increased  in  proportion  to  such  conditions.    Id, 

41.  The  motorman,  and  the  driver  of  the  vehicle,  have  each  the 
right  to  presume  that  the  other  will  act  as  a  reasonable  person  under 
au  the  circumstances  of  the  occasion,  until  the  contrary  appears.    Id^ 

42.  The  respective  rights  of  a  street  railway  company  and  the  pub- 
lic upon  the  streets  of  a  city,  defined.  Lynches  ExecviHces  vs.  Wil. 
City  Ry.,  192. 

43.  As  a  general  rule,  the  person  in  the  management  of  the  car  and 
the  pedestrian  are  both  bound  to  the  reasonable  use  of  their  sight  and 
hearing  for  the  prevention  of  accidents,  and  to  the  exercise  of  sucb 
feasonable  caution  as  an  ordinarily  careful  and  prudent  perton  would 
use  under  like  circumstances.    Id. 

44.  Duty  of  a  person  approaching  railway  crossing  defined.    Id. 

45.  If  the  deceased  moved  from  a  position  of  safety  to  a  position  of 
danger  near  or  upon  the  tracks  of  the  defendant  on  wnich  tae  car  wa» 
running,  so  sudaenly  as  to  make  it  impossible  for  the  motorman  to 
stop  the  car  before  the  collision,  the  defendant  cannot  be  held  liable 
for  the  resulting  injury  to  the  plaintiff's  intestate ;  so  if  the  motorman, 
after  he  saw,  or  by  the  exercise  of  reasonable  care  could  have  seen  the 
ffaintiffs'  intestate  in  a  position  of  daneer,  did  everything  that  a 
reasonably  careful  man  cotdd  and  would  do  under  like  circumstances 
to  prevent  the  accident,  the  plaintiffs  cannot  recover.    Id. 

46.  The  burden  of  proving  negligence  on  the  part  of  the  defendant 
company  is  upon  the  plainti£,  and  there  is  no  presumption  of  negli- 
gence on  the  part  of  the  defendant  from  the  single  fact  that  the 
plaintiffs'  intestate  was  injured  by  bong  struck  by  a  car  owned  or 
operated  by  the  defendant  company.    Id. 

47.  Proximate  cause  and  contributory  negligenoe  defined.    Id. 

48.  The  burden  of  proving  negligence  on  the  part  of  the  plaintiffs' 
intestate  rests  upon  the  defendant,  and  no  presumption  of  negligence 
on  the  part  of  the  deceased  is  to  be  drawn  irom  the  mere  fact  tmit  he 
was  injured  by  a  car  of  the  defendant  companjr.    Id. 

49.  As  a  general  rule,  direct  or  positive  evidence  of  a  fact  is  en- 
titled to  greater  weight  than  evidence  of  a  merely  n^;ative  character. 

50.  Measure  of  damages  stated.    Id. 

51.  In  actions  brought  to  recover  damages  alleged  to  have  been 
caused  by  the  defendant's  negligence,  the  Court  below  chained  the 
jury  as  follows,  viz. :  "The  detenoant  can  be  held  Uable  only  K»r  such 
ne^jgence  as  constituted  the  proximate  cause  of  the  injuries  complain- 
ed ofT  *  *  *  Inorderfortheplaintiff  in  either  of  the  cases  before 
you  to  recover  at  all,  it  must  be  proved  to  your  satisfaction  that  the 
defendant's  negligenoe  was  the  proximate  cause  of  the  injuries  com- 
plained of.  The  plaintiffs  cannot  recover  in  either  case  for  the  effects 
of  tuberculosis  or  any  other  disease  contracted  after  the  accident,  un- 
less it  is  satisfactorily  shown  to  the  jury  that  such  disease  was  the 
natural  and  probable  consequence  of  the  defendant's  negligeace. 
Nor  can  there  be  any  recovery  for  the  effects  of  an^r  disease  c6ntiraicted 
before  the  accident  unless  the  jury  are  dearly  satisfied  from  the  evi- 
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-  dence  that  such  disease  was  aggravated  or  increased  by  the  neg^geat 
act  of  the  defendant,  and  even  then  recovery  could  be  had  only  to  the 
extent  that  such  effects  were  so  aggravated  or  increased.*'  HM^ 
that  there  was  no  error  in  the  charge  of  the  Court,  and  that  the  addi- 
tion of  the  words  insisted  on  by  the  defendant,  viz.,  "It  must  appear 
that  the  injury  ought  to  have  been  foreseen  by  the  defendant  in  the 
Hght  of  the  atten£ng  circumstances,"  would  probably  have  tended 
rather  to  confuse  than  to  aid  the  jury  in  reaching  a  proper  conclusion. 
Peoples  Ry.  Co,  vs.  Baldwin's  Admr.,  383. 

52.  The  cases  below,  bein^  for  pain  and  sufferiiig,  loss  of  services 
and  expenses,  should  be  distmguiuied  from  those  in  which  damages 
are  damied  for  the  deaths.     Id. 

53.  The  Court  below  further  charged  the  jury  as  follows :  **The 
father  is  entitled  to  the  services  of  a  minor  child,  and  if  such  servioeB 
were  lost  or  impaired  by  the  negligence  of  the  defendant,  the  fother  is 
entitled  to  be  reasonably  compensated  for  such  loss  or  impairment- 
But  even  if  the  defendant  is  uable,  bv  reason  of  its  negligence,  for 
such  loss  of  services,  a  recovery  can  be  nad  only  for  such  a  sum  as  tiie 
evidence  shows  the  father  actually  sustained  on  account  of  the  in- 

1'uries  complained  of,  caused  by  the  defendant's  negligence.  *  *  * 
n  estimatmg  the  value  of  the  daughter's  services  to  the  father  you 
may  consider  her  earnings  and  ability  to  labor."  Held  that  such 
change  of  the  Court  expre&y  limited  tne  right  of  the  father  to  recover 
for  loss  of  services  and  expenses  during  his  daughter's  minority; 
there  being  no  suggestion  in  the  charge  that  the  jury  might  allow  the 
father  damages  for  the  loss  of  services  of  his  daughter  until  she  would 
have  attained  twenty-one  years,  had  she  lived  so  long,  and  that  there 
was  no  reason  to  suppose  that  the  jury,  in  view  of  instruction  given  by 
the  Court,  committed  any  such  error.    Id. 

54.  If  a  trolley  wire  erected  and  maintained  by  a  railway  company 
sagged  from  the  effect  of  an  unusual  storm  of  wind  and  rain,  which  tlie 
defendant  could  not  reasonably  have  anticipated,  there  would  be  no 
negligence  on  the  part  of  the  defendant ;  but  there  would  be  negligence 
on  the  part  of  the  defendant  if,  after  actual  or  constructive  notice  of 
the  injury  to  the  wire,  the  defendant  failed  to  repair  the  injury  within 
a  reasonable  time  thereafter;  and  the  plaintiff  would  be  entitled  to 
recover,  unless  he  himself  was  guilty  of  contributory  negligence. 
Werner  vs.  Peoples  Ry.  Co.,  393 

55.  Where  trolley  cars  are  propelled  by  electrldtv  great  care  is  re- 
quired in  the  construction  and  maintenance  of  dectridty-beiuring 
wire,  so  that  life  and  property  may  be  reasonably  protected  and  aca- 
dents  prevented.  But  tnis  common  knowledge  of  the  danger  of  elec- 
tricity imposes  like  great  care  and  precaution  upon  the  traveler  upon 
the  highwav  who  has  been  warned  of  its  dangerous  condition.    Id. 

56.  Such  warning  imposes  upon  the  traveler  the  duty  of  the  rea- 
sonable exercise  of  all  his  faculties  to  prevent  accident,  and  if  he  £aU 
so  to  do  at  the  time  of  the  accident  he  would  be  guilty  of  contributory 
negligence.  If  he  could,  by  the  reasonable  use  of  ms  eyesight,  have 
seen  the  sagged  wire  in  time  to  prevent  the  accident  and  failed  to  do 
so,  he  cannot  recover,  even  though  the  defendant  was  also  negligent. 
Wagner  vs.  Peoples  Ry.  Co.,  393. 

57.  A  person  approaching  a  railway  crossing,  with  which  he  is 
familiar,  is  bound  to  avail  himself  of  his  knowledge  of  the  locaHt j  and 
act  accordingly.     If,  as  he  attempts  to  cross  the  tracks,  his  line  of 
vision  is  obstructed,  he  is  bound  to  look  for  approaching  cars  in  time 
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to  avoid  collision,  and  if  he  does  not  look,  and  for  that  reason  does  not 
see  an  approaching  car  until  it  is  too  late  to  avoid  collision;  and  he  is 
cuilty  of  negligence,  and  cannot  recover.  WU.  City  Ry.  Co,  vs. 
Lynch's  ExgctOrices,  197. 

58.  It  is  aslo  a  principle  of  law  that  if  a  person  move  from  a  posi- 
tion of  safety  to  a  position  of  danger,  near  or  upon  the  tracks  upon 
which  a  car  is  runnmg,  so  suddenly  as  to  make  it  impossible  for  the 
motorman  to  stop  the  car  before  the  collision,  the  campany  cannot 
be  held  liable  for  the  resultant  injury.    Id, 

59.  But  if  the  motorman  sees,  or  by  tht  exercise  of  reasonable  care 
could  have  seen,  the  person  injured  in  a  position  of  danger  upon  the 
tracks,  it  is  his  duty  to  do  everything  that  a  reasonably  careful  and 
prudent  man  would  do  under  like  circumstances  to  avoid  the  accident. 
In  other  words,  eventhoujg^h  a  person  be  negligently  upon  the  tracks,  a 
motorman  may  not  run  mm  down.    Id. 

60.  When  the  motorman  sees  a  traveler,  two  or  three  car  lengths 
away,  cross  the  tracks  and  stop  about  18  inches  from  the  rail,  and  as 
the  car  apporaches  the  spot  the  traveler  steps  backward  and  is  struck 
by  the  car,  it  cannot  be  said  to  be  a  case  where  the  injured  person, 
being  in  a  position  of  safety,  sosuddenly  placed  himself  m  the  way  of 
the  car  as  to  make  it  impossible  for  the  motorman  to  avoid  the  acci- 
dent.   Id. 

61.  The  Court  could  not  say  that  the  motorman  was  negligent  in 
running  his  car  as  he  did  at  the  time  of  the  accident,  neither  could  it 
say  the  deceased  as  not  negligent  when  he  made  the  step  backward 
toward  the  track;  but  it  was  a  question  for  the  jury  to  determine 
whether  the  motorman  was  ne^gent,  and,  if  he  was,  whether  the 
defendant  was  released  from  liability  on  account  of  contributory 


negligence  upon  the  part  of  the  person  injured.    Id. 
'  efo^ 


The  Court  below  chaiged  the  jury  as  follows:  "In  civil  cases 
the  determination  of  the  jury  should  he  in  favor  of  that  party  for 
whom  is  the  preponderance  or  greater  weight  of  the  evidence,"  with- 
out explaining  what  was  meant  by  the  "preponderance"  or  "greater 
weight  of  the  evidence;"  hgld  that  the  instruction  given  was  a  correct 
statement  of  the  law,  couched  in  the  language  usually  employed  in 
chaiging  the  jury  in  sudi  cases, — ^the  record  not  showing  that  there 
was  any  request  by  the  defendant  to  explain  the  meaning  of  the  words 
referred  to;  held  also  that  this  Court  cannot  assume  that  the  jury  did 
not  understand  the  Court's  instruction.    Id. 

63.  Injuries  resulting  from  coUision  of  cars.  Townsend  vs.  WU. 
City  Ry.,  265. 

64.  A  street  railway  company  in  letting  its  passengers  on  and  off 
its  cars  is  bound  to  stop  at  its  usual  stopping  places,  and  to  wait  a 
reasonable  time  for  passengers  to  get  on  or  on,  and  also  to  use  all 
reasonable  care  to  secure  the  safety  of  its  passengers.  CoyU  vs, 
PtopUs  Ry.  Co.,  454. 

65.  If  a  car  slows  up  or  stops  at  an  unusual  stopping  place,  in  such 
a  manner  as  clearly  to  mvite  a  passenger  to  alight,  and  the  passenger 
under  such  circumstances  attempts  to  alight,  using  due  and  proper 
care,  it  is  the  duty  of  the  person  or  persons  having  charge  of  tne  car 
not  to  suddenly  start  the  car  in  such  a  manner  as  to  endanger  the 
safety  of  the  alighting  passenger.    Id. 

66.  If  the  injury  complained  of  was  occasioned  by  the  neglis[ence 
of  the  plaintiff,  or  oy  the  concurrent  negligence  of  both  the  plamtiff 
and  defendant,  the  pliuntiff  cannot  recover,  as  the  law  in  sudi  case. 
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will  not  attempt  to  measure  the  degree  of  negtigence  attributable  to 
eadi  party,    id, 

67.  The  defendant  railwajr  company  could  move  ita  car  only  along 
its  railway  in  the  street  within  a  nxed  space,  and  within  that  space 
necessarily  had  the  risht  of  way  as  agamst  other  persons  using  the 
street  on  foot  or  in  venides.  Such  others  so  using  the  street  had  no 
ris^t  unnecessarily  to  obstruct  or  interfere  with  such  right  of  way, 
and  thereby  delay  persons  traveling  in  said  cars.  In  using  said  street 
each  party  was  bound  to  have  reference  to  its  reasonable  use  by  others. 
Ewans  vs.  WU.  City  Ry.  Co,,  458. 

68.  The  platforms  and  steps  of  railway  cars  are  for  the  purpose  of 
providing  safe  and  convenient  means  of  ingress  and  egress  to  and 
from  the  cars;  and  if  a  passenger  tumecessarily  stands  upon  such  plat- 
forms or  steps  in  a  dangerous  position,  while  the  car  is  in  motion,  and 
because  of  so  doing  is  thrown  from  the  car,  such  passenger  is  ^lilty 
of  negligence  and  cannot  recover.    FiU  vs.  WU.  CUy  Ry,  Co.,  4^. 

Twin  Suits. 

69.  Baldwin  vs.  PeopUs  Ry.,  81 ;  Townsend  vs.  WU.  CUy  Ry.,  255; 
Ewans  vs.  WU.  CUy  Ry.  Co.,  468. 

See  also  Master  and  Servant. 

PERSONAL  SERVICES. 

1 .  Where  one  person  renders  service  to  another  whidi  is  accepted, 
the  person  receiving  such  service  is  bound  by  law  to  pay  therefor  sudi 
sum  as  the  service  is  worth.  If  there  be  a  stated  price  aneed  upon, 
that  price  will  govern,  but  if  there  be  no  stated  price,  then  Sie  measure 
would  be  such  sum  as  the  service  was  reasonably  worth.  Gorman 
vs.  Carr,292.  ' 

2.  Where  work  and  labor  are  performed  by  a  niece  for  an  unde, 
the  law  presumes  that  they  were  ^tuitous,  prompted  by  friendship, 
kindness,  andgrowing  out  of  relationship,  and  will  not  imply  a  prom- 
ise to  pay.  Tnis,  however,  is  only  a  presumption  and  may  be  rebutt- 
ed by  the  character  of  the  service  rendered  and  by  evidence  that  the 
defendant  promised  to  pay,  and  that  ^ere  was  some  understanding 
between  them.    Id. 

3.  Such  agreement  to  pay  need  not  be  in  writing;  it  is  sufficient 
that  there  was  a  verbal  understanding  or  agreement  between  the 
plaintiff  and  the  defendant,  or  an  actual  promise  by  the  defendant 
to  pay  the  plaintiff  for  the  services  while  in  his  family.    Id. 

PETITION  FOR  DISCHARGE  OP  GOODS. 

1.  In  the  hearing  of  a  petition  for  the  discharge  of  goods  from  at- 
tachment, although  the  affidavit  required  to  be  fil^  by  the  respondent 
is  not  in  evidence,  yet  if  the  allegations  contained  therein  are  set  forth 
in  the  petition  of  the  complainant  and  are  not  denied  by  answer  or 
otherwise,  the  Court  will  proceed  in  the  same  manner  as  if  the  affidavit 
had  been  put  in  evidence.  It  is  a  rule  of  pleadiog  that  allegations  of 
the  petition,  bill  or  declaration  not  demed  by  answer,  or  plea,  or 
otherwise,  are  to  be  taken  as  true.    Johnstone  vs.  KeUy,  119. 

2.  Even  though  it  does  not  appear  from  the  affidavit  whether  the 
plaintiff  was  or  was  not  a  non-resident,  yet  if  that  was  a  material  fact, 
ample  power  to  investigate  it  is  given  by  the  Act  under  which  the 
petition  is  filed.    Id. 

3.  The  amendment.  Chapter  239,  Vol.  24,  Laws  of  Delaware,  to 
Chapter  340,  Volume  16,  Lcnvs  of  Delaware,  gives  IJie  right  to  take 
foreign  attachment  before  a  Justice  of  the  Peace  to  any  person  without 
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regard  to  lus  residence.  The  words  "any  action  now  authorised  by 
law  to  be  brou|^t  before  justices  of  the  peace"  referred  to  the  cases  6t 
actions  as  to  which  justices  of  the  peace  have  jurisdiction,  under 
Section  I  qf  Chafntr  W  qf  tk€  Revised  Cad€.    Id. 

PLEA  OP  AUTREPOIS  ACQUIT. 

The  sufficiency  of  the  bar  of  the  plea  of  former  acquittal,  is  to  be 
determined  by  ascertaining  whether  the  defendant  could  iM^ally  have 
been  convicted  upon  the  previous  indictment;  for  if  he  couloTnot,  then 
his  life  or  hberty  was  not  in  jeopardy  under  that  prosecution  aad  the 
plea  would  be  no  bar  to  his  trud  under  a  second  indictment.  State 
vs.  Kimball,  146. 

PLEA.  NECESSITY  OF,  IN  CRIMINAL  CASE.— See  Criminal  Prac- 

TICB,  4. 

PLEADING. 

1.  Upon  a  certain  state  of  facts,  held  that  the  effect  of  a  rapidly 
moving  trolley  car  upon  a  rope,  commonly  called  a  hand  Une,  attached 
to  plaintiff's  person,  while  he  was  up  a  telephone  pole  near  the  track 
of  the  defendant  company,  was  a  proper  matter  for  expert  testimony. 
Johnson  vs.  The  Wil.  City  Ry.  Co.,  6. 

2. .  When  the  Court  are  deariy  of  the  ojnnion  that  the  evidence  ad- 
duced on  the  part  of  the  plaintiff  is  insufficient  to  support  a  verdict  in 
favor  of  the  plaintiff,  a  nonsuit  should  be  granted.    Id. 

3.  When  in  an  action  for  personal  injuries  it  appears  from  the  testi- 
mony of  the  plaintiff  that  there  was  contributoiy  negligence  on  his 
part,  a  nonsmt  should  be  entered.    Lynch  vs.  Wil.  City  Ry.  Co.,  14. 

4.  Held  that  under  the  drctmistances  of  the  case  and  the  weU 
settled  rules  governing  the  granting  of  new  trials,  a  new  trial  ought 
not  to  be  granted.    Id. 

5.  In  an  action  for  slander  the  plea  of  the  truth  is  a  good  and  suffi* 
dent  defense  if  it  is  deariy  and  fully  established  by  the  evidence  in 
the  case.  But  the  burden  of  such  proof  is  on  the  defendant.  He 
must  stand  or  fall  upon  his  plea  of  justification  or  truth.  The  defen- 
dant must  prove  that  the  words  uttered  by  him  were  true  in  substance 
and  in  fact,  as  to  all  the  material  facts  of  a  slander,  and  the  chaige 
must  be  made  out  by  positive  or  drcumstantial  evidence.  No  sus- 
pidon,  however  strong,  wOl  amount  to  a  justification.  Bennnm  vs. 
Coursey,  74. 

6.  The  following  words  spoken  by  the  defendant,  vis.  "that  the 
plaintiff  was  paid  the  sum  of  four  hundred  dollars  for  voting  against 
certain  bills  introduced  in  the  General  Assembly,  for  the  suppression, 
restriction  and  limitation  of  the  manufacture  and  sale  of  mtoxicat- 
inff  liquors,"  held  to  impute  a  crime  to  the  plaintiff  and  to  be  in  them- 
senres  actionable.  In  sudi  case  the  law  presumes  malice,  and  it  is  not 
necessary  to  prove  express  malice  to  entitle  the  paintiff  to  a  verdict, 
for  the  law  implies,  from  the  language  used,  that  he  has  received  some 
damage.    Id. 

7.  In  the  hearing  of  a  petition  for  the  discharge  of  goods  from  at- 
tachment, althous^  the  affidavit  required  to  be  filed  by  the  respondent 
is  not  in  evidence,  yet  if  the  allegations  contained  therein  are  set  forth 

^   in  the  petition  of  the  complainant  and  are  not  denied  by  answer  or 
otherwise,  the  Court  will  proceeding  the  same  manner  as  if  the  affi- 
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davit  had  been  put  in  evidence.  It  is  a  rule  of  pleading  that  allega- 
tions of  the  petition,  bill  or  declaration  not  denied  by  answer,  or  plea, 
or  otherwise,  are  to  be  taken  as  true.     Johnstone  vs,  Kelly,  119. 

8.  Even  though  it  does  not  appear  from  the  affidavit  whether  the 
plaintiff  was  or  was  not  a  non-resioeait,  vet  if  that  was  a  material  feurt, 
ample  power  to  investigate  it  is  given  by  the  Act  under  which  the 
petition  is  filed.    Id. 

9.  The  amendment,  Chaffier  239,  Vol.  24,  Laws  of  Delaware, 
Chapter  340,  Volume  16,  Laws  of  Delaware,  gives  the  ng^t  to  take 
foreign  attachment  before  ajustice  of  the  Peace  to  any  person  without 
reganl  to  his  residence.  The  words  "any  action  now  authorized  by 
law  to  be  brought  before  justices  of  the  peace"  referred  to  the  cases  of 
actions  as  to  which  justices  of  the  peace  have  jurisdiction,  under 
Section  1  cf  Chapter  99  of  the  Revised  Code.     Id. 

10.  The  statute  is  plain  as  to  what  is  required  to  be  embodied  in 
the  statement,  and  every  substantial  part  must  be  supported  by  evi- 
dence  in  order  that  the  plaintiff  may  succeed.  The  allegation  that 
the  work  and  labor  was  performed,  or  the  materials  furnished,  on  the 
credit  of  the  building,  house  or  structure,  is  a  material  and  a  substan- 
tial fact,  required  by  the  statute  to  be  not  only  embodied  in  the  plain- 
tiff's statement,  but  also  to  be  proved  at  the  trial.  Voigimann 
vs.  WiLT.B.  Co.,  265. 

11.  It  is  not  necessary  to  allege  in  the  information  what  sum  of 
money  the  defendant  offered  or  promised  to  pay.  It  is  sufficient  if  it 
follows  the  bail  bond  in  that  respect.     State  vs.  Barr,  340. 

12.  Although  it  is  alleged  in  the  information  that  a  general  elec- 
tion was  held  it  is  not  essential  that  it  be  proved,  because  the  Court 
will  take  judicial  notice  of  the  fact.    Id. 

13.  The  defendant  having  been  held  to  bail  on  charge  of  offering  or 
promising  to  pay,  etc.,  the  information  could  charge  no  other  offense 
than  the  one  tor  which  he  was  held  to  bail .  But  it  might  charge  either 
the  offering  or  the  promising  to  pay.    Id. 

14.  The  preliminary  proceeding  of  an  "examination  and  commit- 
ment or  holoing  to  bail  by  a  Judge  or  Justice  of  the  Peace"  is  abso- 
lutely necessary  to  enable  the  Attorney  ueneral  to  file  the  information, 
but  it  is  no  part  of  the  offense  charged.     Id. 

15.  Although  the  information  alleges  that  there  was  a  preliminary 
examination,  an  immaterial  fact  need  not  be  proved  as  a  distinct  fact. 
Id. 

16.  There  can  be  no  valid  trial  except  upon  an  issue  joined.  It  is 
absolutely  necessary  in  a  criminal  case  that  a  plea  be  entered.  It  sat- 
isfactorily appearing  to  the  Court  that  neither  before,  nor  during,  nor 
since  the  trial,  was  fliere  any  plea  of  any  kind  either  by  the  defendant 
or  by  his  counsel,  and  no  appeal  having  been  taken,  a  new  trial  was 
granted.    Id. 

17.  Although  there  is  no  allegation  in  the  record  that  the  plaintiff 
is  a  corporation,  yet  the  statement  that  it  is  such  a  corporation  con- 
tained in  the  wnt  of  replevin,  in  the  caption  of  the  suit  where  the 
name  and  style  of  the  plaintiff  is  given,  together  with  the  repeated 
references  in  the  narr  to  such  plaintiff,  constitute  a  sufficient  allega- 
tion to  require  the  defendant  to  denv  the  fact  under  the  provisions  of 
the  Revised  Code  in  that  behalf.  Natl.  Cash  Register  Co.  vs.  Riley 
Bros.,  356. 

18.  A  motion  to  quash  the  return  to  the  alternative  writ  of  man- 
damus is  founded  upon  the  proposition,  that,  conceding  the  truth  ci 
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every  material  allegation  properly  pleaded  in  the  return  of  the  respon- 
dent, as  a  matter  of  law  no  sufficient  defense  has  been  shown.  The 
auestion  to  be  decided  is,  whether  upon  the  face  of  the  return  the  con* 
ition  of  the  relator  and  the  respondent  is  so  changed  as  to  prevent  or 
delay  the  issue  of  the  peremptoiy  writ.  State  ex.  rel,  vs.  J.  &  M, 
Paper  Co.,  397. 

19.  The  averment  of  the  respondent  that  certain  books  and  papers* 
the  inspection  of  which  is  asked  for,  are  now  out  of  the  State,  would 
not  avail.  If  their  inspection  was  necessary  the  Court  would  order 
iheir  production.    Id. 

20.  The  by-law  set  up  as  a  defense,  which  absolutely  vests  in  the 
discretion  of  the  directors  the  right  of  a  stockholder  to  msptcX  or  ex- 
amine the  books  of  the  company,  and  which  makes  the  decision  of  the 
directors  final,  is  botii  unreasonable  and  unlawful,  and  would  be  so 
xe«(rded  by  the  Court.    Id. 

zl.    The  return  may  be  in  some  respects  evasive  and  amimenta- 
tive  and  yet  contain  denials  of  such  material  facts  and  conmtions  set 
•  forth  in  &e  petition  of  the  relator  as  to  make  the  Court  hesitate  in 
granting  a  peremptory  writ.    Id. 

22.  The  plaintiff  having  by  his  declaration  charged  that  his  in* 
juries  were  caused  solely  by  the  sudd^i  starting  of  the  car,  he  is  con- 
fined to  that  act  of  alleged  negligence,  and  he  cannot  recover  unlo» 
he  so  proves  by  a  preponderance  of  the  evidence.  FUe  vs.  WU.  City 
Ry.  Co.^63. 

23.  Where  the  indictment  charges  the  prisoner  with  causing  the 
death  of  the  deceased  by  blows  and  violence,  it  being  a  necessary  aver- 
ment, it  constitutes  the  gist  of  the  offense  and  gives  notice  to  the  ac- 
cused of  that  with  which  he  is  charged.  The  &cts  alleged  as  to  the 
killing  and  the  manner  of  kilUng  must  be  proved  to  the  satisfaction  of 
the  jury  beyond  a  reasonable  doubt.    State  vs.  Woods.,  499. 

24.  Where  a  person  is  charged  with  a  crime  the  offense  should  be 
alleged  in  the  inoictment,  because  otherwise  the  prisoner  is  not  pre- 
pared and  cannot  make  the  defense  that  would  be  necessary  for  him  to 
make.  If  he  is  charged  with  force  and  violence  in  inflicting  blows  and 
injuries  in  an  unlawful  manner,  from  the  effects  of  which  death  en- 
sued, whether  the  blows  were  inflicted  justifiably  or  unlawfully,  if  the 
averment  in  the  indictment  is  not  proved  the  prisoner  cannot  be  con- 
victed.   Id. 

Dbmurrbr. 

25.  Demtirrer  to  plaintiff 's  declaration  sustained  on  the  ground  that 
the  property  owner  is  liable  for  the  unsafe  or  defective  condition  of  the 
footway  or  sidewalk  in  front  of  his  premises  only  upon  failure  to  re- 
pair after  notice  to  do  so,  given  in  accordance  with  the  statute.  FleM 
vs.  Cunningham,  97.  "^ 

26.  The  plaintiff  brought  an  action  against  the  defendant  to  re- 
cover damages  for  injuries  resulting  from  defective  or  dangerous  con- 
ditions in  one  of  the  public  parks  of  the  Qty  of  Wilmington.  To  the 
plaintiff's  declaration  the  defendant  demurred  on  the  groimd  that  the 
City  is  not  liable  in  damages  for  injuries  resulting  from  defective  or 
dangerous  conditions  in  its  public  parks.  Pennell  vs.  Wilmington, 
229. 

Rbcoupmbnt. 

27.  It  is  our  settled  practice  not  to  plead,  but  to  give  notice  of  the 
plea  of  recoupment.     Voigtmann  vs.  Wil.  T.  B.  Co.,  265. 
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.  28.  A  notice  of  recoupment  is  sufficient  if  it  infonns  the  claimant 
wbat  is  reUed  on  by  way  of  recoupment,  and  shows  that  these  matteis 
relate  to  or  grow  out  of  the  subject  of  the  action.    Id, 

29.  If  the  jury  beHeve  from  the  testimony,  that  after  the  maldnF  of 
the  contract  for  the  sale  of  an  interest  in  a  vessel  the  parties  agreed  to 
an  allowance  or  deduction  from  the  contract  price  of  a  certain  sum 
to  cover  any  and  all  deficiencies  of  equiimient,  and  also  bdieve  that 
the  interest  in  controversy  was  sold  ana  delivered  to  the  defendant^ 
their  verdict  should  be  in  favor  of  the  plaintiff  for  such  sum  as  they 
believe  the  plaintiff  is  entitled  to  recover.  CromwtU  et.  al.  9S.  Grm^ 
JUld,  333. 

30.  In  no  event  can  the  jurv  allow  the  defendant  for  any  moneys 
expended  or  expenses  incuirea  by  reason  of  any  deficiency  of  equip- 
ment caused  by  ordinary  wear  and  tear.    Id. 

31.  In  an  action  of  assumpsit  to  recover  for  labor  and  material* 
furnished  by  the  plaintiffs  in  repairing  an  automobile  for  the  defen- 
dant held  that  supported  the  counter  claim  made  b^r  the  defendant, 
and  which  would  enable  him  to  set-off  or  recoup  his  alleged  daim 
for  damages.     Verderama  vs.  Hansen  and  Snnik,  78. 

Sbt-Opp. 

32.  At  common  law,  in  proceedings  upon  scire  facias,  there  was  no 
sudi  thing  known  as  set-off.  The  subjects  to  which  the  writ  applied 
were  matters  of  record, — ^judgments  or  recognisances.  But  in  this 
and  manv  other  States  it  has  been  made  applicable  to  medianict' 
liens,  and  set-off  is  a  good  and  appropriate  plea  in  sudi  an  action.  It 
is,  however  demurrable  if  not  drawn  out.  Voigimann  vs.  WiL  T.  B, 
Co.,  266. 

33.  Apleaof  set-off  is  bad  if  it  is  not  for  a  sum  liquidated,  or  wfaidi 
can  be  ascertained  by  calculation,  as  our  Statute  requires.    Id. 

34.  Ifthe  jury  believe  from  the  testimony,  that  after  the  maldnffo^ 
the  contract  for  the  sale  of  an  interest  in  a  vessel  the  parties  agreed  to 
an  allowance  or  deduction  from  the  contract  price  of  a  certain  sum  to 
cover  any  and  all  defidendes  of  equipment,  and  also  bdieve  that  the 
interest  m  controversy  was  sold  and  delivered  to  the  defendant,  their 
verdict  should  be  in  favor  of  the  plaintiff  for  sudi  sum  as  they  bdieve 
the  plaintiff  is  entitled  to  recover.    CramweU  et.  al.  vs.  Grat^ld,  833. 

35.  In  no  event  can  the  jurv  allow  the  defendant  for  any  moneys 
expended  or  expenses  incuned  by  reason  of  any  defidency  of  equip- 
ment caused  by  ordinarv  wear  and  tear.    Id. 

36.  If  in  peitorming  tne  work  in  an  unskillful  maimer  the  plaintiff 
destro^fed  materials  furnished  by  the  defendants,  the  value  of  such 
materials  so  destroyed  would  be  a  proper  set-off,  by  way  ol  recoup- 
ment against  ^e  plaintiff's  claim.  But  if  the  defendants  with  a  full 
knowledge  of  such  destruction  of  materials,  unconditionallv  promised 

.  to  pay  the  plaintiff's  demand;  or  if  they  or  thdr  dul^  accreoited  agent 
unconditionally  accepted  the  work,  it  would  be  evidence  of  a  waiver 
on  the  part  of  the  defendants.    Bye  vs.  McCauUey  &  San  Co.,  115. 

37.  m  an  action  of  assumpsit  to  recover  for  labor  and  materials 
furnished  bv  the  plaintiffs  in  repairing  an  automobile  for  the  defen- 
dant, held  that  there  was  nothing  in  t&  evidence  adduced  in  the  case 
that  supported  the  counter  claim  made  by  the  defendant  and  which 
would  enable  him  to  set-off  or  recoup  his  alleged  claim  for  damages. 
Verderama  vs.  Hansen  and  Smith,  78. 

See  also  Criminal  Plbadino;   Corporation, 
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The  proper  method  of  ratstng:  the  question  whether  there  was  a  pre* 
Uminary  examination  would  be  by  a  plea  in  abatement  or  plea  to  the 
jurisdiction,  or  perhaps  bv  motion  to  quash,  before  the  trial,  supported 
by  affidavit.    State  vs.  Ban,  340. 

POLICY. — See  Pirb  Insukancb. 

POSITION  OP  DANGER. 

If  the  deceased  moved  from  a  position  of  safety  to  a  position  of 
danger,  near  or  upon  the  track  of  the  railway  on  which  the  car  was 
running,  so  suddooly  as  to  make  it  impossible  for  the  motoiman  to 
stop  the  car  before  the  collision,  the  defendant  cannot  be  held  liable. 
UnkwicM  vs.  WU.  CUy  Ry.,  64;  Lynches  Execuirices  vs.  WU.  City  Ry . 
102;  WU.  City  Ry.  vs.  Lynck's  Executrices,  107. 

POSITIVE  AND  NEGATIVE  TESTIMONY. 

Direct  or  positive  evidence  of  a  &ct  is  entitled  to  greater  weight 
than  evidence  of  a  merely  negative  character.  LenmeuncM  vs.  Wil. 
City  Ry.  Co.,  64;  Lynck's  Executrices  vs.  Wil.  City  Ry.,  192;  Bwans 
and  Welch  vs.  WU.  City  Ry.,  468. 

POSSESSION. 

1.  When  a  dwelling  house  in  which  moneys,  goods  and  chattels* 
the  subject  of  larceny,  are  kept  and  deposited,  has  been  recently  brok« 
en  and  entered  into,  and  such  moneys,  goods  and  chattels,  or  any 
part  of  them,  are  then  and  there  stolen,  the  subsequent  possession 
thereof  by  a  person  is  prima  facie  evidence  of  the  commission  by  such 
person  as  weu  of  the  breaking  and  entering  as  of  the  intenc  to  commit 
larceny.  The  possessor  of  such  goods  and  chattels  is  presumed  to 
have  committed  Uie  whole  crime — it  may  be  as  prindpcd  or  accom- 
plice-sunless he  satisfactorily  accounts  to  the  jury  for  his  possession 
of  such  goods.  This,  however,  is  a  rebuttable  presumption.  State 
vs.  Short,  et.  al.,  295. 

2.  Trespass  is  an  injury  to  the  possession  of  another.  In  order  to 
entitle  the  plaintiffs  to  a  recovery  he  must  first  show  that  he  was  in 
lawful  possession  of  the  lands  upon  which  it  is  alleged 
was  committecL  and,  second,  that  the  alleged  trespass  was  in  foct  com- 
mitted by  the  defendant  or  its  servants,  agents  or  employees.  Coch- 
ran et  al  vs.  Wilmington,  315. 

8.  If  the  jury  find  that  the  place  upon  which  the  trespass  is  alleged 
to  have  been  committed  was  a  public  highway  and  that  the  work 
complained  of  was  done  in  the  bed  oi  such  highway,  then  the  plain- 
tiffs would  not  be  entitled  to  recover  for  any  dami^ges  for  acts  com- 
mitted within  the  limits  of  said  highway.    Id. 

4.  In  order  for  the  plaintiff  to  recover  in  an  action  of  trover  for 
the  value  of  stock  certificates,  it  is  necessary  that  he  should  prove 
that  the  property  in,  or  ownership  of,  the  certificate,  was  in  him,  and 
that  he  had  a  rieht  to  their  possession  at  the  time  of  the  alleged  con- 
version of  them  bv  the  defendant,  and  also  that  the  defendant  wrong- 
fully converted  the  same  to  its  own  use.  Layman  vs.  Slocomb  and 
Co.,  403. 

See  also  Aovbksb  Possbssion. 
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PRACTICE. 

1.  In  the  hearing  of  a  petition  for  the  discharge  of  goods  from  at- 
tachment, although  the  affidavit  required  to  be  filed  by  the  respon- 
dent is  not  in  evidence,  yet  if  ibe  alle^tions  contained  therein  are 
set  forth  in  the  ^tition  of  the  complamant  and  are  not  denied  b^ 
answer  or  otherwise,  the  Court  will  proceed  in  the  same  manner  as  if 
the  affidavit  had  been  put  in  evidence.  It  is  a  rule  of  pleading  thai 
allegations  of  the  petition,  biU  or  declaration  not  denied  bv  answer, 
or  plea,  or  otherwise,  are  to  be  taken  as  ture.    Johnstons  vs.  tCsUy,  1 10 

2.  Even  though  it  does  not  appear  from  the  affidavit  whether  the 
plaintiff  was  or  was  not  a  non-resioent,  yet  if  that  was  a  material  fact, 
ample  power  to  investigate  it  is  given  by  the  Act  vaidtt  which  the  peti- 
tion is  filed.    Id, 

3.  The  amendment,  Chapter  230;  Vol.  24,  Louts  of  Dslawars,  to 
Chafter  340,  Volume  16,  Laws  of  Delaware,  gives  the  right  to  take 
foreign  attachment  before  ajustice  of  the  Peace  to  any  person  without 
regara  to  his  residence.  The  words  "any  action  now  authorised  by 
law  to  be  brought  before  justices  of  the  peace*'  referred  to  the  cases  A 
actions  as  to  which  justices  of  the  p^oe  have  jurisdiction,  under 
Sectionll  cf  Chapter  09  of  the  Revised  Code,    Id, 

4.  A  case  wiU  not  be  continued  on  the  ground  of  the  absence  of  a 
material  witness  who  is  an  employee  of  Uie  defendant  and  under  his 
control,  when  the  defendant  nas  had  knowledge  for  three  or  four 
months  that  the  witness  would  not  be  present  at  the  trial.  Under 
such  circumstances  it  was  the  duty  of  the  defendant  to  have  a  com- 
mission issued  to  take  the  testimony  of  the  absent  witness;  and  if  he 
failed  to  do  that,  he  should  have  secured  the  attendance  of  the  witness 
at  the  trial.     Cromwell,  Morton  and  White  vs,  Granfield,  333. 

5.  Although  there  is  no  allegation  in  the  record  that  the  plaintiff  is 
a  corporation,  yet  the  statement  that  it  is  such  a  corporation  contained 
in  the  writ  of  replevin,  in  the  caption  of  the  suit  where  the  name  and 
style  of  the  plaintiff  is  pvea,  toother  with  the  repeated  references  in 
the  narr  to  such  plaintiff,  constitute  a  sufficient  allegation  to  require 
the  defendant  to  deny  the  fact  under  the  provisions  of  the  Revised 
Code  in  that  behalf.    Natl.  Cash  Register  Co.  vs.  Riley  Bros.,  355. 

6.  A  motion  to  quash  the  return  to  the  alternative  writ  of  manda- 
mus is  fotmded  upon  the  proposition,  that,  conceding  the  truth  of 
every  material  allegation  properly  pleaded  in  there  turn  of  the  respon- 
dent, as  a  matter  of  law  no  sufficient  defense  has  been  shown.  The 
Question  to  be  decided  is,  whether  upon  the  face  of  the  return  the  con- 
oition  of  the  relator  and  the  respondent  is  so  changed  as  to  prevent  or 
delay  the  issue  of  the  peremptory  writ.  State  ex.  rel,  vs.  J,  &  M. 
Paper  Co.,  397. 

7.  In  an  action  of  mechanics'  lien,  if  it  appears  from  the  testimony 
that  the  statement  of  the  plaintiff's  claim  was  not  filed  within  the  time 
required  by  the  statute,  a  non-suit  will  be  granted.  The  plaintiff 
will  not  be  relieved  of  the  requirement  by  the  act  of  the  defendant 
which  terminated  the  contract  before  it  had  been  fully  performed, 
and  prevented  the  plaintiff  from  proceeding  with  the  work.  The 
time  when  the  last  work  and  labor,  or  furnishing  of  materials,  was 
fini^ed  cannot  be  considered  the  date  when  detendant  terminated 
the  contract.     Voigtmann  vs.  Wit.  T,  B  Co.,  265.J  :: 
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PRACTICE — Continued. 
Ambndmbnt. 

8.  Under  the  constitutional  and  statutory  provisions  respecting 
amendments,  a  plaintiff  will  be  permitted  to  amend  his  narr  during 
the  progress  of  the  case;  but  the  Court  may  continue  the  case  and  im- 
pose the  costs  of  the  term  upon  the  plaintiff.  YaUs  vs.  P.,  B.  &  W. 
R.R.,  472.  ^ 

CONTINUANCB. 

9.  A  case  will  not  be  continued  on  the  ground  of  the  absence  of  a 
material  witness  who  is  an  employee  of  the  defendant  and  under  his 
control,  when  the  defendant  has  had  knowledge  for  three  or  four 
months  that  the  witness  would  not  be  present  at  the  trial.  Under 
such  circumstances  it  was  the  duty  of  the  defendant  to  have  a  com- 
mission issued  to  take  the  testimony  of  the  absent  witness;  and  if  he 
failed  to  do  that,  he  should  have  secured  the  attendance  of  the  witness 
at  the  trial.    Cromwell  et.  al,  vs.  Granfield,  333. 

10.  Under  the  constitutional  and  statutory  provisions  respecting 
amendments,  a  plaintiff  will  be  permitted  to  amend  his  narr  during 
the  progress  of  the  case;  but  the  Court  may  continue  the  case  and 
impose  the  costs  of  the  term  upon  the  plaintiff.  Yates  vs.  P.,  B.  & 
W.  R.  R.,  472. 

NOTICB  TO  PrODUCB. 

1 1.  Counsel  for  the  plaintiff  having  given  written  notice  to  counsel 
for  the  defendant  to  produce  a  certain  ntle  of  the  company,  held  that 
such  rule  ^ould  be  asked  for  when  the  plaintiff  had  mtroduced  the 
evidence  under  which  such  rule  became  pertinent  and  proper  evidence 
in  the  case;  and  that  the  plaintiff  shoula  put  his  witness  on  the  stand 
and  bring  him  up  to  that  point.     Yates  vs.  P.,  B.  &  W.  R.  R.,  472. 

12.  When  such  evidence  has  been  produced  and  the  rule  asked  for 
has  been  handed  to  the  counsel  for  the  plaintiff  by  counsel  for  the 
defendant,  the  latter  will  not  then  be  permitted  to  object  to  its  ad- 
mission in  evidence  on  the  gixmnd  that  it  is  not  pertinent.    Id. 

PRE-EXISTING  DEBT. 

A  promissory  note  given  by  a  debtor  to  his  creditor  does  not  operate 
as  payment  or  discharge  of  a  pre-existing  indebtedness,  in  the  absence 
of  an  agreement  between  the  parties  that  it  shall  so  operate.  —  New 
trial  oinered.     Natl.  Cash  Register  Co.  vs.  Riley  Bros.,  355. 

PREPONDERANCE  OP  EVIDENCE— See  Evidbncb. 

PRESCRIPTION. 

Prescription  does  not  run  against  a  municipality.    Allender  vs. 
Mayor  and  Council,  48;  See  Cochran  et.  al.  vs.  Wilmington,  315. 
See  also  Ground  Rbnt. 

PRESUMPTIONS. 

1 .    When  the  plaintiff  in  an  action  for  personal  injuries  has  averred 

^  that  the  defendant  had  no  l^^al  right  or  authority  to  run  its  car  and 
engine  on  the  spur  of  track  and  over  the  sidewalk  at  the  point  where 
the  accident  occurred,  the  burden  is  upon  the  plaintiff  to  prove  it; 
and  not  having  proved  it,  it  cannot  be  presumed  to  be  true  because 
the  defendant  aid  not  show  that  he  had  such  right  or  authority. 
Short  vs.  P.,  B.  &  W.  R.  R.  Co.,  108. 
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PRESUMPTIONS—CiwIffMwrf. 

2.  In  every  case  each  party  has  the  right  to  presume  that  the  other 
party  will  do  his  duty,  but  such  presumption  in  no  wise  relieves  such 
party  €i  the  duty  of  exercising  ordinary  and  reasonable  care  on  his 
own  part.    Id. 

3.  Where  a  person  holds  himself  out  as  a  competent  contraotor  to 
perform  labor  of,a  certain  Idnd,  the  law  presumes  that  he  possesses 
the  requisite  sldu  to  perform  such  labor  in  a  proper  manner  and  im- 
plies as  a  part  of  his  contract  that  the  work  shaU  be  done  in  a  skillful 
and  workmanlike  manner.    Byt  vs.  McCaulUy  &  Son  Co.,  115. 

4.  The  mere  fact  of  an  accident  by  which  an  injury  is  sustained, 
if  not  within  the  centred  of  the  defendant,  does  not  in  itself  raise  a 
presumption  of  negliffence.     Wohh  vs.  B.  &  O.  R.  R,,  140. 

5.  The  servants  (x  a  railway  company,  and  the  driver  of  a  vahide, 
have  each  the  right  to  presume  that  the  other  will  act  as  a  reasonable 
person  under  all  conditions  and  surroundings  of  the  crossing  until  the 
contrary  shall  appear.    Id. 

6.  the  plaintiff's  intestate  being  deceased,  the  law  dothes  him 
with  the  presumption  that  in  approadiing  the  crossing  and  going  upon 
the  trades  at  the  time  of  the  acadent,  he  was  in  the  ezerdse  of  reason- 
able care  and  caution;  but  such  presumption  may  be  rebutted  by  the 
evidence.    Id 

7.  No  direct  pipof  was  made  at  the  trial  that  there  had  been  an 
examination  or  waiver  of  it,  but  a  bail  bond  signed  by  the  defendant 
and  his  sureties,  and  in  which  he  undertook  to  appear  and  answer  the 
charge  set  forth  in  the  bond,  was  put  in  evidence.  HM,  that  the 
officer  taldnff  the  bail  bond  would  be  presumed  to  have  acted  within 
the  scope  of  his  authority  until  the  contrary  appears.  If  there  was 
no  prdmiinary  examination,  or  no  waiver  of  such  examination,  the 
defendant  could  prove  it.    Stato  vs.  Barr,  340. 

8.  No  presumption  of  negligence,  either  on  the  part  of  the  defen- 
dant or  the  plaintiff,  arises  fnmi  the  mere  tact  that  the  plaintiff  was 
injured  while  alighting  from  a  car  of  the  defendant.  CoyU  vs.  PoopUs 
Ry.  Co.,  464. 

9.  There  arises  no  presumption  <^  liability  on  the  part  of  the  de- 
fendant from  the  mere  fact  that  the  plaintiff  was  injured.  He  cannot 
recover  unless  he  proves  to  the  satisfaction  of  the  jury  by  a  prepon- 
derance of  the  evidence  that  the  injuries  to  the  plaintiff  were  caused 
by  the  negligence  of  the  defendant  company.  Such  necligenoe  is  not 
to  be  presumed,  but  must  be  proved,  and  the  burden  cS  proving  it  is 
upon  the  plaintiff.    FiU  vs.  WU.  CUy  Ry.  Co.,  463. 

10.  These  rules  are,  however,  subject  to  certain  exceptions  and 
qualifications.  In  many  cases  where  the  parties  are  near  rdations 
tne  law  will  not  imply  a  promise  or  obli|:ation  to  pay  for  services  whidi 
are  usually  rendered  each  other  gratuitously  by  near  rdations.  So, 
too  a  promise  to  pay  is  not  implied  by  law  where  the  seivices  are  ren- 
dered by  one  f  riena  to  another  under  such  drcumstances  as  warrant 
the  presumption  that  they  were  intended  to  be  rendered  gratuitously. 
Joseph  vs.  Johnson's  Exrs.,  468. 

PRESUMPTION  FROM  USE  OF  DEADLY  WEAPON. 

On  a  chaige  of  murder  where  the  fact  of  killing  as  chaiged  is  shown 
by  the  prosecution,  unaccompanied  by  drcumstances  of  justifica* 
tion,  excuse  or  mitigation,  the  law  presumes  malice,  until  tiie  contrary 
is  shown,  yet  the  legal  pr»mmption  goes  no  further  in  such  a  case  than 
that  the  killing  is  murder  of  the  second  d^free  under  our  statute.    Be- 
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PRESUMPTION  FROM  USE  OF  DEADLY  WEAPONS— C(m«^iwi«rf. 
fore  a  vexdict  of  murder  of  the  first  degree  can  be  rendered,  it  must  be 
shown  that  the  prisoner  killed  the  deceased  with  the  deliberate  pur- 
pose and  formed  design  to  take  his  life.    5tat#  vs.  Blackbmn,  470. 

PRESUMPTION  OP  PAYMENT  FROM  LAPSE  OF  TIME. 

There  is  no  Statute  of  Limitations  in  this  State  as  to  judgments; 
bat  tfartue  is  a  well  settled  rule  of  law  as  to  presumption  of  payment 
arising  after  the  lapse  of  twenty  ^ears.  This  is  not  an  irrebuttable 
presumption,  but  it  stands  until  it  is  rebutted  by  lawful  and  proper 
evidence.  The  onus  of  rebutting  it  rests  upon  the  plaintiff  who 
claims  that  the  judgment  is  still  ^id.    KnawUs  vs,  WalUr,  220. 

PRESUMPTION,  REBUTTABLE. 

1.  There  is  no  Statute  of  Limitations  in  this  State  as  to  judgments ; 
but  there  is  a  well  settled  rule  of  law  as  to  pr»mmption  of  payment 
arising  after  the  lapse  of  twenty  ^ears.  This  is  not  an  irrebuttable 
presumption,  but  it  stands  until  it  is  rebutted  by  lawful  and  proper 
evidence.  The  onus  of  rebutting  it  rests  upon  the  plaintiff  who 
claims  that  the  judgment  is  still  valid,    KnowUs  vs.  Walier,  220. 

2.  When  a  dwelBng  house  in  which  moneys,  goods  and  chattels, 
the  subject  of  larceny,  are  kept  and  deposited,  nas  been  recently  brok- 
en and  entered  into,  and  such  moneys,  goods  and  chattels,  or  anv  part 
of  them,  are  then  and  there  stolen,  the  subsequent  possession  thereof 
by  a  person  is  frima/acU  evidence  of  the  commission  by  such  person 
as  wdl  of  the  oreakmg  and  entering  as  of  the  intent  to  commit  lar- 
ceny. Tlie  possessor  of  such  goods  and  chattels  is  presumed  to  have 
committed  tne  whole  crime — ^it  may  be  as  principal  or  accomplice — 
unless  he  satisfactorily  accounts  to  the  jury  for  his  possession  of  such 
goods.  This,  however,  is  a  rebuttable  presumption.  State  vs.  Shorty 
€t.  al.,  295. 

PRIMARY  ELECTION. 

1.  The  information  charged  that  the  defendant  made  corrupt  use 
of  money  as  an  inducement  or  reward  for  the  giving  a  vote  at  a  certain 
primary  election  held  by  the  Republican  party,  etc.,  without  defining 
the  character  of  such  primary  election.    State  vs.  Short,  408. 

2.  The  information  was  specially  demurred  to,  because  it  did  not 
appear  that  said  primary  election  was  "held  for  the  purpose  of  nom- 
tnatinfi;  any  candidate  or  candidates  to  be  voted  for  at  a  general, 
raedal  or  municipal  election  in  this  State  or  elsewhere,"  as  provided  in 
Article  5,  Section  7  of  the  Constitution,  under  which  the  information 
was  framed.  In  otner  words,  that  the  information  did  not  describe 
anv  offense  under  the  penal  portion  of  the  Constitution.    Id. 

3.  The  Court,  consisting  of  two  Judges,  could  not  agree  tqxm  the 
question  raised  by  demurrer.    Id. 

PRINCIPAL  AND  AGENT. 

1.  Certain  provisions  contained  in  a  polic>r  of  fire  insurance  held  to 
be  binding  upon  the  plaintiff;  and  to  entitle  him  to  a  recovery  it  must 
be  shown  that  they  were  complied  with,  unless  the  jury  should  find 
from  the  evidence  that  a  compliance  was  either  expressly  or  impliedly 
waived  or  excused  by  the  defendant  company  or  its  duly  authorised 
agents.    Emory  vs,  6lens  Falls  Ins.  Co.,  101. 
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PRINCIPAL  AND  AGEfTT-^onHnued, 

2.  The  weight  of  authority  is  to  the  effect  that  the  condition  of  a 
policy  requiring  proofo  of  loss  within  a  certain  time  may  be  waived 
by  the  acts  and  declarations  of  the  agent  of  the  company  authorized 
to  adjust  a  loss,  notwithstanding  the  provision  in  the  policy  requiring 
a  waiver  to  be  in  writing.    Id, 

3. .  If  the  defendant  company  throus^  its  adjusting  agent  so  con- 
ducted itself  as  to  induce  the  plaintiff,  as  a  reasonable,  fair-minded 
person,  to  believe  that  the  company  would  not  require  formal  proofs 
of  loss,  and  if  the  plaintiff,  relymg  upon  the  acts  and  declarations  of 
such  agent  of  the  company,  did  not  make  proofs  of  loss,  as  required 
by  the  condition  of  the  policy,  then  the  defendant  is  preduded 
from  insisting  that  such  proofe  shall  be  made  within  sixty  days  after 
the  fire.    Id 

4.  Although  the  plaintiff  had  procured  other  insurance  upon  his 
stock  of  goods  greater  than  that  which  was  permitted  by  the  p^cy 
sued  on,  that  fact  would  not  prevent  him  from  recovering,  provided 
the  agent  of  the  defendant  companv.  who  issued  and  d^vered  the 
policy,  and  collected  the  premium,  had  knowledge  of  such  excessive 
insurance,  and  the  company  did  not  cancel  the  policy.  The  knowl- 
edge of  the  agent  having  such  powers,  and  performing  such  duties,  is 
held  to  be  the  knowledge  of  the  company.  Cont,  Ins,  Co,  vs,  Rosen- 
berg,  174. 

5.  A  demand  by  the  duly  authorised  agent  of  the  company  for  all 
the  books  and  papers  of  the  insured  is  the  demand  of  the  company, 
and  it  is  the  duty  of  the  insured  to  camjAy  therewith  in  a  reasonable 
time;  and  if  such  agent  is  informed  by  the  insured  that  the  books  and 
papers  produced  were  all  the  books  and  papers  kept  by  him,  the  agent 
has  a  neht  to  rely  on  such  information,    id. 

See  flOSO  CONTKACTOR. 

PRINCIPAL  AND  SURETY. 

1.  Rulings  of  the  Court  upon  the  admissibility  of  testimonv  and 
other  questions  raised  during  the  trial  of  the  case.  Lanham  ana  Bro, 
vs.  Carpenter  et.  al,,  417. 

2.  After  considering  the  evidence  produced  by  the  plaintiff  and 
the  pleadings  in  the  case,  the  Court  granted  a  nonsuit.    Id, 

PRINCIPAL  ACCOMPLICE. 

1 .  In  a  trial  of  three  defendants  for  breaking  and  entering  a  dwdl- 
ing  house  with  intent  to  commit  larceny,  in  order  to  convict  an  ac- 
complice the  jurv  must  be  satisfied  beycmd  a  reasonable  doubt  that 
one  or  both  of  the  other  defendants  did  feloniously  break  and  enter 
the  dwelling  house  of  the  prosecuting  witness  with  intent  to  commit 
larceny,  as  charged  in  the  indictment, — ^that  is,  with  the  felonious 
intent  to  take  and  carry  away  the  goods  and  chattels  kept  or  deposited 
in  said  dwelling  house  with  intent  to  convert  them  to  his  or  their 
use  without  the  consent  of  the  owner,  and  that  the  alleged  accomplice 
abetted,  procure<L  commanded  or  counseled  the  commission  of  the 
crime,    ^tate  vs.  Short,  et,  al.,  205. 

2.  If  one  of  said  defendants  did  feloniously  break  and  enter  the  said 
dwelling  house  with  the  intent  as  charged  and  another  aided  and 
assisted  in  the  commission  of  the  crime  in  any  manner,  such  other 
would  be  equally  guilty  with  the  principal,  as  the  law  makes  no  dis- 
tinctions in  the  degree  of  guilt  between  the  principal  offender  and  his 
accomplice.    Id, 
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PRINCIPAL  ACCOMPLICE— Coftfffw««i. 

3.  The  declarations  of  one  joint  defendant,  as  to  statements  made 
by  the  other  will  not  of  themselves  bind  the  other  unless  made  in 
kis  presence  or  by  his  authority.    SUOg  vs.  McCaUister^  H.  al.,  301. 

PRODUCTION  OP  BOOKS  AND  PAPERS. 

1.  A  demand  by  the  duly  authorized  agent  of  the  company  for  aU 
the  books  and  papers  of  the  insured  is  the  demand  of  the  company, 
and  it  is  the  duty  of  the  insured  to  comply  therewith  in  a  reasonable 
time ;  and  if  such  agent  is  informed  by  the  insured  that  the  books  and 
papers  produced  were  all  Uie  books  and  papers  lupt  by  him,  the  agent 
has  a  Tight  to  rely  on  such  information.  Cent,  Ins.  Co.  vs.  Rosens 
b€rg,  I7l 

2.  Books  which  show  the  daily  totals  of  cash  sales,  disclose  with 
substantial  certainty  the  esctent  to  which  the  stock  has  been  depleted, 
and  such  boola,  together  with  the  last  inventory,  and  books  or  in- 
voices showing  all  purchases  since,  enable  the  insurer  to  ascertain  the 
value  of  the  stock  lost  bv  the  fire  and  therefore  substantially  comply 
with  the  requirements  of  the  contract  in  that  behalf.    Id, 

3.  All  books  and  papers  that  the  insured  was  required  by  the  "iron 
safe  clause"  to  produce  for  the  inspection  of  the  company  should  be 
produced  in  a  reasonable  time,  but  the  Court  cannot  say,  as  matter  of 
law,  that  the  production  of  such  books  or  papers  at  toe  trial  of  the 
cause  is  not  a  production  of  the  same  in  a  reasonable  time.  That  is  a 
question  to  be  determined  by  Uie  jury  under  all  the  facts  and  circum- 
stances of  the  case  as  disclosed  bvtne'evidence.    Id. 

4.  Coimsel  for  the  plaintiff  naving  given  written  notice  to  counsd 
for  the  defendant  to  produce  a  certam  rule  of  the  company,  held  that 
such  rule  diould  be  asked  for  when  the  plaintiff  had  mtroduced  the 
evidence  under  which  such  rule  became  pertinent  and  proper  evidence 
in  the  case;  and  that  the  plaintiff  shoula  put  his  witness  on  the  stand 
and  bring  him  up  to  that  point.     YaUs  vs.  P.,  B.  &  W.  R.  R.,  472. 

See  also  Practicb. 

PROFESSIONAL  SERVICES.— See  Attornbt-at-Law. 

PROMISE  TO  PAY. 

1.  If  theie  be  defects  in  the  workmanship  resulting  from  the  bad 
and  unskillful  manner  in  which  the  work  was  done,  the  plaintiff  would 
not  be  entitled  to  recover,  unless  the  defendants  waived  the  defects 
and  accepted  the  work  unconditionally  themselves,  or  through  their 
accredited  agent;  or  unless  the  defendants  promised  to  pay  for  the 
work,  with  a  full  knowledge  of  such  defects.  By€  vs.  McCaulUy  & 
Son  Co..  116. 

2.  If  in  performing  the  work  in  an  unskillful  manner  the  plaintiff 
destroyed  materials  furnished  by  the  defendants,  the  value  of  such 
materials  so  destroyed  would  be  a  proper  set-off,  by  way  of  recoup- 
ment afljainst  the  plaintiff's  claim.  But  if  the  defendants  with  a  full 
knowledge  of  such  destruction  of  materials,  unconditionally  promised 
to  pay  the  plaint's  demand;  or  if  they  or  their  duly  accredited  a^ent 
unconditionally  accepted  the  work,  it  would  be  evidence  of  a  waiver 
on  the  part  of  the  defendants.    Id. 

See  also  Impubd  Promisb;  Bribbrt. 

PROMISSORY  NOTE.— See  Patmbnt,  4. 
PROOF  OF  LOSS. — See  Pirb  Insurancb  Pouct. 
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PROXIMATE  CAUSE. 

1.  If  the  negli|;enoe  of  the  deceased  was  the  proximate  cause  of 
his  death  or  contnbuted  thereto,  his  administrator  camiot  recover. 
And  where  there  has  been  mutual  negligence  and  the  negligence  of 
each  was  operative  at  the  time  of  the  accident,  no  action  wnatever 
can  be  sustamed.    L^nkewicg  vs.  WiL  City  Ry,  Co,,  64. 

2.  The  defendant^  when  he  rdies  upon  contributonr  negligence  on 
the  part  €i  the  platnti£f,  to  escape  liability^  must  satisnr  the  jury  by  a 
preponderance  of  the  evidence  that  contnbutorv  ne^gence  on  the 
part  of  the  plaintiff  was  the  pxozimate  cause  of  toe  injury  complained 
of.     Id. 

3.  Proximate  cause  defined.  Lynch's  Execntrtcgs  vs.  WU.  CUy 
Ry.,  192. 

4.  In  actions  brought  to  recover  daansLgsM  alleged  to  have  been 
caused  by  the  defendant's  nesligence,  the  Court  bdow  chaieed  the 
jury  as  follows,  vis. :  '*The  defendant  can  be  held  liable  only  for  such 
negligence  as  constituted  the  proximate  cause  of  the  injuries  complain- 
ed of.  ^  ^  ^  In  order  for  the  plaintiff  in  either  of  the  cases  before 
you  to  recover  at  all,  it  must  be  proved  to  your  satisfoction  that  the 
defendant's  negligence  was  the  proximate  cause  of  the  injuries  com- 
plained of  Tlie  plaintiffs  cannot  recover  in  either  case  for  the  effects 
of  tuberculosis  or  anv  other  disease  contracted  after  the  accident,  un- 
less it  is  satisfactorily  shown  to  the  jury  that  such  disease  was  the 
natural  and  probable  consequence  of  the  defendant's  negligence.  Nor 
can  there  be  any  recoverv  for  the  effects  of  any  disease  contracted  be- 
fore the  accident  unless  tne  jury  are  clearly  satisfied  from  the  evidence 
that  such  disease  was  aggravated  or  increased  by  the  negligent  act  of 
the  defendant,  and  even  then  recovery  could  be  had  only  to  the  extent 
that  such  effects  were  so  aggravated  or  increased."  Held^  that  there 
was  no  error  in  the  charge  ol  the  Court,  and  that  the  addition  of  the 
words  insisted  on  by  the  defendant,  viz. :  "It  must  appear  that  the  in- 
jury ought  to  have  been  foreseen  by  the  defendant  m  the  light  of  the 
attending  circumstances,"  would  probably  have  tended  rather  to 
confuse  than  to  aid  the  jury  in  reaching  a  proper  conclusion.  PtopUs- 
Ry.  Co,  vs.  Baldwin's  Admr.,  383. 

See  also  Intbrvbnino  Causb. 

PUBLIC  HIGHWAY.— See  Strbbts  of  Citt. 

PUBLIC  OFFICER. 

No  direect  proof  was  made  at  the  trial  that  there  had  been  an  ex- 
amination or  waiver  of  it,  but  a  bail  bond  signed  by  the  defendant  and 
his  sureties,  and  in  which  he  undertook  to  appear  and  answer  the 
charge  set  forth  in  the  bond,  was  put  in  evidence..  Held,  that  the 
officer  takinjg;  the  bail  bond  would  be  presumed  to  have  acted  within 
the  scope  ot  his  authority  until  the  contrary  appears.  If  there  was 
no  prehminary  examination,  or  no  waiver  of  such  examination,  the 
defendant  cotud  prove  it.    State  vs.  Ban,  340. 

PUBLIC  PARK;  DEFECTIVE  CONDITION  OF. 

The  plaintiff  brought  an  action  against  the  defendant  to  recover 
damages  for  injuries  resulting  from  defective  or  dangerous  conditions 
in  one  of  the  public  parks  of  the  Qty  of  Wilmington.  To  the  i^ain- 
tiff's  declaration  the  defendant  demurred  on  the  ground  that  the  Qty 
is  not  liable  in  damapies  for  injuries  resulting  from  defective  or  dan- 
gerous conditions  in  its  public  parks.    Pennell  vs,  Wiimington,  229. 

QUALIFICATION.— See  Witnbss,  3. 
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QUASHING  RBTURN.--See  Mandamus. 

QUASI-CONTRACT. 

1 .  In  an  action  of  assumpsit  to  recover  for  labor  and  materials  fur- 
nished by  the  plaintiffs  in  repairing  an  automobile  for  the  defendant, 
held  that  there  was  nothing  m  the  evidence  adduced  in  the  case  that 
supported  the  counter  claim  made  by  the  defendant  and  which  would 
enable  him  to  set-off  or  recoup  his  alibied  daim  for  damages.  Vef 
d$rama  vs,  Hansen  and  Smithy  78. 

2.  Although  work  and  materials  was  done  and  furnished  by  the 
plaintiffs  as  alleged,  yet  if  the  same  were  of  such  a  character  as  to  be  of 
no  benefit  to  the  ddendant,  the  plaintiffs  would  not  be  entitled  to 
recover.    Id. 

3.  Mechanics' lien  is  not  an  action  on  contract.  It  is  more  in  the 
nature  of  an  action  of  assumpsit  for  the  price  and  value  of  work,  labor 
and  materials  furnished  by  the  claimants.  If  a  portion  of  the  ma- 
terials was  not  of  the  q^uality  and  kind  specified  by  the  contract  but 
they  were  received  and  used,  the  claimant  may  recover  what  they 
were  worth.     Voigtmann  vs.  WU.  T.  B.  Co,,  206. 

4.  Courts  do  not  encourage  forfeitures.    The  right  to  declare  a 
forfeiture  of  the  contract  does  not  carry  with  it  the  ri^t  to  refuse  pay- 
ment for  labor  and  materials  not  in  conformity  with  the  contract, 
which  were  received  and  used  and  were  of  benefit  to  the  defendant.  Id. 

5.  Where  one  person  renders  service  to  another  which  is  accepted, 
the  person  receiving  such  service  is  bound  by  law  to  pay  therefor^uch 
sum  as  the  service  is  worth.  If  there  be  a  stated  price  agreed  upon, 
that  price  will  govern,  but  if  there  be  no  stated  price,  tbea  the  mea- 
sure would  be  such  sum  as  the  service  was  reasonably  worth.  Gof 
man  vs.  Carr,  202. 

.  6.  Where  work  and  labor  are  performed  by  a  niece  for  an  uncle,  the 
laiw  presumes  that  they  were  gratuitous,  prompted  by  friendship, 
kindness,  and  growing  out  of  relationship,  and  wiu  not  imply  a  prom- 
ise to  pav.  Tms,  however,  is  only  a  presumption  and  maybe  rebutted 
by  the  character  of  the  service  rendered  ana  by  evidence  that  the  de- 
fendant promised  to  pay,  and  that  there  was  some  understanding  be- 
tween them.    Id. 

7.  Such  agreement  to  pay  need  not  be  in  writing;  it  is  sufficient 
that  there  was  a  verbal  understanding  or  agreement  between  the 
plaintiff  and  the  defendant,  or  an  actutu  promise  by  the  defendant  to 
pay  the  plaintiff  for  the  services  while  in  his  family.    Id. 

See  also  Impubd  Promisb. 

QUESTION  FOR  JURY.— See  Jurt. 

QUO  WARRANTO. 

A  Writ  of  Quo  Warranto  was  issued  in  the  name  of  the  State  to 
determine  by  what  right  or  authority  Jacob  H.  Lewis  and  Thomas  A. 
D.  Hutson,  who  claimed  to  be  members  of  the  Department  of  Elec- 
tions for  ^le  City  of  Wilmington,  participated  in  the  transfer  and 
re^stration  of  voters  preparatory  to  holdmg  a  municipal  election  in 
said  dty.  Held,  on  demurrer,  that  said  Jacob  H.  Lewis  and  Thomas 
A.  D.  Hutson  are  members  c^  the  Depcurtment  of  Elections  for  the 
City  of  Wilmington,  and  as  such  of  rignt  hold  and  exercise  the  ri^t 
of  office  of  members  of  said  department,  among  the  rights  and  duties 
of  8udi  office  is  the  transfer  and  registration  of  voters,  preparatory 
to  holding  the  municipal  election  in  said  city.  State  ex  rel  Ward  vs. 
Lewis,  et.al.,  211. 

2.     Demurrer  overruled.    Id. 
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RAILROAD  AND  RAILWAY  CROSSINGS 

1.  When  the  plaintiff  in  an  action  for  personal  injuries  has  averred 
that  the  defendant  had  no  legal  right  or  authority  to  run  its  car  and 
engine  on  the  spur  of  track  and  over  the  sidewalk  at  the  point  where 
the  acddetit  occurred,  the  burden  is  upon  the  plaintiff  to  prove  it ;  and 
not  having  proved  it,  it  cannot  be  presumed  to  be  true  because  the 
defendant  did  not  show  that  he  had  such  right  or  authority.  Short  vs. 
P.,  B.  &  W.  R.  R.  Co.,  108. 

2.  In  everv  CMe  QC^ch  party  has  the  right  to  presume  that  the  other 
party  will  do  nis  duty,  but  such  presumption  in  no  wise  relieves  such 
party  of  the  duty  of  exercising  ordinary  and  reasonable  care  on  his 
own  part.     Id. 

3.  If  it  is  shown  that  the  railway  company  was  running  its  shifter 
or  car  in  violation  qi  an  ordinance  of  the  city,  such  violation  would 
constitute  negligence  on  the  part  of  the  company  and  it  would  be  liable 
if  such  negligence  was  the  cause  of  the  accident  and  the  plaintiff's  own 
negligence  did  not  contribute  thereto.  But  if  the  deceased  could,  by 
the  exercise  of  due  eare  and  caution  on  his  part,  have  avoided  the  aca- 
dent,  it  was  his  duty  to  do  so,  and  his  failure  so  to  do  would  prevent 
him  from  recovering,  no  matter  if  the  speed  of  the  shifter  was  excess- 
ive  and  illegal,  and  no  lookout  was  kept  or  maintained  by  the  com- 
p40y.    /</. 

4.  In  determining  whether  the  deceased  was  at  the  time  of  the 
aeddent  exercising  reasonable  care  and  caution,  the  jury  may  con- 
aider  the  ease  or  difficulty  of  seeing  an  approaching  train,  any  warning 
or  null  I  e  that  may  have  been  given,  or  the  want  or  absence  of  any 

-warning  or  notice,  of  the  approaching  engine  and  car,  and  any  and  aU 
other  facts,  circumstances  and  conmtions  shown  by  the  evidence  to 
have  been  existing  at  the  time  of  the  accident  bearing  upon  the 
point.    Id. 

5.  There  is  a  like  duty  of  exercising  reasonable  care  on  the  part  of 
the  people  using  the  public  highway,  to  stop,  and  if  need  be,  to  turn 
out  when  danger  is  threatened.     Clay  vs.  Peoples  Ry.,  135. 

6.  The  person  in  the  management  of  the  car,  and  the  person  in 
the  manap^ement  of  the  vehicle,  are  both  bound  to  the  reasonable  use 
of  their  sight  and  hearing  for  the  prevention  of  accident,  and  to  the 
exercise  of  such  reasonable  caution  as  an  ordinarily  careful  and  pru- 
dent person  would  use  under  like  circumstances,    id. 

7.  In  approaching  the  crossing  of  a  street  in  general  use  by  the 
public,  increased  care  should  be  exercised  by  the  person  in  chaige  of 
the  car  to  avoid  collision  with  persons  or  vehicles  who  may  be  travd- 
ing  on  such  streets.  He  should  not  approach  such  crossing  at  a 
dangerous  speed  or  without  ^ving  due  and  timely  warning ;  and  if  his 
view  is  obstructed  by  buildm^  or  otherwise,  his  care  and  diUgence 
should  be  increased  in  proportion  to  such  conditions.     Id. 

8.  The  motorman,  and  the  driver  of  the  vehicle,  have  each  the 
rifi;ht  to  presume  that  the  other  will  act  as  a  reasonable  person  under 
all  the  circumstances  of  the  occasion,  until  the  contraxr  appears.    Id. 

9.  The  law  regards  a  railroad  crossing  as  a  place  of  danger,  the  very 
presence  of  such  a  crossing  is  notice  to  the  person  approaching,  or  at- 
tempting to  cross  it,  of  danger;  and  he  is  required  at  feast,  to  look  and 
listen  for  an  approaching  tram  before  venturing  upon  the  tracks. 
Welch  vs.  B.  &  0.  R.  R.,  140. 

10.  The  servants  of  a  railway  company,  and  the  driver  of  a  vehicle 
have  each  the  right  to  presume  that  we  other  will  act  as  a  reasonable 
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RAILROAD  AND  RAILWAY  CROSSWGS^Coniinusd. 

person  under  all  conditions  and  surroundings  of  the  crossing  until  the 
contraryshall  appear.    Id, 

1 1.  While  a  railroad  company  is  under  no  original  obligation  to 
place  a  signal  bell  or  gong  at  a  particular  crossing,  yet  if  it  has  done 
so,  and  has  maintains  the  same  for  a  long  time,  travelers  over  such 
crossing  have  the  right  to  presume,  if,  upon  approaching  said  crossing, 
the  bell  or  gong  is  not  ringii^,  that  they  may  pass  over  the  crossing 
safely,  if,  in  the  exercise  ot  due  care  and  caution  nothing  appears  to 
the  contrary.    Id, 

12.  The  plaintiff's  intestate  bein?  deceased,  the  law  clothes  him 
with  the  presumption  that  in  approa<3iing  the  crossing  and  going  upon 
the  tracks  at  the  time  of  the  acadent,  he  was  in  the  exercise  of  reason- 
able care  and  caution;  but  such  presumption  may  be  rebutted  by  the 
evidence.    Id, 

13.  A  person  approaching  a  railway  crossing,  with  which  he  is 
familiar,  is  bound  to  avail  himself  of  his  knowledge  of  the  locality  and 
act  accordingly.  If,  as  he  attempts  to  cross  the  tracks,  his  hne  of 
vision  is  obstructed,  he  is  bound  to  look  for  approaching  cars  in  time 
to  avoid  collision;  and  if  he  does  not  look,  and  for  that  reason  does  not 
see  an  approaching  car  until  it  is  too  late  to  avoid  the  collision,  he  is 
guilty  of  negligence,  and  cannot  recover.  Wil,  City  Ry.  vs.  Lynch* s 
Execuirices,  197. 

RAILROAD  CX)MPANY. 

1 .  The  rieht  given  to  a  railroad  companv  to  construct  an  elevated 
road  and  to  bridge  over  a  public  street  of  tne  city,  carries  with  it  the 
rig^t  to  place  in  said  street  such  temporary  pCMsts  or  pillars  as  are 
necessary  and  proper  for  the  construction  of  such  elevated  road  and 
bridge,  not  needlessly  interfering  with  the  use  of  said  street  as  a  public 
highway  and  not  dangerous  to  the  public  travel  thereon  by  street 
railway  or  otherwise.    Solomon  vs.  P.,  B.  &  W.  R.  R.  Co,,  21. 

2.  If  the  post  or  pillar  which  caused  the  injury  to  the  plaintiff  was 
dangerously  and  unnecessarily  near  to  the  track  of  the  street  railway, 
the  defendant  would  be  responsible  for  injuries  occasioned  thereby, 
without  the  fault  of  the  injured  person,  whether  the  same  was  erected 
by  the  defendant  or  its  servants  or  agents,  or  by  some  other  person  or 
persons,  provided  in  the  latter  case  that  the  defendant  sunered  the 
same  to  remain  an  unreasonable  time  after  it  had  due  notice  or  knowl- 
edge of  the  dangerous  character  of  the  erection.    Id. 

3.  Where  a  corporation  is  duly  authorized  to  build  a  bridge  over  a 
city  street,  and,  as  incident  thereto,  has  the  right  to  place  temporary 
structures  m  said  street,  such  right  must  be  exerdsea  with  sudi  care 
and  diligence  as  not  to  endanger  unnecessarily  the  lives  and  property 
of  the  public  while  using  suoi  street  as  a  public  highway,  and  the 
failure  to  exercise  such  care  and  diligence  is  negligence.    Id, 

4.  When  the  plaintiff  in  an  action  for  personal  injuries  has  averred 
that  the  defendant  had  no  legal  right  or  authority  to  run  its  car  and 
engine  on  the  spur  of  track  and  over  the  sidewalk  at  the  point  where 
the  accident  occurred,  the  burden  is  upon  the  plaintiff  to  prove  it ;  and 
not  having  proved  it,  it  cannot  be  presumed  to  be  true  because  the 
defendant  did  not  show  that  he  had  such  right  or  authority.  Short  vs. 
P.,  B.  &  W.  R,  R,  Co.,  108. 

5.  In  every  case  each  party  has  the  right  to  presume  that  the  other 
party  will  do  his  duty,  but  such  presumption  in  no  wise  relieves  such 
party  of  the  duty  of  exercising  ordinary  and  reasonable  care  on  hb 
own  part.    Id. 
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6.  If  it  is  shown  that  the  railway  company  was  running  its  shifter 
or  car  in  violation  of  an  ordinance  of  the  city,  such  violation  would 
constitute  neglig^ce  on  the  part  of  the  company  and  it  would  be 
liable  if  such  negligence  was  the  cause  of  the  acdaent  and  the  plain- 
tiff's own  negligence  did  not  contribute  thereto.  But  if  the  deceased 
could,  by  the  exercise  of  due  care  and  caution  on  his  part,  have  avoid- 
ed the  accident,  it  was  his  duty  to  do  so,  and  his  failure  so  to  do  would 
previent  him  from  recovering,  no  matter  if  the  speed  of  the  shifter  was 
excessive  and  illegal,  and  no  lookout  was  kept  or  maintained  by  the 
company.     Id. 

7.  In  determining  whether  the  deceased  was  at  the  time  of  the 
accident  exercising  reasonable  care  and  caution,  the  jury  may  con- 
sider the  ease  or  difficulty  of  seeing  an  approaching  train,  any  warning 
or  notice  that  may  have  been  given,  or  the  want  or  absence  of  any 
warning  or  notice,  of  the  approaching  engine  and  car,  and  any  and  au 
other  facts,  circumstances  and  conmtions  shown  by  the  evidence  to 
have  been  existing  at  the  time  of  the  accident  bearing  upon  the  point. 

8.  The  mere  fact  of  an  accident  by  which  an  injury  is  sustained, 
if  not  within  the  control  of  the  defendant  does  not  in  itself  raise  a  pre- 
sumption of  negligence.     Welch  vs,  B.,  &  O.  R.  R.,  140. 

9.  The  law  regards  a  railroad  crossing  as  a  place  of  danger,  the 
very  presence  of  such  a  crossing  is  notice  to  the  person  approaching, 
or  attempting  to  cross  it,  of  danger;  and  he  is  required  at  least,  to 
look  and  listen  for  an  approaching  train  before  venturing  upon  the 
tracks.    Id, 

10.  The  servants  of  a  railway  company,  and  the  driver  of  a  vehicle, 
have  each  the  right  to  presume  that  tne  other  will  act  as  a  reasonable 
person  tmder  all  conditions  and  surroundings  of  the  crossing  until  the 
contrary  shall  appear.    Id, 

11.  While  a  railroad  company  is  under  no  original  obligation  to 
place  a  signal  bell  or  eong  at  a  particular  crossing,  \^  if  it  has  done  so, 
and  has  maintained  the  same  for  a  long  time,  travelers  over  such  cross- 
ing have  the  right  to  presume,  if,  upon  approaching  said  crossing  the 
bdl  or  gong  is  not  ringing,  that  they  may  pass  over  the  crossing  stuely, 
if,  in  the  exercise  of  due  care  and  caution  nothing  appears  to  the  con- 
trary.   Id, 

12.  The  plaintiff's  intestate  being  deceased,  the  law  dothes  him 
with  the  presumption  that  in  approa<ming  the  crossing  and  going  upon 
the  tracks  at  the  time  of  the  acadent,  he  was  in  the  exercise  of  reason- 
able care  and  caution;  but  such  presumption  may  be  rebutted  by  the 
evidence.    Id. 

See  also  Continuancb,  2. 

RAILWAY.— See  Strbbt  Railway. 

RAPE. 

1 .  Rape,  in  this  State,  has  been  held  to  be  the  carnal  knowledge  of  a 
woman  by  force  and  against  her  will .  Force,  either  actual  or  presump- 
tive, is,  in  1^^  contemplation  an  essential  element  of  rape,  wnether  it 
be  committ^  on  a  female  over  or  under  the  age  of  consent.  State  vs. 
Sieerelta,  311. 

2.  Upon  proof  of  carnal  penetration  of  a  female  of  the  age  of  con- 
sent, that  is,  of  seven  3^ears  or  more,  the  burden  is  upon  the  prosecu- 
tion to  fully  prove  that  the  penetration  was  consummated  by  force 
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RAPB — Ccntinutd. 

and  against  her  will,  or  by  putting  her  in  great  fear  and  terror.  If 
sexuaiconnection  is  obtained  by  moderate  means,  or  with  the  consent 
or  the  silent  acquiescenae  of  the  person,  it  cannot  constitute  the  crime 
of  rape  in  contemplation  of  law.  When  the  fact  appears  that  sexual 
connection  has  been  had  against  the  consent  oi  the  woman,  the  law 
implies  force.    Id. 

3.  It  is  not  necessary  to  prove  the  curtual  gmissio  siminis  in  order  to 
constitute  a  carnal  knowledge,  but  the  carnal  knowledge  is  deemed 
complete  upon  proof  of  an  actual  poietravit.    Id. 

4.  In  determining  whether  the  crime  of  rape  was  committed,  the 
junr  may  consider  whether  the  diild  upon  whom  the  assault  is  alleged 
to  have  been  committe  dacted  as  one  oif  her  age,  station  and  surround* 
ings  would  naturally  and  probably  have  acted  if  ^e  had  been  assault- 
ed as  charged  in  tfaie  indictment.  They  may  take  into  consideration 
the  place  and  time  of  the  alleged  assault,  the  proximity  of  other  people 
the  absence  of  any  proof  as  to  any  outcry  made  by  the  procecutmg 
witness,  her  condition,  environments  ana  relations  with  her  mother 
and  other  people  with  whom  she  was  living  at  the  time.    Id. 

REAL  ESTATE. 

1.  The  testator  devised  to  his  daughter  one-half  of  the  farm  upon 
which  he  resided  "to  her  heirs  if  she  should  have  any  children ;  if  she 
should  have  none  it  is  to  descend  to  the  oldest  son  of  John  W.  Reed 
(Georsje  W.  Reed),  if  he  should  have  any  lawfully  b^otten  at  her 
death  if  he  should  have  no  male  heirs  it  is  to  descend  to  all  her  heirs 
alike,  except  to  John  W.  Reed  himsdf.  But  shall  not  prohibit  his 
heirs  from  receiving  his  part."  Hgld,  that  George  W.  Reed  took  only 
a  Ufe  estate  in  the  fimd  so  devised.    In  r#  Rt^d's  EsiaU,  SO. 

2.  A  case  stated  having  been  filed  in  an  action  of  assumpsit,  h4kL 
under  the  facts  therein  set  forth,  that  a  fee  simple  title  to  the  land 
sold  to  the  defendant  was  vested  in  the  testator  at  the  time  of  his 
death.    Dougherty  vs.  Carberry,  56. 

3.  It  appearing  to  the  Court,  from  the  case  stated,  that  the  real  es- 
tate described  having  been  held  and  transferred  in  fee  simple  for  over 
fifty-eight  years,  and  that  no  daim  for  ground  rent,  nor  any  payment 
thereof,  had  been  made  for  over  sixty  years,  held  that  the  deed  ex- 
ecuted by  the  plaintiffs  and  tendered  to  the  defendant,  would,  if  it 
had  been  accepted  have  conveyed  to  the  defendant  in  foe  simple  the 
said  real  estate  discharged  of  ground  rent;  and  that  judgment  would, 
therefore,  be  entered  in  favor  of  the  plaintiffs.  Doughehy  vs.  FUmm" 
int.  278. 

REASONABLE  DOUBT. 

Reasonable  doubt,  defined.  StaU  vs.  Powell,  2 ;  State  vs.  Blackburn, 
479;  State  vs.  Woods,  499. 

REASONABLE  TIME. 

All  books  and  papers  that  the  insured  was  required  by  the  "  iron 
safe  clause"  to  produce  for  the  inspection  of  the  company  should  be 

Eroduced  in  a  reasonable  time,  but  the  Court  cannot  sav,  as  matter  of 
tw,  that  the  production  of  such  books  or  papers  at  the  trial  of  the 
cause  is  not  a  production  of  the  same  in  a  reasonable  time.  That  is  a 
question  to  be  determined  by  the  jury  under  all  the  facts  and  circum- 
stances of  the  case  as  disclosed  by  me  evidence.  Cont.  Ins.  Co.  vs. 
Rosenberg,  174. 
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REBUTTABLE  EVIDENCE.— See  Bvidbncb 

REBUTTABLE  PRESUMPTION.— See  Prbsumption. 

RECONCILIATION. 

Under  the  drcumstancet  proved  in  the  case,  h^ld,  that  it  was  the 
duty  of  the  husband  to  have  sought  for  his  wife  the  next  day  after  the 
separation,  or  at  the  earliest  reasonable  opportunity  in  onler  to  ex- 

elain  his  mistake  and  threatening  language  and  conduct  and  assure 
er  of  her  future  safety  and  care  in  his  society  and  home.   Ward  vs. 
Word,  364. 
See  also  Divorcb. 

RECOUPMENT. 

1.  In  an  action  of  assumpsit  to  recover  for  labor  and  materials 
furnished  by  the  plaintiffs  in  repairing  an  automobile  for  the  defen- 
dant, held  that  there  was  nothing  in  tM  evidence  adduced  in  the  case 
that  supported  the  counter  claim  made  by  the  defendant  and  which 
would  enable  him  to  set-off  or  recoup  his  alleged  claim  for  damages. 
Verdtrama  vs,  Hansen  and  Smith,  78. 

2.  Although  work  and  materials  was  done  and  furnished  by  the 
plaintiffs  as  alleged,  yet  if  the  same  were  of  such  a  character  as  to  be 
of  no  benefit  to  the  defendant,  the  plaintiffs  would  not  be  entitled  to 
recover.     Id. 

3.  If  in  performing  the  work  in  an  unskillful  manner  the  plaintiff 
destroyed  materials  furnished  by  the  defendants,  the  value  of  sudi 
matenals  so  destroyed  would  be  a  proper  set-off,  by  way  ot  recoup- 
ment against  the  plaintiff's  claim.  But  if  the  defendants  with  a  full 
knowledge  of  such  destruction  of  materials,  unconditionally  promised 
to  pay  the  plaintiff's  demand,  or  if  they  or  their  duly  accreoited  a^|ent 
unconditionally  accepted  the  work,  it  would  be  evidence  of  a  waiver 
on  the  part  of  the  dd^endants.    Bye  vs.  McCauUey  and  Son  Co.,  115. 

4.  A  notice  of  recoupment  is  sufficient  if  it  informs  the  claimant 
what  is  relied  on  by  way  of  recoupment,  and  shows  that  these  matters 
relate  to  or  grow  out  of  the  subject  of  the  action.  Voigtmann  vs.  WiL 
T.  B.  Co.,  266. 

5  .If  the  jury  believe  from  the  testimony,  that  after  the  making  of 
the  contract  for  the  sale  of  an  interest  in  a  vessel  the  parties  agreed  to 
an  allowance  or  deduction  from  the  contract  price  of  a  certain  sum  to 
cover  any  and  all  deficiencies  of  equipment,  and  also  believe  that  the 
interest  m  controversy  was  sold  and  delivered  to  the  defendant,  their 
veidict  should  be  in  favor  of  the  plaintiff  for  such  sum  as  they  believe 
the  plaintiff  is  entitled  to  recover.     Cromwell  et.  al.  vs.  Granfield,  333. 

6.  In  no  event  can  the  juxy  allow  the  defendant  for  any  moneys 
expended  or  expenses  incurred  by  reason  of  any  deficiency  of  equip- 
ment caused  by  ordinary  wear  and  tear.    Id. 

REFRIGERATOR  CARS. 

1.  If  the  defendant  engaged  to  deliver  to  the  plaintiff  at  a  certain 
place,  two  cars,  as  alleged  by  the  plaintiff,  and  did  not  so  deliver  them 
by  reason  of  a  shortage  in  the  cars  at  the  time,  whether  the  fact  of 
such  shortage  was  known  to  the  plaintiff  or  not,  this  would  not  re- 
lieve the  defendant  from  the  performance  of  its  contract.  Williams 
vs.  Armour  Car  Lines,  275. 

2.  In  such  case  the  plaintiff  would  be  entitled  to  recover  such  a 
sum  as  would  compensate  him  for  the  loss  or  damage  which  he  sustain- 
ed by  reason  of  the  failure  of  the  defendant  to  perform  his  engage- 
ment with  him.    Id. 
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REFUSAL.— See  Dbmand. 

RELATIONS. 

The  jury  are  the  sole  judges  of  the  credibility  of  witnesses — ^Al- 
though they  may  be  near  relations  of,  and  Idn  to  the  prisoner,  if 
competent,  they  are  allowed  to  testify.  What  faith  and  a«dit  are  to 
be  s;iven  them  is  for  the  jury  to  determine.  The  stand  on  the  same 
footing  with  other  witnesses.  The  law  applicable  to  accomplices 
does  not  apply  to  relations.  All  classes  interested,  or  even  parties 
accused  are  competent,  under  our  law.  The  jury  may  accept  or 
xeject  their  testimony.    Staig  vs,  Dinneen,  505. 

REPAIRS. 

When  a  person  rents  a  property  he  takes  it  as  it  is,  and  unless  the 
landlord  has  agreed  to  make  repairs,  or  agrees  that  the  repairs  dhall 
be  made,  or.  having  been  made,  promises  to  pay  for  them,  the  land* 
lord  is  not  bound  to  pay  for  them.  If  the  landlord  authorized  the 
tenant  to  make  the  repairs,  or  if  he  directed  him  to  have  them  made, 
the  law  would  imply  a  promise  to  pay  for  them.  Loscoko  vs.  Egg^ 
ii#r,  260. 

REPLEVIN. 

1.  Where  there  has  been  a  contract  of  conditional  sale  and  &  new 
note  subsequently  given,  if  the  jury  believe  that  said  note  constituted 
a  new  contract  between  the  parties  for  the  absolute  sale  of  the  prop* 
erty  and  superseded  the  old  note;  and  are  also  satisfied  that  there 
was  a  suffiaent  consideration  for  said  agreement,  they  should  find 
for  the  defendant.    NaU.  Cash  Register  Co,  vs.  Riley  Bros.,  355. 

2.  But  if  they  believe  that  the  new  note  was  given  simply  to  take 
the  place  of  the  old  note,  and  merelv  to  extend  tiie  time  of  payment 
under  \h<t  original  contract,  they  snotdd  find  for  the  plaintin.    Id. 

3.  Where  tiie  action  is  between  the  orinnal  parties  to  a  contract  of 
conditional  sale,  the  mere  extension  of  tine  time  for  pajrment  of  'the 
note,  or  forbearance  to  take  the  property  after  default  in  payment, 
is  not  in  itself  sufficient  to  amount  to  a  waiver  of  plaintiff's  right  to 
retake  the  property.    Id. 

4.  Altiiough  there  is  no  all^^ation  in  the  record  that  the  plaintiff  is 
a  corporation,  yet  the  statement  that  it  is  such  a  corporation  con- 
tained in  the  writ  of  replevin,  in  the  caption  of  the  suit  where  the 
name  and  style  of  the  plaintiff  is  given,  together  with  the  repeated 
references  in  the  narr  to  such  plaintiff,  constitute  a  Sufficient  allega- 
tion to  require  the  defendant  to  deny  the  fact  under  the  provisions 
of  the  Revised  Code  in  that  behalf.    Id. 

5.  Held,  after  argument  upon  a  motion  for  a  new  trial  in  this  case, 
that  there  was  no  testimony  which  should  have  been  submitted  to  the 
jury  tending  to  show  an  amement  that  the  note  in  question  was 
received  in  payment  or  discSarge  of  the  original  debt;  the  testimony 
of  the  defendant  not  being  inconsistent  with  the  testimony  of  tlie 
I)laintiff  that  the  new  note  was  given  or  received  merely  to  extend  the 
time  for  the  payment  of  the  instalments  of  the  old  note  that  was 
unjpaid.    Id. 

o.  A  promissory  note  civen  by  a  debtor  to  his  creditor  does  not 
operate  as  payment  or  disoiarge  of  a  pre-existing  indebtedness,  in  the 
absence  of  an  agreement  between  Uie  parties  tiiat  it  shall  so  operate.— 
New  trial  ordc»red.    Id. 

REPUTATION.— See  Charactbr. 
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R£8  GESTAE. 

In  an  action  to  recover  for  penonal  inturiee  an  exclamation  made 
bv  the  motonnan  at  the  time  of  the  accident  is  admissible  as  a  put 
of  the  r9s  g^sia4,    Baldwin  vs.  Ptoplns  Ry,  Co,,  81. 

RETURN;  MOTION  TO  QUASH  FOR  INSUFFICIENCY. 

A  motion  to  quash  the  return  to  the  alternative  writ  c(  mandamus 
is  founded  upon  the  proposition,  that,  conceding  the  truth  of  every 
material  allegation  properly  pleaded  in  tiie  return  of  the  respondent, 
as  a  matter  <n  law  no  sufficient  defense  has  been  shown.  Hie  Question 
to  be  decided  is,  whether  uoon  the  face  of  the  return  the  condition  of 
the  relator  and  the  respondent  is  so  dianged  as  to  prevent  or  delay 
the  issue  of  the  peremptory  writ.  StaU  €X  rtl  vs,  J,  &  M.  Pap$r 
Co ,  397. 

REVERSAL  OP  JUDGMENT. 

H€ld,  that  the  Court  below  erred  in  refusing  to  instruct  the  jurv 
to  return  a  verdict  hi  favor  of  the  defendant,  and  judgment  reversed. 
AmtHcan  Bridg9  Co,  vs.  VaUnU,  370. 

RIGHT  OP  FATHER. 

1.  While  it  is  the  seneral  rule  that  the  father  has  the  paramount 
ris^t  to  the  custody  of  his  minor  child,  it  is  subject  to  modification  by 
the  particular  facts  and  circumstances  of  ^ecase.  Wl^le  not  akme 
conclusive,  the  interests  of  the  child  is  an  important  factor  in  the 
determination  of  the  question  whether  the  father  should  be  given  the 
control  of  the  child.    In  rs  Maris,  242. 

2.  Having  this  rule  and  its  modification  in  view,  after  a 
careful  consideration  of  the  facts  in  the  case,  held,  that  the  relations 
heretofore  established  between  the  petitioner  and  the  respondent 
with  respect  to  the  child  should  not  be  distuxbed,  and  that  the  custody 
and  control  of  the  child  ^ouid  not  be  taken  from  respondent, — ^thie 
grandmother.    Id, 

RULES. 

1.  While  it  is  the  duty  of  the  employer  to  make  and  promulgate 
rules  when  his  business  is  so  large  and  complicated  as  to  make  his 
personal  supervision  impossible,  uiis  does  not  mean  that  there  shoukl 
be  rules  governing  every  detail  of  the  business.  Hsid,  that  it  was  not 
necessary  that  the  defendant  company  should  have  promulgated  rules 
respecting  the  work  in  whidi  the  plaintiff  was  engaged,  such  work 
being  of  a  simple  character,  easily  understood  and  one  of  mere  detail  in 
the  business  of  the  company;  and  there  being  no  evidence  showing 
what  kind  of  rules  were  reauired,  that  rules  of  any  kind  were  necessary 
or  that  the  absence  of  rules  was  the  cause  of  the  plaintiff's  injury. 
American  Bridgs  Co,  vs,   VaUtiUj  370. 

2.  Counsel  tor  the  plaintiff  having  given  written  notice  to  counsel 
for  the  defendant  to  produce  a  certam  rule  of  the  company,  held  that 
such  rule  should  be  aslosd  for  when  the  plaintiff  had  mtzxKiuced  t^ 
evidence  under  which  sudi  rule  became  pertinent  and  proper  evidence 
in  the  case ;  and  that  the  plaintiff  should  put  his  witness  on  the  stand 
and  bring  him  up  to  that  point.     YaUs  vs.  P,,  B.  &  W.  R.  R.,  472. 

SAFE  PLACE. 

While  the  master  is  required  to  furnish  and  maintain  a  safe  place  of 
work  he  is  not  char^ble  with  failing  to  perform  this  duty,  when  the 
place  furnished  bemg  safe  in  itself,  is  made  unsafe  scHdy  by  the 
negligent  acts  of  fdlow-servants  in  carrying  out  the  details  of  the 
master's  business.    American  Brid^  Co.  vs.  ValenU,  370. 
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SAGGING  WIRE. 

If  a  trolley  wire  erected  and  maintained  by  a  railway  company 
sagged  from  uie  effect  of  an  miusual  storm  of  wind  and  xatn,  which  the 
defendant  could  not  reasonably  have  anticipated,  there  would  be  no 
negligence  on  the  part  of  the  defendant ;  but  there  would  be  neglig^ce 
on  i&  part  of  the  defendant  if » after  actual  or  constructive  notice  of  the 
injury  to  the  wire»  the  defendant  failed  to  repair  the  injury  within  a 
reasonable  time  thereafter;  and  the  plaintiff  would  be  entitled  to 
recover,  unless  he  himself  was  guilty  of  contributory  negligence. 
Wagner  vs.  PeopUs  Ry.  Co.,  393. 

SALE. — See  also  Conditional  Salb;  Contract. 

SALE  AND  DELIVERY. 

1.  The  sale  of  intoxicating  liquor,  within  the  meaning  and  intent  of 
this  law,  may  be  where  the  owner  of  whiskey  transfers  it  to  the  buyer 

.    for  a  valuable  consideration,  to  be  paid  in  money  or  anything  of  value 
whidi  he  accepts  as  payment  therefor.    State  vs.  Fulmctn,  1 23. 

2.  Title  to  vessel  property,  as  between  the  parties,  may  be  ac- 
quired by  the  purchase  without  a  bill  of  sale.  Cromwell,  Morton  and 
White  vs.  Granfield,  333. 

3.  If  the  jury  believe  from  the  testimony,  that  after  the  making  of 
the  contract  for  the  sale  of  an  interest  in  a  vessel  the  parties  agreed  to 
an  allowance  or  deduction  from  the  contract  price  of  a  certain  sum  to 
cover  any  and  all  deficiencies  of  equipment,  and  also  believe  that  the 
interest  in  controversy  was  sold  and  delivered  to  the  defendant,  their 
verdict  should  be  in  favor  of  the  plaintiff  for  such  sum  as  they  believe 
the  plaintiff  is  entitled  to  recover.    Id. 

SCIENTRE. 

It  is  not  sufiSdent  that  the  defendant  should  have  known  that  the 
bin  presented  to  the  Levy  Court  was  false,  because  the  deceitful 
means  necessary  to  sustain  a  conviction  involved  knowledge  of  the 
falsity  of  the  representation  by  the  defendant,  and  no  conviction  can 
means  necessary  to  sustain  a  conviction  involved  knowledge  of  the 
be  had  without  proof  of  the  scuntre.  Deceit  is  the  foundation  of  the 
action,  which  cannot  exist  without  knowledge  of  the  falsity  of  the 
representation.  The  representation  made  must  not  only  be  false  in 
fact  but  false  to  the  knowledge  of  the  defendant.  State  vs.  Hartnett. 
204. 

SCIRE  FACIAS  ON  JUDGMENT. 

There  is  no  Statute  of  Limitations  in  this  State  as  to  judgments; 
but  there  is  a  well  settled  rule  of  law  as  to  presumption  of  payment 
arising  after  the  lapse  of  twenty  ^ears.  This  is  not  an  irrebuttable 
presumption,  but  it  stands  until  it  is  rebutted  by  lawful  and  proper 
evidence.  The  onus  of  rebutting  it  rests  upon  the  plaintiff  who  claims 
that  the  judgment  is  still  valid.    Knawtes  vs.  Waller  Admr.,     220. 

SBLP-DEPENSE. 

In  the  trial  of  one  charged  with  murder,  testimony  offered  by  the 
defendant  showing  the  general  reputation  of  the  deceased  for  violence, 
is  rdevant  and  material  to  the  issue  raised  by  the  plea  of  self-defense, 
and  proper  to  be  considered  by  the  jury  (jii  they  snould  find  from  the 
evidence  that  an  actual  assault  was  first  made  by  the  deceased  upon 
the  prisoner),  in  determining  whether  the  prisoner  was,  at  Uie  time 
of  the  killing,  in  reasonable  fear  of  death  or  great  bodily  harm.  State 
vs.   Wiggins,    127. 
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SBRVICBS  RBNDBRBD  DBCBASBD. 

1.  Where  work  and  labor  are  rendered  for  one  and  he  reoetvee  the 
benefit  of  the  same,  the  law  implies  a  promise  on  his  part  to  pay  lor 
sudi  work  and  labor  what  it  is  reasonably  worth,  and  this  is  so  al- 
though  he  mav  not  have  requested  the  otiier  party  to  do  the  work. 
Jos9ph  vs,  Johnson's  Exrs,,  468. 

2.  These  rules  are,  however,  subject  to  certain  exceptions  and 
qualifications.  In  many  cases  where  uie  parties  are  near  relations  the 
law  will  not  imply  a  promise  or  obligation  to  pay  for  services  which 
are  usually  rendered  each  other  gratuitously  by  near  relations.  So, 
too  a  promise  to  pajr  is  not  implied  by  law  where  the  services  are 
rendered  by  one  £nend  to  another  under  such  circumstances  as 
warrant  tlhe  presumption  that  they  were  intended  to  be  rendered 
gratuitousy.    Id, 

SET-OPP. 

1.  In  an  action  of  assumpsit  to  recover  for  labor  and  materials 
furnished  bv  the  plaintiffs  in  repairing  an  automobile  for  the  defen- 
dant, held  tnat  there  was  nothing  in  the  evidence  adduced  in  the  case 
that  supported  the  counter  claim  made  by  the  defendant  and  which 
would  enable  him  to  set-off  or  recoup  his  alleged  claim  for  damages. 
Verderama  vs.  Hansen  and  Smithy  78. 

2.  Although  work  and  materials  was  done  and  furnished  by  the 
plaintiffs  as  aueged,  vet  if  the  same  were  of  such  a  character  as  to  be 
of  no  benefit  to  the  defendant,  the  plaintiffs  would  not  be  entitled  to 
recover.    Id, 

3.  If  in  performing  the  work  in  aa  unskillful  manner  the  plaintiff 
destroyed  materials  furnished  by  the  defendants,  the  value  of  such 
materials  so  destroved  would  be  a  proper  set-off,  by  way  of  recoup- 
ment aeainst  the  plaintiff's  claim.  But  if  the  defendants  with  a  full 
knowledge  of  such  destruction  of  materials,  unconditionally  prom- 
ised to  pay  the  plaintiff's  demand;  or  if  they  or  their  duly  accredited 
agent  unconditionally  accepted  the  work,  it  would  be  evidence  of  a 
waiver  on  the  part  of  the  defendants .  Bye  vs.  McCaulUy  and  Son  Co., 
116. 

4.  But  if  the  plaintiff  occupied  the  premises  as  the  tenant  of  the 
defendant,  and  the  chaise  therefor  has  not  been  paid,  and  is  not  barr- 
ed by  the  statute  of  limitations,  it  may  be  set-on  against  any  amount 
foimd  to  be. due  to  the  plaintiff.    Loscobto  vs.  Eggner,  260. 

5.  At  common  law,  m  proceedings  upon  scire  facias,  there  was  no 
such  thing  known  as  set-off.  The  subjects  to  wmch  the  writ  applied 
were  matters  of  record, — ^judgments  or  recognisances.  But  in  this 
and  many  other  States  it  has  been  made  applicable  to  mechanics' 
liens,  and  set-off  is  a  good  and  appropriate  plea  in  such  an  action. 
It  is,  however  demurrable  if  not  drawn  out.  Voigtmann  vs.  WiL  T. 
B.  Co.,  265. 

6.  A  plea  of  set-off  is  bad  if  it  is  not  for  a  stun  liquidated,  or  which 
can  be  ascertained  by  calculation,  as  our  Statute  requires.    Id. 

7.  If  the  jury  believe  from  the  testimony,  that  after  the  making  of 
the  contract  for  the  sale  of  an  interest  in  a  vessel  the  parties  agreed  to 
an  allowance  or  deduction  from  the  contract  price  of  a  certain  sum  to 
cover  any  and  all  deficiencies  of  equipment,  and  also  believe  that  the 
interest  m  controversy  was  sold  and  delivered  to  the  defendant,  their 
verdict  should  be  in  favor  of  the  plaintiff  for  such  sum  as  they  believe 
the  plaintiff  is  entitled  to  recover.     Cromwell  et.  al.  vs.  Granjield,  333 

8.  In  no  event  can  the  jury  allow  the  defendant  for  any  moneys 
expended  or  expenses  Inctirred  by  reason  of  any  deficiency  of  equip- 
ment caused  by  ordinary  wear  and  tear.    Id. 
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SIDBWALK. — See  Strbbts  op  City»  7. 

SIGNAL  BBLL. 

While  a  railroad  company  is  under  no  original  obligation  to  place 
a  signal  bell  or  gong  at  a  particular  crossing,  yet  if  it  has  done  so,  and 
has  maintained  the  same  for  a  long  time»  travelers  over  such  crossing 
have  the  right  to  presume,  if,  upon  approaching  said  crossing  the 
bell  or  gong  is  not  rmging,  that  they  may  pass  over  the  crossing  safely, 
if,  in  the  exercise  of  due  care  and  caution  nothing  appears  to  the  con- 
trary.    W€Uh  vs,  B.  &  O,  R.  R.,  140. 

SIMILAR  ACTS.---See  Evidbncb. 

SKILL. — See   Contractor,    1. 

SLANDER. 

1.  In  an  action  for  slander  the  plea  of  the  truth  is  a  good  and  suffi- 
cient defense  if  it  is  clearly  and  fully  established  by  the  evidence  in  the 
case.  But  the  burden  of  such  proof  is  on  the  defendant.  He  must 
stand  or  fall  upon  his  plea  of  justification  or  truth.  The  defendant 
must  prove  that  the  words  uttered  by  him  were  true  in  substance  and 
in  fact,  as  to  all  the  material  facts  oi  a  slander,  and  the  charge  must 
be  made  out  by  i>ositive  or  circumstantial  evidence.  No  suspicion, 
however  strong,  will  amount  to  a  justification.  Bennum  vs,  Coursey, 
74. 

2.  The  following  words  spoken  by  the  defendant,  vis. :  "that  the 
plaintiff  was  paid  the  sum  oi  four  hundred  dollars  for  voting  against 
certain  bills  mtroduced  in  the  General  Assembly,  for  the  suppres- 
sion, restriction  and  limitation  of  the  manufacture  and  siue  of 
intoxicating  liquors;"  held  to  impute  a  crime  to  the  plaintiff  and  to 
be  in  themselves  actionable.  In  such  case  the  law  presumes  malice, 
and  it  is  not  necessarv  to  prove  express  malice  to  entitle  the  plain- 
tiff to  a  verdict,  for  the  law  implies,  from  the  language  used,  that  he 
has  received  some  damage.    Id, 

3.  The  truth  of  the  charge,  where  every  element  thereof  is  com- 
pletely established  to  the  satisfaction  of  the  jury,  is  a  good  and  suffi- 
cient defense  to  the  action,  and  in  such  case  the  plaintiff  would  not 
be  entitled  to  recover  even  nominal  damages.    Id, 

SPECIAL  CONTRACT. 

If  a  person  enters  into  a  special  contract  with  another,  mere  in~ 
ability  to  perform  the  contract  will  not  relieve  the  defaulting  party* 
excejpt  he  be  prevented  by  the  act  of  God  or  by  the  public  enemy. 
WiUtams  vs.  Armour  Car  Lines,  275. 

STATUTE. 

1.  In  a  trial  for  using  a  female  child  for  the  purpose  of  sexual 
intercourse,  two  essential  elements  necessary  to  constitute  the  offense 
charged  are, — (1)  that  the  prosecuting  witness  was.  at  the  time  it 
is  alkged  ^e  accused  had  sexual  intercourse  with  her,  under  eigh- 
teen years  of  age;  (2)  that  the  accused  did,  in  fact,  have  sexual 
intercourse  with  the  prosecuting  witness  at  some  date  or  some  time 
witiiin  two  years  before  the  finding  of  the  indictment.  StaU  vs, 
PoweU,  2. 
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2.  Upon  the  facts  contained  in  a  case  stated,  held  that  the  City 
of  Wihmngton,  cannot  recover  from  the  Wilmington  Qty  Raitwav 
Company,  the  defendant,  a  sum  paid  by  said  city  for  paving  on  ea<A 
side  of  said  defendant's  railway  tracks  in  the  City  of  WiSnington. 
WUminpon  vs.  WiL  City  Ry.  Co.,  40. 

3.  Under  the  facts  contained  in  a  case  stated,  held  that  the  title 
to  the  bed  of  a  certain  street  in  the  City  of  Wihningtoii  was  in  the 
said  city,  and  that  the  appellant,  who  was  charged  with  obstructing 
said  street,  had  not  acquired  title  thereto  by  adverse  possession. 
AlUnder  vs.  WUmingion,  48. 

4.  Under  the  law  of  this  State,  a  book  of  origixial  entries  showing 
an  account  against  a  deceased  person  for  professional  services  ren- 
dered by  the  plaintiff  as  attorney  for  the  deceased  in  his  lifetime, 
is  not  admissiole  upon  the  oatii  of  the  plaintiff,  who  is  incompetent 
to  testify  as  to  "any  transaction  with  or  statement  by  the  testator." 
Chandler  vs.  Woodward,  54. 

5.  A  person  having  a  license  which  authorises  him  to  keep  an  Inn 
or  Tavern  in  the  City  of  Wilmington  and  to  sell  intoxicating  liquors 
in  quantities  less  than  one  quart  to  be  drunk  cm  the  premises,  is 
not  required  to  have  a  license  to  keep  an  Bating  House  as  provided 
for  in  Chapter  117,  Vol,  13  of  the  Laws  of  Delaware,  in  order  to  law- 
fully sell  or  furnish  and  serve  meals,  foods  and  refreshments  other 
than  vinous,  spirituous  and  malt  liquors.    State  vs.  Ainscaw,  71. 

6.  The  amendment,  Chapter  239,  Vol,  24,  Laws  of  Delaware,  to 
Chapter  340,  Volume  16,  Lws  of  Delaware,  gives  the  right  to  take 
foreign  attachment  before  a  Justice  of  the  Peace  to  any  person 
without  regard  to  his  residence.  The  words  "any  action  now  au- 
thorized by  law  to  be  brought  before  justices  of  the  peace"  referred 
to  the  cases  of  actions  as  to  which  justices  of  the  peace  have  juris- 
diction, under  Section  1  of  Chapter  09  of  the  Revtsed  Code,  John- 
stone vs.  Kelly,  119. 

7.  Under  an  indictment  for  using  a  female  child  for  the  purpose 
of  sexual  intercourse,  it  is  necessarv  for  the  State  to  satisfy  the  )ury 
beyond  a  reasonable  doubt  that  tne  prisoner  used  the  prosecuting 
witness  for  the  purpose  of  sexual  intercourse.  In  order  to  find  a 
verdict  against  the  prisoner  the  jury  must  be  satisfied  first,  that 
the  prosecuting  witness  was  a  female  under  the  age  of  eighteen 
years;  second,  that  being  such,  the  defendant  used  hir  f6r  the  pur- 
pose of  sexual  intercourse,  and  within  the  county.  State  vs.  Dhtgo- 
gima,  151. 

8.  Where  on  an  indictment  founded  upon  Section  1,  Chapter 
686,  Volume  18,  Laws  of  Delaware,  as  amended  by  Chofter  127, 
Volume  20,  Laws  of  Delaware,  which  rendered  it  a  misdemeanor 
to  receive,  employ,  harbor  or  use  an^  female  under  the  age  of  eigh- 
teen years  for  the  purpose  of  sexual  mtercourse,  there  was  a  verdict 
of  guilty,  held: 

a.  That  the  Court  did  not  err  in  excluding  or  striking  out  testi- 
mony showing  or  tending  to  show  that  the  giri  received,  harbored, 
etc.,  represented  herself  at  the  time  to  be  over  eighteen  and  that  her 
appearance  was  such  as  to  warrant  the  appellant  in  believing  that 
she  was. 

b.  That  the  Court  did  not  err  in  chaiging  that  if  the  jury  shoukl 
believe  that  the  youn^  giri  received,  harbored,  etc.,  ''was  under 
eighteen  years  of  age — it  does  not  matter  what  she  reprssented — at 
the  time  she  entered  this  house,  that  she  did  enter  it,  and  it  was  the 
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home  of  this  defendant,  and  that  she  was  there  harbored  for  sexual 
intercourse  and  that  she  there  indulged  in  it»  in  this  County,  then 
all  the  requirements  of  this  indictment  would  be  met,  and  your  ver- 
dict should  be  guilty." 

c.  That  the  Court  did  not  err  in  refusing  to  charge  that  the  defen- 
dant was  not  absolutely  bound  to  know  the  age;  that  is,  whether 
M.  L.  was  under  eighteen  years  of  age.    Brown  vs.  State,  150. 

0.  The  County  Treasurer  is  a  person  who  may  be  cheated  and 
defrauded,  under  the  provisions  of  Chapter  418,  Vol,  11,  Laws  of 
Delaware     State  vs,  HartneU,  204. 

10.  There  is  a  statute  which  provides,  "That^in  actions  or  pro- 
ceedings by  or  agaiiut  executors,  administrators  or  guardians  in 
which  judgment  or  decree  may  be  rendered  for  or  against  them, 
neither  party  shall  be  allowed  to  testify  against  the  other  as  to  any 
transaction  with  or  statement  by  the  testator  intestate  or  ward  un- 
less called  to  testify  thereto  by  the  opposite  party,"  but  there  is 
nothing  in  this  statute  which  prevents  the  plamtin  from  testifying 
as  to  transactions  between  lum  and  the  defendant  administrator. 
Knowles  vs.  Waller,  220. 

11.  Payment  or  non-pa3rment  of  a  judgment  by  the  deceased 
is  clearly  a  transaction  within  the  meamng  of  the  statute.    Id, 

12.  That  part  of  the  statute  which  provides,  that  "it  may  be  law* 
ful  for  any  person  or  persons  having  performed  work  and  labor  or 
materials  &c., — ^to  obtain  a  lien  upon  such  buildine,  house  or  struc- 
ture,— is  subject  to  the  qualification"  that  the  said  work  and  labor 
were  performed,  or  said,  materials  were  furnished,  on  the  credit  of 
the  said  building,  house  or  structure.  Voigtmann  vs,  WU,  T,  B, 
Co,,  266. 

13.  The  statute  is  plain  as  to  what  is  required  to  be  embodied 
in  the  statement,  and  every  substantial  part  must  be  supported  by 
evidence  in  order  that  the  plaintiff  may  succeed.  The  alle^tion 
that  the  work  and  labor  was  performed,  or  the  materials  furmshed, 
on  the  credit  of  the  building,  house  or  structure,  is  a  material  and  a 
substantial  fact,  required  by  the  statute  to  be  not  only  embodied 
in  the  plaintiff's  statement,  but  also  to  be  proved  at  the  trial.  Id, 

14.  Under  the  constitutional  and  statutorv  provisions  respect- 
ing amendments,  a  plaintiff  will  be  permitted  to  amend  his  narr 
during  the  progress  of  the  case;  but  the  Court  may  continue  the 
case  and  impose  the  costs  of  the  term  upon  the  plaintiff.  Yates  vs. 
P,  B.  &  W,  R.  R,,  472. 

16.  In  order  to  convict  the  prisoner  of  arson,  under  our  statute, 
the  State  must  prove  (I)  the  burning  or  setting  on  fire  of  the  build- 
ing; (2)  that  it  was  a  dwelling  house  m  which  at  the  time  of  burning 
or  settmg  on  fire  there  was  some  human  being,  and  (3)  that  the 
offense  was  committed  wilfully  and  maliciously.  State  vs.  Ditmeen, 
606. 

STATUTE  CONSTRUED. 

Rev.  Code  068,  18  Pel.  Laws,  Chap.  686— 5ta(#  vs,  Powell  2. 

Rev.  Code.  Chap.  107,  p.  700;  also  16  Del  Laws,  Chap.  107,  Rev- 
Code  7^2r-Chandler  vs.  Woodward,  et,  al,,  64. 

14  Del.  Laws,  Chap.  418  and  13  Dd.  Laws,  Chap.  117— StaU  vs. 
Ainscow,  71. 
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24  Del.  Laws,  chap.  230,  16  Dd.  Laws,  chap.  340,  and  Rev.  Code* 
Sec.  1,  Chap.  99-~JohHStons  vs.  KeUy,  110. 

24  Dd.  Laws,  Sec.  11,  Chap.  65  and  Rev.  Code,  Sec.  1,  Chap.  133 
—StaU  vs,  Fulman,  123. 

18.  Dd.  LawB,  Chap.  686,  and  20  Dd.  Lawi,  p.  102— State  vs. 
DlugOEima,   151. 

18  Dd.  Laws,  Sec.  1,  Chap.  686  and  20  Dd.  Laws,  Qiap.  127— 
Brown  vs.  SiaU^  150. 

11  Dd.  Laws,  Chap.  418— State  vs.  Hortnett,  204. 

16  Dd.  Law,  Chap.  637— /Cnwtef  vs.  Waller,  220. 

Rev.  Code,  Chap.  123.  Sec.  14,  and  Rev.  Code  ,  Qiap.  80,  Sec.  28— 
LoscoImo  vs.  Eggnir,  260. 

16  Dd.  Laws.  Chap.  145,  Rev.  Code,  818 — Voigtmann  vs. 
WU.  T.  B.  Co.,  265. 

Rev.  Code,  075.  Sec.  1,  and  Rev.  Code,  030,  Sec.  21— State  v*.  Mc- 
CaUister,  gt.  al.,  301. 

Rev.  Code.  840,  Sec  14— Kote^  vs.  P.,  B.  &  W.  R.  R.,  472. 

Rev.  Code,  Chap.  128,  Sec.  1,  p.  033— State  vs.  Dinnsen,  505. 

See  also  Citt  Ordinancb. 

STATUTE  OP  LIMITATIONS. 

1 .  If  the  plaintiff,  who  lived  in  the  premises  during  his  father's  life- 
time, and  who  became  the  executor  of  his  father,  and  continued  to 
live  there  after  his  father's  deal^,  diarged  himself  a  fair  amount  for 
the  use  and  occupation  of  the  premises,  and  applied  that  amount  to 
the  payment  of  tne  debts  of  his  father,  he  wotud  not  be  liable  to  the 
devisee  for  the  use  and  occupation  of  the  premises.  And,  if  the  charge 
for  use  and  occupation  of  the  premises  was  more  than  three  years  be- 
fore the  action  was  brought,  it  is  barred  by  the  statute  of  limitations, 
and  cannot  be  allowed  as  a  set-off.     LoscoImo  vs.  Eggner,  260. 

2.  But  if  the  plaintiff  occupied  the  premises  as  the  tenant  of  the 
defendant,  and  the  charge  therefor  has  not  been  paid,  and  is  not  barr- 
ed by  the  statute  of  limitations,  it  may  be  set-on  against  any  amount 
found  to  be  due  to  the  plaintiff.    Id. 

See  also  Prbsumption  of  Patmbnt. 

STATUTE  OP  LIMITATIONS;  EXCEPTIONS  TO. 

1.  If  the  debtor,  within  three  years  next  before  the  bringing  of  the 
action  acknowledges  the  debt  to  be  a  subsisting  demand  or  makes 
any  recognition  of  it  as  an  existing  debt  this  will  oe  suffident  to  take 
the  case  out  of  the  statute  of  limitations.  Joseph  vs.  Johnson's 
Exrs.,  468. 

2.  The  naked  acknowledgement  of  a  subsisting  demand  without  an 
express  promise  to  pay  it,  is  suffident  to  take  the  case  out  of  the 
statute.    Id. 

STEAMBOAT,  MANAGEMENT  OP 

1.  Reasonable  care  when  applied  to  the  control  and  management 
of  a  steamboat  in  motion,  imports  all  the  care  which  the  particular 
drctunstances  of  the  place  and  occasion  reasonably  require.  Duggan 
vs.  N.J.  &  WU.  Ferry  Co.,  318. 

2.  A  steamboat  company  is  bound  to  provide  skillful  and  careful 
servants,  competent  in  every  respect  for  the  posts  they  are  appointed 
to  fill  in  thdr  service;  and  is  responsible  not  only  for  their  possession 
of  such  care  and  skill,  but  also  for  the  continued  application  of  such 
qualities  at  all  times.     Id. 
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STOCKHOLDER. 

1.  The  by-law  set  up  as  a  defense,  whidi  absolutely  vests  in  the 
discretion  of  the  directors  the  right  of  a  stockholder  to  inspect  or 
eyamine  the  books  of  the  company,  and  which  makes  the  decision  of 
the  directors  final,  is  both  unreasonable  and  unlawful,  and  would 
be  so  regarded  by  the  Court.  State  ex  rel  Lindsay  vs.  /.  &  M,  Paper 
Co.,  397. 

2.  While  on  the  one  hand  it  is  the  duty  of  the  directors  of  corpora- 
tions to  afford  to  their  stockholders  every  reasonable  opportunity  to 

fit  accurate  information  as  to  the  conduct  and  management  of  the 
usiness  of  which  they  mereljr  act  as  trustees,  yet,  on  the  oUier  hand, 
it  is  their  dut^  to  protect  the  mterests  of  the  stockholders.  The  books 
and  papers  m  their  charge  should  not  be  subject  to  unnecessary, 
unreasonable  or  untimely  inspection.  The  directors  are  clearly  en- 
titled  to  have  the  assurance  that  the  information  sought  is  not  for  the 
purpose  of  injuring  their  business,  or  building  up  a  rival  or  competi- 
tive concern,  or  any  other  improper  purpose.    Id, 

STREETS  OP  CITY. 

1.  Under  the  facts  contained  in  a  case  stated,  held  that  the  title  to 
the  bed  of  a  certain  street  in  the  City  of  Wilmington  was  in  the  said 
dty,  and  that  the  appellant,  who  was  charged  with  obstructing  said 
street,  had  not  acquired  title  thereto  by  aofverse  possession.  Allen- 
der  vs,  Wilmington,  48. 

2.  The  riffht  given  to  a  railroad  company  to  construct  an  elevated 
toad  and  to  bridge  over  a  public  street  of  the  dty,  carries  with  it  the 
right  to  place  in  said  street  sudi  temporary  posts  or  pillars  as  are 
necessary  and  proper  for  the  construction  of  sudi  elevate  road  and 
bridge,  not  needlessly  interfering  with  the  use  of  said  street  as  a  public 
highway  and  not  dangerous  to  the  public  travel  thereon  by  street 
railway  or  otherwise.    Solomon  vs.  P.,  B,  &  W.  R.  R.  Co,,  21. 

3.  If  the  post  or  pillar  which  caused  the  injury  to  the  plaintiff  was 
dangerously  and  unnecessarily  near  to  the  track  of  the  street  railway, 
the  defendant  would  be  responsible  for  injuries  occasioned  thereby, 
without  the  fault  of  the  injured  person,  whether  the  same  was  erected 
by  the  defendant  or  its  servants  or  agents,  or  by  some  other  person 
or  persons,  provided  in  the  latter  case  that  the  defendant  suffei^  the 
same  to  remain  an  unreasonable  time  after  it  had  due  notice  or  knowl- 
edge of  the  dangerous  character  of  the  erection.    Id, 

4.  Where  a  corporation  is  duly  authorized  to  build  a  bridge  over  a 
dty  street,  and,  as  inddent  thereto,  has  the  right  to  place  temporary 

.structures  in  said  street,  sudi  right  must  be  exerdsed  with  sucu 
care  and  diligence  as  not  to  endanger  unnecessarily  the  lives  and 
property  of  the  public  while  using  such  street  as  a  public  highway, 
and  the  failure  to  exerdse  sudi  care  and  dilig^ce  is  negligence.    Id, 

5.  Where  there  is  an  obstruction  in  a  public  street,  whether  law- 
fully or  unlawfidly,  the  traveler  is  bound  to  use  reasonable  care  and 
diligence  to  avoid  injury  from  such  obstruction  and  his  failure  to  do  so 
is  negUgence.  What  constitute  such  reasonable  care  and  diligence 
will  (Upend  upon  the  facts  of  each  particular  case.    Id. 

6.  tlpon  the  facts  contained  in  a  case  stated^  held  that  the  City  of 
Wilmin^on,  cannot  recover  from  the  Wilmington  City  Railway 
Company,  the  defendant,  a  sum  paid  by  said  dty  for  paving  on  each 
side  of  said  defendant's  railway  tracks  in  the  City  of  Wilmington. 
WUmington  vs.  WU.  City  Ry.  Co.,  40. 
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7.  Demurrer  to  plaintiff's  dedaratiofi  tustained  on  the  gxotmd 
that  the  property  owner  is  liable  for  the  unsafe  or  defective  condition 
of  the  footway  or  sidewalk  in  frcmt  of  his  premises  only  upon  failure 
to  repair  after  notice  to  do  so,  given  in  accordance  with  the  statute 
FUiik  vs,  Cunmmglutm,  07. 

8.  The  ric^t  of  the  railway  company,  and  the  right  of  the  puUic. 
must  each  be  exercised  with  dtie  regard  to  the  right  of  the  oUier,  and 
the  right  of  each  must  be  exercised  m  a  reasonabte  and  careful  manner 
so  as  not  unreasonably  to  abridge  or  interfere  with  the  right  of  the 
other.    Clay  vs.  P$opUs  Ry.,  135. 

0.  It  is  the  duty  of  the  company  to  use  reasonable  care  in  operating 
its  cars,  to  move  its  cars  at  a  reasonable  rate  of  speed,  and  to  dow  up 
or  stop  if  need  be  where  danger  is  imminent.    Id. 

10.  There  is  a  like  duty  of  exerdstng  reasonable  care  on  the  part  of 
the  people  using  the  pubhc  hiehway,  to  stop,  and  if  need  be,  to  turn 
out  when  danger  is  threatened.    Id. 

11.  The  person  in  the  management  of  the  car,  and  the  person  in  the 
management  of  the  vehicle,  are  both  bound  to  the  reasonable  use  of 
their  fight  and  hearing  for  the  prevention  of  accident,  and  to  the  exer- 
cise of  such  reasonable  caution  as  an  ordinarily  careful  and  prudent 
person  would  use  under  like  drcumstanoes.    Id 

12.  In  approaching  the  crossing  of  a  street  in  general  use  by  the 
public,  incrnCsed  care  should  be  exercised  by  the  person  in  charge  of 
the  car  to  avoid  collision  with  persons  or  vehicles  who  may  be  travel- 
ing on  such  streets.  He  should  not  approach  such  crossing  at  a 
duigerous  speed  or  without  ^ving  due  ana  timely  warning;  and  if  his 
view  is  obstructed  by  buildm^  or  otherwise,  his  care  and  diligence 
should  be  increased  in  proportion  to  such  conditions.    Id, 

13.  The  motorman,  and  the  driver  of  the  vehicle,  have  each  the 
right  to  presume  that  the  other  will  act  as  a  reasonable  person  under 
au  the  circumstances  of  the  occasion,  until  the  contrary  appears.    Id. 

14.  The  respective  rights  of  a  street  railway  company  and  the 
public  upon  the  streets  of  a  city,  defined.  Lynch* s  Ex€cutinc€s  vs. 
WU.  City  Ry.,  192. 

15.  As  a  general  rule,  the  person  in  the  management  of  the  car  and 
the  pedestrian  are  both  bouna  to  the  reasonable  use  ol  their  sight  and 
heanng  for  the  prevention  of  accidents,  and  to  the  exercise  of  such 
reasonable  caution  as  an  ordinarily  careful  and  prudent  person  would 
use  under  like  circumstances.    Id. 

16.  Duty  of  a  person  approaching  railway  crossing  defined.    Id- 

17.  In  an  action  to  recover  damages  for  tne  death  of  a  child,  the 
plaintiff  in  order  to  recover  must  satisfy  the  jury  that  the  death  rnuH- 
ed  from  the  failure  of  the  driver  of  the  wagon  which  caused  the  acci- 
dent, to  exercise  such  care  as  an  ordinarily  careful  and  prudent  man 
would  exercise  under  the  same  circumstances,  and  that  death  resulted 
from  the  want  of  such  care  on  his  part :  In  other  words,  if  the  driver 
was  exercising  such  care  and  precaution  as  an  ordinarily  prudent  man 
would  exercise  in  passing  alon^  the  street,  under  the  conditions  and 
surroundings  at  the  time  as  disclosed  by  the  evidence,  the  i^aintiff 
could  not  recover.    Skoniicgny  vs.  Churchman,  226. 

18.  The  plaintiff  brought  an  action  afi[ainst  the  defendant  to  re- 
cover damages  for  injuries  resulting  from  defective  or  dangerous  con- 
ditions in  one  of  the  public  parks  of  the  City  of  Wilmington.   To  the 
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plaintiff's  declaration  the  defendant  demurred  on  the  ground  that  the 
City  is  not  liable  in  damages  for  injuries  resulting  from  defective  or 
dangerous  conditions  in  its  public  parks.  Pennell  vs,  Wilmington, 
229. 

19.  The  defendant  railwa3r  companv  could  move  its  car  only  along 
its  railway  in  the  street  within  a  fixed  space,  and  within  that  space 
necessarily  had  the  right  of  way  as  afi;amst  other  persons  using  the 
street  on  foot  or  in  v^cles.  Such  others  so  using  the  street  had  no 
right  tmneoessarily  to  obstruct  or  interfere  with  such  right  of  way, 
and  thereby  delay  persons  traveling  in  said  cars.  In  using  said  street 
each  party  was  bound  to  have  reference  to  its  reasonable  use  by  others. 
Ewans  vs.  Wil,  City  Ry,  Co,,  468. 

STREET  CROSSING.— See  Strbbts  op  City. 

STREET  RAILWAY. 

1.  Upon  a  certain  state  of  facts,  k4ld  that  the  effect  of  a  rapidly 
moving  trolley  car  upon  a  rope,  commonly  called  a  hand  line,  attached 
to  plaintiff's  person  while  he  was  up  a  telephone  pole  near  the  track 
of  the  defendant  company,  was  a  proper  matter  for  expert  testimony. 
Johnson  vs.  The  Wil.  City  Ry.  Co.,  5. 

2.  When  the  Court  are  clearly  of  the  opinion  that  the  evidence  ad- 
duced on  the  part  of  the  plaintiff  is  insufiBcient  to  support  a  verdict  in 
favor  of  the  plaintiff,  a  nonsuit  should  be  ^[ranted.     Id. 

3.  When  in  an  action  for  personal  injuries  it  appears  from  the 
testimony  of  the  plaintiff  that  there  was  contributory  negligence  on 
his  part,  a  nonsuit  should  be  entered.    Lynch  vs.  WU.  city  Ry.  Co.,  14. 

4.  Held  that  under  the  circumstances  of  the  case  and  the  well 
settled  rules  governing  the  granting  of  new  trials,  a  new  trial  ought 
not  to  be  granted.    Id. 

5.  Upon  the  facts  contained  in  a  case  stated,  held  that  the  City  of 
Wilmington,  cannot  recover  from  the  Wilmington  Qty  Railwav 
Company,  the  defendant,  a  sum  paid  by  said  city  for  pavins;  on  ea^ 
side  of  said  defendant's  railway  tracks  in  the  City  of  Wiuidnglon. 
Wilminpon  vs.  Wil.  City  Ry.  Co ,  40. 

6.  Negligence  has  been  termed  the  want  of  ordinary  care :  that  is. 
the  want  of  such  care  as  a  reasonably  prudent  and  careful  man  would 
exercise  under  similar  circumstances.  It  has  been  termed  the  failure 
to  observe,  for  the  protection  of  the  interests  of  another,  that  degree 
of  care,  prudence  and  vig^noe  which  the  drctunstanoes  justly  de- 
mand, whereby  such  other  person  suffers  injury.  Lenkewicft  vs.  Wil. 
City  Ry^  Co.,  64. 

7.  There  is  no  presumption  of  negligence,  either  on  the  part  of  the 
plaintiff  or  on  the  part  of  the  defendant,  from  the  mere  fact  that  the 
plaintiff  was  injured  by  bdng  struck  by  a  car  of  the  defendant  com- 
pany.   Id. 

8.  If  the  neg^gence  of  the  deceased  was  the  proximate  cause  of  his 
death  or  contriouted  thereto,  his  administrator  cannot  recover.  And 
where  there  has  been  mutual  negligence  and  the  negligence  of  each 
was  operative  at  the  time  of  the  accident,  no  action  whatever  can  be 
sustained.     Id. 

9.  The  defendant,  when  he  relies  ujpon  contributory  negligence  on 
the  part  of  the  plaintiff,  to  escape  liability,  must  satisfy  the  jury  by  a 
preponderance  of  the  evidence  that  contributory  negligence  on  the 
part  of  the  plaintiff  was  the  proximate  cause  of  the  injury  complained-* 
of.    Id. 
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10.  If  the  motorman  saw,  or,  by  Urn  exercise  of  due  care  in  looking 
out  ahead,  could  have  seen  the  deceased  in  time  to  have  stopped  Uie 
car  and  thus  have  prevented  the  accident,  the  defendant  would  be 
liable.  But  if  the  deceased  suddenly  approached  along  side  of,  against, 
or  in  front  of  the  car  and  was  struck,  knocked  down  and  run  over 
by  the  car,  without  any  improper  act  or  omission  on  the  part  of  the 
motorman,  and  the  latter  applied  the  brakes  of  his  car  and  did  all  he 
could  to  prevent  the  injury  complained  of,  the  plaintiff  cannot  re- 
cover.   Id, 

11.  If  the  deceased  moved  from  a  position  of  safetv  to  a  position  of 
danger,  near  or  upon  the  track  of  the  railwav  <m  which  the  car  was 
running,  so  suddc^y  as  to  make  it  impossible  for  the  motonnan  to 
stop  the  car  before  the  collision,  the  defendant  cannot  be  held  liable. 
Id. 

12.  In  an  action  to  recover  for  personal  injuries  an  exclamation 
made  by  the  motorman  at  the  time  of  the  acdoent  is  admissible  as  a 
part  of  the  res  gestae.     Baidwin  vs.  Peoples  Ry.,  81. 

13.  In  an  action  brought  by  a  father  to  recover  for  the  loss  of  his 
daughter's  services,  and  expenses  incurred  in  attempting  to  cure  her, 
no  recovery  can  be  had  for  her  funeral  expenses.    Id. 

14.  The  father  is  entitled  to  the  services  of  his  minor  child,  and  if 
such  services  were  lost  or  impaired  bv  the  negligence  of  the  defendant, 
the  father  is  entitled  to  be  reasonably  compensated  for  such  loss  or 
impairment.     Id. 

15.  The  plaintiff  cannot  recover  for  the  effects  of  tuberculosis, 
or  any  other  disease,  contracted  after  the  accident,  unless  it  is  satis- 
factorily shown  that  sudi  disease  was  the  natural  and  probable  oonse- 

.  quence  of  the  defendant's  negligence. 

Nor  can  therebe  any  recovery  for  the  effects  of  any  disease  contract- 
ed before  the  accident,  unless  it  clearly  appears  from  the  evidence 
that  such  disease  was  aggravated,  or  increased,  by  the  negligent  act  of 
the  defendant,  and  even  then  recovery  could  be  had  only  to  the  extent 
that  such  effects  were  so  aggravated  or  increased.    Id. 

16.  The  right  of  the  railway  company,  and  the  right  of  the  public, 
must  each  be  exercised  with  due  r^ard  to  the  right  of  the  other,  and 
the  right  of  each  must  be  exercised  in  a  reasonable  and  careful  manner 
so  as  not  unreasonably  to  abridge  or  interfere  with  the  right  of  the 
other.    Clay  vs.  Peoples  Ry.,  136. 

17.  It  is  the  duty  of  the  company  to  use  reasonable  care  in  operat- 
ing its  cars,  to  move  its  cars  at  a  reasonable  rate  of  speed,  and  to  slow 
up  or  stop  if  need  be  where  danger  is  imminent.    Id. 

18.  There  is  a  like  dut^  of  exercising  reasonable  care  on  the  part  of 
the  people  using  the  pubhc  his^hway,  to  stop,  and  if  need  be,  to  turn 
out  when  danger  is  ijireatened.    Id. 

19.  The  person  in  the  management  of  the  car,  and  the  person  in  the 
mana^ment  of  the  vehicle,  are  both  bound  to  the  reasonable  use  of 
their  sight  and  hearing  for  the  prevention  of  accident,  and  to  the  exer- 
cise of  such  reasonable  caution  as  an  ordinarily  careful  and  prudent 
person  would  use  under  like  circumstances.    Id. 

20.  In  approaching  the  crossing  of  a  street  in  general  use  by  the 
public,  increased  care  should  be  exercised  by  the  person  in  charge  oi 
the  car  to  avoid  collision  with  persons  or  vehides  who  may  be  travd- 
ing  on  such  streets.  He  should  not  approach  such  crossing  at  a 
dimgerous  speed  or  without  giving  due  and  timely  warning;  and  if 
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his  view  is  obstructed  b>r  btiildings  or  othewise,  his  care  and  dili- 
gence  should  be  increased  in  proportion  to  such  conditions     Jd. 

21.  The  motorman,  and  the  driver  of  the  vehicle,  have  each  the 
right  to  presume  that  the  other  will  act  as  a  reasonable  person  under 
all  the  circumstances  of  the  occasion,  until  the  contrary  appears.    Id, 

22.  The  respective  rights  of  a  street  railway  company  and  the 
public  upon  the  streets  of  a  city,  defined.  LyncWs  Executricfs  vs. 
WU,  City  Ry.,  192, 

23.  As  a  general  rule,  the  person  in  the  management  of  the  car  and 
the  pedestrian  are  both  bound  to  the  reasonable  use  of  their  sight  and 
hearing  for  the  prevention  of  accidents,  and  to  the  exercise  of  such 
reasonable  caution  as  an  ordinarilv  careful  and  prudent  person  would 
use  under  like  circtunstances.    fd, 

24.  Duty  of  a  person  approaching  railway  crossing  defined.    Id. 

25.  If  the  deceased  moved  from  a  position  of  safety  to  a  position  of 
danger  near  or  upon  the  tracks  of  the  defendant  on  which  tne  car  was 
running,  so  suddenly  as  to  make  it  impossible  for  the  motorman  to 
stop  the  car  before  the  collision,  the  defendant  cannot  be  held  liable 
for  the  resulting  injury  to  the  plaintiffs'  intestate ;  so  if  the  motorman, 
after  he  saw,  ur  by  the  exercise  of  reasonable  care  could  have  seen  the 
plaintiffs'  intestate  in  a  position  of  danger,  did  everything  that  a 
reasonably  careful  man  could  and  would  do  under  like  circumstances 
to  prevent  the  accident,  the  plaintiffs  cannot  recover.    Id, 

26.  The  burden  of  provine  negligence  on  the  part  of  the  defendant 
company  is  upon  the  plaintiffs,  ana  there  is  no  presumption  of  negli- 
gence on  the  part  of  the  defendlant  from  the  single  fact  that  the  plam- 
tiffs'  intestate  was  injured  by  being  struck  by  a  car  owned  or  operated 
by  the  defendant  company.    Id. 

27.  Proximate  cause  and  contributory  negligence  defined.    Ids 

28.  The  burden  of  proving  negligence  on  the  part  of  the  plalntiffe 
intestate  rests  upon  the  defendant,  and  no  presumption  of  negligenct' 
on  the  part  of  tne  deceased  is  to  be  drawn  from  the  mere  fact  tha 
he  was  injured  by  a  car  of  the  defendant  company.    Id, 

29.  As  a  genmd  rule,  direct  or  positive  evidence  of  a  fact  is  en- 
titled to  greater  weight  than  evidence  of  a  merely  negative  character. 

30.  Measure  of  damag^  stated.     Id. 

31.  A  person  approadiing  a  railway  crossing,  with  which  he  is 
familiar,  is  bound  to  avail  himself  of  his  knowled^  of  the  locality  and 
act  accordingly.  If,  as  he  attempts  to  cross  the  tracks,  his  hne  of 
vision  is  obstructed,  he  is  bound  to  look  for  approaching  cars  in  time 
to  avoid  collision ;  and  if  he  does  not  look,  and  for  that  reason  does  not 
see  an  approaching  car  until  it  is  too  late  to  avoid  the  collision,  he  is 
guilty  of  negligence,  and  cannot  recover.  WU.  City  Ry,  Co.  vs. 
LyncWs  Executrices,  197. 

32.  It  is  also  a  principle  of  law  that  if  a  person  move  from  a  posi- 
tion of  safety  to  a  position  of  danger,  near  or  upon  the  tracks  upon 
which  a  car  is  runnmg,  so  suddenly  as  to  make  it  impossible  for  the 
motorman  to  stop  the  car  before  the  collision,  the  company  cannot 
be  held  liable  for  the  restdtant  injury.     Id. 

33.  But  if  the  motorman  sees,  or  by  the  exercise  of  reasonable  care 
could  have  seen,  the  person  injured  in  a  position  of  danger  upon  the 
tracks,  it  is  his  duty  to  do  ever3rthing  that  a  reasonably  careful  and 
prudent  man  would  do  under  like  circumstances  to  avoid  the  accident. 
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In  other  words,  even  thou^^h  a  person  be  negligently  upon  the  tracks*  a 
motorman  may  not  run  mm  down.    Id. 

34.  .  When  the  motorman  sees  a  traveler,  two  or  three  car  loigths 
away,  crosA  the  tracks  and  stop  about  18  inches  from  the  rail,  and  as 
the  car  approaches  the  spot  the  traveler  steps  backward  and  is  struck 
by  the  car,  it  cannot  be  said  to  be  a  case  where  the  injured  person, 
being  in  a  position  of  safety,  so  suddenly  placed  himsdf  m  the  way  of 
the  car  as  to  make  it  impossible  for  the  motorman  to  avoid  the  acci- 
dent.   Id, 

35.  The  Court  could  not  say  that  the  motorman  was  ne^gent  in 
running  his  car  as  he  did  at  the  time  of  the  accident,  neitiier  <x>uld  it 
say  the  deceased  was  not  negligent  when  he  made  the  step  backward 
toward  the  track;  but  it  was  a  question  for  the  jury  to  determine 
whether  the  motorman  was  negligent,  and,  if  he  was,  whether  the 
defendant  was  released  from  liamlity  on  account  of  contributory 
negligence  upon  the  part  of  the  person  injured.    Id, 

86.  Injuries  resulting  from  collision  ol  cars.  Townstml  vs.  WU- 
CUyRy.  Co.,  266. 

37.  If  a  trolley  wire  erected  and  maintained  by  a  railway  oomp^v 
sagged  from  the  effect  of  an  unusual  storm  of  wind  and  rain,  iraicfa 
the  defendant  could  not  reasonably  have  anticipated,  there  would  be 
no  negligence  on  the  part  of  the  defendant ;  but  there  would  be  ne^- 
gence  on  the  part  <»  the  defendant  if,  after  actual  or  constructive 
notice  of  the  injury  to  the  wire,  the  defendant  failed  to  repair  the  in- 
jury within  a  reasonable  time  thereafter;  and  the  plaintin  would  be 
entitled  to  recover,  unless  he  himself  was  guilty  of  contributory  negli- 
gence.    WagiMr  vs.  PfOpUs  Ry.  Co.,  393. 

38.  Where  trolley  cars  are  propelled  by  electridtv  great  care  is  re- 
quired in  the  construction  and  maintenance  of  dectrioity-bearing 
wire,  so  that  life  and  property  may  be  reasonably  protected  and  acci- 
dents prevented.  But  tnis  common  knowledge  of  the  danger  of  elec- 
tricity imposes  like  great  care  and  precaution  upon  the  traveler  upon 
the  mghwav  who  has  been  warned  of  its  dangerous  condition.    Id. 

39.  Sucn  warning  imposes  upon  the  traveler  the  duty  of  the  reas- 
onable exercise  of  all  his  facilities  to  prevent  accident,  and  if  he  fail  so 
to  do  at  the  time  of  the  accident  he  would  be  guilty  of  contributory 
negligence.  If  he  could,  by  the  reasonable  use  of  his  eyesight,  have 
seen  the  sagged  wire  in  time  to  prevent  the  accident  and  failed  to  do  so, 
he  cannot  recover,  even  though  the  defendant  was  also  negligent.    Id. 

40.  A  street  railway  company  in  letting  its  passengers  on  and  off 
its  cars  is  bound  to  stop  at  its  usual  stopping  places,  and  to  wait  a 
reasonable  time  for  passengers  to  get  on  or  on,  and  also  to  use  all 
reasonable  care  to  secure  the  safety  of  its  passengers.  Coyle  vs. 
PeopUs  Ry.  Co.,  454. 

41.  If  a  car  slows  u^  or  stops  at  an  unusual  stopping  place,  in  such 
a  manner  as  clearly  to  invite  a  passenger  to  alight,  and  the  passenger 
under  such  circumstances  attempts  to  alight,  using  due  and  proper 
care,  it  is  the  duty  of  the  person  or  persons  having  charge  of  the  car 
not  to  suddenly  start  the  car  in  such  a  maimer  as  to  endanger  the 
safety  of  the  alighting  passenger.    Id. 

42.  If  the  injurv  complained  of  was  occasioned  by  the  negli^[ence 
of  the  plaintiff,  or  by  the  concurrent  negligence  of  both  the  plamtiff 
and  defendant,  the  plaintiff  cannot  recover,  as  the  law  in  such  case 
will  not  attenrpt  to  measure  the  degree  of  n^ligence  attributable 
each  party,    id. 
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STREET  RAILWAYS— CiHrfffMMrf. 

43.  The  defendant  rsdlwBy  company  could  move  its  car  only  along 
its  railway  in  the  street  within  a  nxed  space,  and  within  that  space 
necessarily  had  the  right  of  way  as  agamst  other  persons  using  the 
street  on  foot  or  in  ve&des.  Such  others  so  using  the  street  had  no 
light  unnecessarily  to  obstruct  or  interfere  with  sudi  right  of  way, 
and  thereby  delay  persons  traveling  in  said  cars.  In  using  said  street 
each  party  was  bound  to  have  reference  to  its  reasonable  use  by  others. 
Ewans  vs,  Wil.  City  Ry.  Co.,  468. 

44.  The  plaintiff  having  by  his  declaration  charged  that  his  in- 
juries were  caused  solely  bv  the  sudden  starting  of  the  car,  he  is  con- 
fined  to  that  act  of  alleged  negligence,  and  he  cannot  recover  unless 
he  so  proves  by  a  preponderance  of  the  evidence.  Fik  vs.  Wil. 
CUy  Ry.,  463. 

STRIKING  OUT  TESTIMONY.—See  Evidbncb. 

SUBSISTING  DEMAND;  ACKNOWLEDGMENT  OP. 

1.  The  naked  acknowledgment  of  a  subsisting  demand  without  an 
express  promise  to  pay  it  is  sufficient  to  take  the  case  out  of  the  sta- 
tute.   Joseph  vs.  Johnson's  Exrs.,  468. 

2.  It  is  for  the  jury  to  say  whether  the  acknowledgment  of  a 
subsisting  demand  lias  been  proved  in  the  case.     Id. 

SUPREME  COURT  CASES. 

Wil.  CUy  Ry.  Co.  vs.  Cox,  1;  Brown  vs.  State,  169;  Cont.  Insmonce 
Co.  vs.  Rosenberg,  174;  Wil.  City  Ry.  Co.  vs.  Lynches  Executfices,  197 
American  Bridge  Co.  vs.  Volenti,  370;  Peoples  Ry.  Co.  vs.  Baldwin's 
Admr.,  383; 

SURVIVORS. — See  Transaction  With  Dbcbasbd. 

TENDER. 

The  words — "If  you  will  vote  the  Republican  ticket  I  will  pay  you 
twenty  dollars  after  the  polls  have  closed/'  is  an  offer  to  pay  the  per- 
son. The  Constitutional  provision  does  not  require  an  acceptance  of 
the  offer.  The  offer  would  be  sufficient  and  complete  if  the  proposi- 
tion  was  immediately  rejected.  There  is  no  tender  needed  to  make 
an  offer.    StaU  vs,.  Barr,  340. 

TERM,  COSTS  OP.— See  Ambndmbnt. 

TERMINATION  OP  CONTRACT. 

In  an  action  of  mechanics'  lien  if  it  appears  from  the  testimony  that 
the  statement  of  the  plaintiff's  daim  was  not  filed  within  the  time  re- 
quired by  the  statute,  a  non-suit  will  be  granted.  The  plaintiff  will 
not  be  rdieved  of  the  requirement  by  the  act  of  the  defendant  which 
terminated  the  contract  before  it  had  been  fully  performed,  and  pre- 
vented the  plaintiff  from  proceeding  with  the  work.  The  time  wnen 
the  last  work  and  labor,  or  furnishing  of  materials,  was  finished  can- 
not be  considered  the  date  when  def&dant  terminated  the  contract. 
Voigtmann  vs.  Wil.  T.  B.  Co.,  265. 

TITLE. 

Title  to  vessel  property,  as  between  the  parties,  may  be  acouired 
by  the  purchaser  without  a  bUl  of  sale.  Cromwell,  Morton  and  White 
vs.  Granfield,  333. 
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TITLE   TO   REAL   ESTATE. 

1.  Under  the  facts  contained  in  a  case  stated,  hgld  that  the  title  to 
the  bed  of  a  certain  street  in  the  City  of  '^^Imin^ton  was  in  the  said 
city,  and  that  the  appellant,  who  was  diarged  with  obstructing  said 
street,  had  not  acquired  title  thereto  by  adverse  possession. 
AlUnder  vs.   WHmingion,   48. 

2.  A  Case  stated  having  been  filed  in  an  action  of  assumpsit,  hM 
under  the  facts  therein  set  forth,  that  a  fee  simple  title  to  the  lands 
sold  to  the  defendant  was  vested  in  the  testator  at  the  time  of  his 
death.    Dougherty  vs,  Carberry,  56 

See  also  Wills. 

TOWN  ORDINANCE. 

1.  It  is  well  settled  in  this  State  that  the  violation  of  a  lawful  ordi~ 
nance  of  a  city  or  town  is  in  itself  such  negligence  as  would  render  the 
wrong-doer  liable  for  any  injuries  resulting  therefrom.  Farrow  vs. 
Hoffecker,  223. 

2.  The  dischaige  of  a  firearm  within  the  limits  of  a  town  in  viola- 
tion of  an  ordinance  is  tmlawf ul,  and  if  the  plaintiff  was  thereby  in- 
jtired  it  constitutes  such  negligence  as  entitles  him  to  damages,     id. 

TRANSACTIONS  WITH  DECEASED. 

1.  Under  the  law  of  this  State  a  book  of  original  entries  showing  an 
account  against  a  deceased  person  for  professional  services  rendered 
b^r  the  plamtiff  as  attorney  for  the  deceased  in  his  lifetime,  is  not  ad- 
missible upon  the  oath  of  the  plaintiff,  who  is  incompetent  to  testify 
as  to  "any  transaction  with  or  statement  by  the  testator."  ChandUr 
vs.  Woodward,  €t  al,  54. 

2.  There  is  a  statute  which  provides,  "That  in  actions  or  proceed- 
ings by  or  against  executors,  administrators  or  ^ardians  in  which 
judgment  or  decree  may  be  rendered  for  or  against  them,  neither 
party  shall  be  allowed  to  testify  against  the  other  as  to  any  transac- 
tion with  or  statement  by  the  testator  intestate  or  ward  unless  called 
to  testify  there  to  by  the  opposite  party,"  but  there  is  nothing  in  this 
statute  whidi  prevents  the  plaintift  from  testifylns^  as  to  transactions 
between  him  and  the  defendant  administrator.  iCnawUs  vs.  Waller, 
220. 

3.  Payment  or  non-payment  of  a  judgment  by  the  deceased  is 
deariy  a  transaction  within  the  meaning  of  the  statute.    Id. 

4.  "Did  you  tell  him  (Mr.  J.,  since  deceased)  how  many  feet  of  lum- 
ber there  were  in  that  tunnel  ?' '  Objection  that  it  was  a  statement  to 
a  deceased  person  and  therefore  within  the  statute.  Held,  the  statute 
did  not  apply,  but  being  a  suit  against  sureties  it  must  be  confined 
to  statement  of  J.  to  plaintiff  made  during  the  prosecution  of  the  work 
and  not  after  it.     Lanham  and  Bro.  vs.  Carpenter,  417,  (438.) 

TREES. 

1.  If  the  Commissioners  of  a  town,  acting  as  such,  either  in  a  bod^ 
or  a  majority  of  them  so  acting,  employ  a  person  to  cut  down  a  tree,  it 
would  be  sufficient  authority  for  the  act.  If  a  majority,  or  even  less 
than  a  majority  so  contracted  and  the  remaining  commissioners,  or 
all  of  them,  approved,  assented  to  or  acquiesced  in  the  act,  then  it 
would  be  done  with  authority.    Du  Hadaway  vs.  Townsend,  217. 

2.  If  a  person  makes  application  for  permission  to  cut  down  a  tree 
for  his  own  benefit  and  the  commissioners  properiy  give  him  authority 
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to  do  8o,  that  would  authorize  him  to  cut  it  down  in  the  proper  wavt 
and  not  improperiy.  The  town  commissioners,  even  if  authority  is 
given,  would  not  be  liable  for  the  improper  exercise  of  such  authority. 

3.  If  the  person  who  cuts  down  the  tree  has  authoritv  for  the  act, 
the  town  would  be  liable  for  such  damages  as  were  actually  sustained, 
but  to  entitle  the  plaintiff  to  recover  at  all,  the  juiy  must  be  satisfied, 
that  the  person  who  cut  the  trees  had  the  authonty  of  the  commiss- 
ioners so  to  do,  and  that  it  was  in  the  interests  of  the  town.  The 
damaees  could  only  be  actual  damages,  and  in  no  event  can  recovery 
be  had  unless  the  injury  was  the  result  of  negligence  on  the  part  of  the 
person  authorised  by  the  commissioners  of  the  town.     Id. 

TRESPASS. 

1.  Trespass  is  an  injury  to  the  possession  of  another.  In  order  to 
entitle  the  plaintiffs  to  a  recovery  they  must  first  show  that  they  were 
in  lawful  possession  of  the  lands  upon  which  it  is  alleged  tbe  trespass 
was  committed,  and,  second,  that  the  alleged  trespass  was  in  fact  com- 
mitted by  the  defendant  or  its  servants,  agents  or  employees.  Coch- 
ran €t.  al.  vs,  WilmingUm,  315. 

2.  If  the  jury  find  that  the  place  upon  which  the  trespass  is  alleged 
to  have  been  committed  was  a  public  highwav  and  that  the  work  com- 
plained of  was  done  in  the  bed  of  such  highway,  then  the  plaintiffs 
would  not  be  entitled  to  recover  for  any  diunages  for  acts  committed 
within  the  limits  of  said  highway.    Id, 

3.  Any  unlawful  entry  upon  another's  land  constitutes  a  trespass, 
and  the  law  implies  damages  for  such  a  trespass,  but  the  amount  de- 
pends upon  the  damage  actually  done.    lai 

TRESPASSER. 

A  person  has  a  right  to  eject  from  his  premises,  anyone  who  is  acting 
in  a  disorderly  or  improper  manner,  and  to  effect  this  he  may  use  sufiS- 
dent  force  to  accompli^  this  purpose;  but  if  he  employs  more  than 
is  sufiSdent  to  attam  this  end  he  becomes  a  trespasser  ab-iniiio. 
SiaU  vs.  Woods,  499. 

TRIAL. — See  Nbw  Trial. 

TRIAL,  INVALID  UNLESS  PLEA  ENTERED.— See  Criminal  Prac- 

TICB,    4. 

TROVER. 

1.  The  gist  of  the  action  of  trover  is  the  wrongful  conversion  of  the 
property  ofthe  plaintiff  by  the  defendant,  and  it  may  be  shown  by  any 
competent  proof  of  the  actual  fact  of  its  appropriation  by  the  defen- 
dant to  his  own  use.  It  may  be  proved,  prima  facie,  by  a  demand 
upon  the  defendant  for  the  property  and  his  refusal  to  deliver  it. 
Layman  vs.  Slocomb  &  Co.,  403. 

2.  While  such  demand  and  refusal  may  not  of  tlxemselves  con- 
stitute a  conversion,  they  are  nevertheless  proper  and  competent  evi- 
dence to  be  submitted  to  the  jury,  and  to  be  considered  by  them  in 
determining  whether  there  was  a  conversion.    Id. 

3.  In  an  action  of  trover,  brought  to  recover  the  value  of  certifi- 
cates of  stock,  the  measure  of  damages  is  the  value  of  the  stock  at  the 
time  of  its  conversion.    Id. 
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4.  In  determining  whether  there  was  a  conversion  of  the  certifi- 
cates by  the  defendiuit,  the  jury  may  consider  any  act  of  control  or 
dominion  exercised  by  the  defendant  over  the  certificates  without 
the  plaintiff's  authority  or  consent,  and  in  disregard,  violation  or 
denial  of  his  rights  as  a  stockholder  of  the  company.  But  all  such 
evidence  may  be  rebutted.    Id. 

5.  In  order  for  the  plaintiff  to  recover  in  an  action  of  trover  for  the 
value  of  stock  certificates,  it  is  neoessaiy  that  he  should  prove  that  the 
property  in,  or  ownership  of,  the  certincate^  was  in  him,  and  that  he 
had  a  rig^t  to  their  phsseraion  at  the  time  of  the  alleged  conversion  of 
them  by  the  defendant,  and  also  that  the  defendant  wrongfully  con- 
verted the  same  to  its  own  use.    Id, 

TRUTH.— See    Slander. 

TWIN  SUITS. — See  Pbrsonal  Injuries. 

UNLAWFUL  ACT. 

1 .  If  the  deceased  staggered  up  a^fainst  the  prisoner  and  there  was 
an  unintentional  collision  and  the  prisoner  used  so  much  force  as  was 
reasonably  necessary  to  get  rid  of  contact  with  the  body  cd  the  de- 
ceased, he  did  only  what  he  had  a  right  to  do.  But  if  the  prisoner  in- 
tentionally came  mto  contact  with  the  deceased  or  used  unreasonable 
violence,  then  his  act  was  xmlawful.    State  vs.  Morahan,  494. 

2.  To  constitute  the  crime  of  manslaughter,  the  party  chamd 
must  be  ens^aged  in  an  unlawful  act  when  the  killing  occurs,  and  to 
determine  this  fact  the  jury  must  be  satisfied  from  the  evidence  that 
the  prisoner  was  doing  that  which  he  had  no  right  to  do.  SiaU  vs. 
Woods,  499. 

UNLAWFUL  RECEIPT. — See  Eicbbzzlbmbnt. 

USE  AND  OCCUPATION. — See  Executors  and  Administrators,  2 

USING  FEMALE  UNDER  EIGHTEEN  YEARS  OF  AGE,  ETC. 

1.  In  a  tried  for  using  a  female  child  for  the  purpose  of  sexual 
intercourse,  two  essential  elements  necessary  to  constitute  the  offense 
chaiged  are, — (1)  that  the  prosecuting  witness  was,  at  the  time  it  is 
alleged  the  accused  had  sexual  intercourse  with  her,  under  eighteen 
years  of  age ;  (2)  that  the  accused  did,  in  fact,  have  sexual  intercourse 
with  tile  prosecuting  witness  at  some  date  or  some  time  within  two 
years  before  the  finding  of  the  indictment.    Stau  vs.  Powell,  2. 

2.  In  a  trial  for  using  a  female  child  for  the  i^urpose  of  sexual  inter- 
course, there  being  but  one  such  act  alleged  m  the  indictment,  the 
State  cannot  prove  other  acts  of  a  like  character.  State  vs.  Dlugozima, 
151. 

3.  The  defendant  is  not  j^rmitted  to  ask  the  prosecuting  witness 
for  the  purpose  of  contradiction,  if  she  did  not  say  she  never  had  any 
trouble  before  with  the  defendant,  because  sudi  question  is  not  suffi- 
ciently relevant.     Id. 

4.  The  State  may  ask  the  prosecuting  witness  if  she  is  prmiant  as 
the  result  of  her  sexual  intercourse  with  the  defendant,  it  being,  if 
proved,  a  circumstance  to  go  before  the  jury  in  corroboration  of  the 
charge  made  by  her.    Id. 
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USING  PBMALB,  BTC.— Con/«»M«d. 

5.  The  State  may  not  ask  the  defendant  in  cross  examination  if  he 
was  not  discovered  several  months  after  the  alleged  offense  was  com- 
mitted with  his  hands  on  the  person  of  the  prosecuting  witness,  and 
her  clothes  up.    Id. 

6.  The  defendant  cannot  put  in  testimony,  in  reply  to  that  of  the 
State,  which  he  should  have  mtroduced  when  putting  in  his  defense. 
Id. 

7.  Under  an  indictment  for  using  a  female  child  for  the  purpose  of 
sexual  intercourse,  it  is  necessarv  for  the  State  to  satisfy  the  jury 
beyond  a  reasonable  doubt  that  the  prisoner  used  the  prosecuting  wit- 
ness for  the  purpose  of  sexual  intercourse.  In  order  to  find  a  verdict 
against  the  prisoner  the  jury  must  be  satisfied,  jwst^  that  the  prosecut- 
ing witness  was  a  femcue  imder  the  age  of  eighteen  years;  second, 
that  being  such,  the  defendant  used  her  for  the  purpose  of  sexual  inter- 
course, and  within  the  county.    Id. 

VESSEL  PROPERTY. 

1.  Title  to  vessel  property,  as  between  the  parties,  may  be  ac- 
quired by  the  purchaser  without  a  bill  of  sale  Cromwell,  Morion  and 
White  vs.  Granfield,  333. 

2.  While  it  is  necessary  in  an  action  to  recover  for  the  price  of  an 
interest  in  a  vessel  for  the  plaintiff  to  show  that  the  amount  claimed 
has  not  been  paid,  it  is  not  necessary  that  any  specific  language  or 
words  should  be  used.  It  is  for  the  jury  to  say  from  the  testimony 
whether  the  purchase  price  has  or  has  not  been  paid.    Id. 

3.  If  the  jury  believe  from  the  testimony,  that  after  the  making  of 
the  contract  for  the  sale  of  an  interest  in  a  vessel  the  parties  agreea  to 
an  allowance  or  deduction  from  the  contract  price  of  a  certain  sum. 
to  cover  any  and  aU  deficiencies  of  equipment,  and  also  believe  that 
the  interest  in  controversy  was  sold  and  delivered  to  the  defendant, 
their  verdict  should  be  in  favor  of  the  plaintiff  for  such  stun  as  they 
believe  the  plaintiff  is  entitled  to  recover.    Id. 

VOIR  DIRE.— See  Witness,  2. 

VOLENTI  NON  PIT  INJURIA.— See  Master  and  Servant. 

WAIVERS. 

1.  Certain  provisions  contained  in  a  policy  of  fire  insurance  held  to 
be  binding  upon  the  plaintiff;  and  to  entitle  him  to  a  ^overy  it  must 
be  shown  that  they  were  complied  with,  unless  the  jury  should  find 
from  the  evidence  that  a  compliance  was  either  expressly  or  impliedly 
waived  or  excused  by  the  defendant  company  or  its  duly  authorized 
agents     Emory  vs.  Glens  Falls  Ins.  Co.,  101. 

2.  The  weight  of  authority  is  to  the  effect  that  the  condition  of  a 
policy  requiring  proofs  of  loss  within  a  certain  time  may  be  waived 
by  the  acts  and  aeclarations  of  the  agent  of  the  company  authorized 
to  adjust  a  loss,  notwithstanding  the  provision  in  the  pohcy  requiring 
a  waiver  to  be  in  writing.     Id. 

3.  If  the  defendant  company  through  its  adjusting  agent  so  con- 
ducted itself  as  to  induce  the  plaintiff,  as  a  reasonable,  fair-minded 
person,  to  believe  that  the  company  would  not  require  formal  proofs 
of  loss,  and  if  the  plaintiff,  reiving  upon  the  acts  and  declarations  of 
such  agent  of  the  company,  did  not  make  proofs  of  loss,  as  reauired  by 
the  condition  of  the  pohcy,  then  the  defendant  is  precluded  from 
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'  '  '  itidstm'g' that  stid)  i^roofs  shall  be  made  within  itixty  days  after  the 
-fire.    Id: 

4.     If  there  be  d^ects  in  the  workmanship  resulting  Erom  th^  bad 

■  and  unskillful  manner  in  which  the  work  was  done,  the  plaintiff  would 

' .  not  be  entitled  to  recover,  unless  the  defoidants  waived  (the  defects 

and  accepted  the  work  unconditionally  themselves,  or  through  their 

accredited  agent;  or  unless  the  defendants  promised  to  pay  fot  tbe 

.   work,  with  a  full  knowledge  of  such  deects.      Bye  vs.  McCauUty  6t 

Son  Co.^  115. ' 

,  5.  If  in  performixifg;  the  work  In  an  unskillful  manner  the  plaintiff 
'  destroyed  materials  furnished  by  the  defendants,  the  value  of  such 
materials  so  destroyed  would  be  a  proper  set-off,  by  way  of  recoup- 
ment against  the  plaintiff's  claim.  But  if  the  defendants  with  a  full 
knowledge  of  such  destruction  of  materials,  unconditionally  promised 
to  pay  the  plaintiff's  demand;  or  if  they  or  their  duly  accredited  a^ent 
unconditionally  accepted  the  work,  it  would  be  endenoe  of  a  watirer 
on  the  part  of  the  defendants.    I<L 

6.  Although  the  plaintiff  had  procured  other  insurance  upon  his 
stock  of  goocU  greater  than  that  which  was  perimtted  by  the  policy 
sued  on,  that  fact  would  not  prevent  him  from  recovering,  piovided 
the  agent  of  the  defendant  company,  who  issued  and  delivered  the 
policy,  and  collected  the  premium,  had  knowledge  of  such  excessive 
msuranoe,  and  the  company  did  not  cancel  the  policy.  The  knowl- 
edge of  the  agent  having  such  powers,  and  performing  such  duties, 
is  neld  to  be  the  knowledge  of  the  company.    Cont,  Ins.  Co.  vs. 

.    Rosenberg,  174. 

7.  Wnere  the  action  is  between  tbe  original  parties  to  a  contract  of 
.    conditional  sale,  the   mere  extension  of  tke  time  for  payment  of  the 

note,  or  forbearance  to  take  the  property  after  default  in  payment,  is 
not  in  itself  sufficient  to  amount  to  a  waiver  of  plaintiff's  right  to  re- 
take the  property.     NaU.  Cash  Register  Co.  vs.  Riley  Bros.,  355. 

WARRANTY. 

In  an  insurance  policy  the  "iron  safe  clause"  is  a  covenant  which 
constitutes  a  warranty  on  the  part  of  the  insured,  a  breach  of  tHnch 
would  prevent  his  recovery.  The  plaintiff  must  show  at  least  a  sub- 
stantial compliance  with  eve^  material  part  of  said  clause,  or  fail  in 
his  suit.     Cont.  Ins.  Co.  vs.  Rosenberg,  174. 

WEAR  AND  TEAR  OP  PROPERTY  AND  DEFICIENCY  OF  EQUIP- 
MENT. 

1.  If  the  jury  believe  from  the  testimony,  that  after  the  making  o^ 
the  contract  for  the  sale  of  an  interest  in  a  vessel  the  parties  agreed  to 
an  allowance  or  deduction  from  the  contract  price  of  a  certain  sum  to 
cover  aiiy  and  all  deficiencies  of  equipment,  and  also  beHeve  that  the 
interest  m  controversy  was  sold  and  delivered  to  the  defendant,  their 
verdict  should  be  in  favor  of  the  plaintiff  for  such  sum  as  they  bdieve 
the  plaintiff  is  entitled  to  recover.     Cromwell  el.  al,  vs.  Granpeld,  333. 

2.  In  no  event  can  the  jury  allow  the  defendant  for  any  mdneys 
expended  or  expenses  incurred  by  reason  of  any  deficiency  of  equip- 
ment caused  by  ordinary  wear  and  tear.    Id. 

WIPE.— See  Duty  op  Wipb. 
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WILL. 

1.  While  it  mav  be  tme  that  in  most  cases  where  there  is  a  general 
' '  devise  tif  land  without  words  of  limitation  it  was  the  mtention  of  the 
testator  that  a  fee  simple  estate  should  pass,  it  is  equally  true  that 
such  intention  must  be  found  in  the  language  of  the  wm  and  not  in 
eenjectuie  or  speculation.  In  re  R0$d*s^state,  30. 
'  2.  The  words '  'one  halTof  the  fann  where  I  now  reside/ '  are  merely 
descriptive  of  the  property  devised,  and  in  no  sense  determine  the 
estate  that  should  pass;  nor  does  the  word  "descend,*'  indicate  that 
the  testator  intenaed  that  a  fee  simple  estate  diould  pass.    Id. 

3.  Tlie  testator  devised  to  his  daughter  one-half  of  the  farm  upon 
which  he  resided  "to  her  heirs  if  she  uiould  have  any  diil<ben;  if  she 
should  have  none  it  is  to  descend  to  the  oldest  son  of  John  W.  Reed 
(Geor8[e  W.  Reed),  if  he  should  have  any  lawfully  begotten  at  her 
death  if  he  should  have  no  male  heirs  it  is  to  descend  to  aH  her  heirs 
alike,  except  to  John  W.  Reed  himself.  But  shall  not  prohibit  his 
heirs  from  receivmg  his  part."  Held,  that  Geoige  W.  Reed  took  only 
a  life  estate  in  the  umd  so  devised.    Id. 

4.  In  holding  that  a  fee  simple  estate  passed  when  there  was  a 
devise  without  words  of  limitation,  the  Courts  have  been  influenced 
both  by  the  introductory  clause  of  the  will  which  showed  the  intention 
of  the  testator,  and  by  the  fact  that  the  testator  had,  in  bequests  to 
other  heirs,  shown  that  in  no  event  did  he  intend  that  they  should 
take  any  other  part  of  his  estate.    Id. 

5.  Tiie  Delaware  cases  analyzed.     Id. 

6.  In  the  construction  of  a  will,  the  intention  of  the  testator,  as 
expressed  in  it,  and  collected  from  the  whole  of  it,  must  prevail,  pro- 
vided it  can  be  carried  into  effect  consistently  with  the  rules  of  law. 

7.  A  case  stated  having  been  filed  in  an  action  of  assumpsit,  held, 
under  the  facts  therein  set  forth,  that  a  fee  simple  title  to  the  lands 
sold  to  the  defendant  was  vested  in  the  testator  at  the  time  of  his 
death.    Dougherty  vs.  Carberry,  66. 

8.  It  appearing  to  the  Court,  from  the  case  stated,  that  the  real 
estate  described  having  been  held  and  transferred  in  fee  simple  for 
over  fifty-eight  years,  and  that  no  claim  for  ground  rent,  nor  any  pay- 
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ment  there<M,  had  been  made  for  over  sixty  years,  held  that  the  < 
executed  by  the  plaintiffs  and  tendered  to  the  defendant,  would,  if  it 
had  been  accepted  have  conveyed  to  the  defendant  in  fee  simple  the 
said  real  estate  discharged  of  ground  rent;  and  that  judgment  should, 
therefore,  be  entered  in  favor  of  the  plaintiffs.  Dougherty  vs.  FlenttH' 
ing,  278. 

WITNESS. 

1.  A  case  will  not  be  continued  on  the  grotmd  of  the  absence  of  a 
material  witness  who  is  an  employee  of  the  defendant  and  unr^er  his 
control,  when  the  defendant  has  had  knowledge  for  three  or  four 
months  that  the  witness  would  not  be  present  at  the  trial.  Under 
such  drctunstances  it  was  the  duty  of  the  defendant  to  have  a  com- 
mission issued  to  take  the  testimony  of  the  absent  witness;  and  if  he 
failed  to  do  that,  he  should  have  secured  the  attendance  of  the  witness 
at  the  trial.    Cromwell  et.  al.  vs.  Granfield,  333. 

2.  The  jury  are  the  sole  judges  of  tne  credibility  of  witnesses — ^Al- 
though they  may  be  near  rdations  of,  and  kin  to  tne  prisoner,  if  com- 
petent, they  are  allowed  to  testify.  What  faith  and  credit  are  to  be 
given  them  is  for  the  jury  to  determine.    They  stand  on  the  same 
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footing  with  other  witneBses.  The  law  applicable  to  aooomplices  does 
not  apply  to  relations.  All  classes  interosted,  or  even  parties  accused 
are  competent,  under  our  law.  The  jury  may  accept  or  reject  their 
testimony.    Stat€    tfs.    DintUen^     505. 

3.  A  witness  having  testified  on  her  v<Hr(j«r#,  in  response  to  a  ques- 
tion of  counsel  for  the  defendant,  that  she  believed  in  the  sanctity  of 
an  oath,  cannot  be  adced  in  such  examination  if  she  did  not  say  to  a 
certain  person  at  a  certain  time  and  place  that  an  oath  did  not  amount 
to  an3rthing.  But  after  she  is  re^:ularly  sworn  as  a  witness  such  <mes- 
tion  will  be  allowed,  not  as  affectmg  h^  competency  but  her  credibili- 
ty.   Stat€  vs.  Dh^oMima,   151. 

See  Evidbncb;  Tsansaction  with  Dbcbasbd. 

WRIT  OP  ERROR.— See  Suprbmb  Court  Casbs. 

WRONGFUL  ENTRY. 

Any  unlawful  entry  upon  another's  land  constitutes  a  treq)as8, 
and  the  law  implies  damages  for  such  a  tre^ass,  but  the  amount 
depends  upon  the  damage  actuidly  done.  Cochran  ei,  oL  vs.  WU" 
mtngUm,  315. 
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